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I. PRELIMINARY STATEMENT

Before April 1, 2010, Defendant Sony Compuistertainment America LLC (“SCEA’
PlayStation3 (“PS3”) consoles wecapable of performing two seatkfunctions, in addition to
simply playing video games. ConsoliddtClass Action Complaint, Docket No. 76
(“Complaint”) 2. First, with the “Other OSuhction, users were able itwstall Linux or other
operating systems on the PS3 and use it as a personal comput&edand, users could takg
advantage of a number of other functioret thepended on access to SCEA'’s unified online
gaming service called the Play&a Network (“PSN”), such as the ability to play on-line
games or access on-line content, as well as fumcthat required up-to-date software updat
such as the ability to play new blu-ray dig¢tee “On-Line Functions”) Complaint 1 2, 53.
However, on April 1, 2010, SCEA unilateraligleased software update Version 3.21
(“Firmware 3.21"), which uniformly rendered esy PS3 incapable of running both the Othel
OS function and the On-Line Functions. Complaint 1 52-53.

The fundamental issue in this casa/isether SCEA’s conduct in uniformly and
unilaterally downgrading all PS3solated California common and statutory laws, and the €
to which the value of the Plaintiffs’ and thé&llow class members’ PS3s were uniformly

reduced owing to the loss of functionality. wWi®laintiffs and class members used their PS3

(such as the specific Linux prograrthey used, games playedvateos watched) is immaterial,

just as the particular uses to which consurpatgroducts in any cons@nfraud class action
immaterial.

Nonetheless, SCEA has initiated a wide raggabusive and harassing discovery fish
expedition, seeking irrelevant deeery, not only of Plaintiffs’ PS8 but of their personal hom
computers (“PCs”) as well.Such “discovery” is intended ontp burden and harass Plaintiffs

and given the substantial privaeylation entailed in allowig SCEA unfettered access to

'The meetings and conferences between Plfsimtnd SCEA concerning discovery, as well a
related communications, is detailed in PldfatiMemorandum of Points and Authorities in
Support of their Motion for A Protéige Order (“Pl. Mem.”) at 2-8.
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Plaintiffs’ PCs and PS3s, it should not blewed. Nor should this Court condone SCEA'’s
demand for the privileged reteoiti agreements between Pldiistand their counsel, or its
frivolous request for discovery concerning amuwtiorized posting on the website of Meiselr
Denlea, Packman, Carton & Eberz, P.C. (“MDPCE3CEA's tactics appear to be intended
deflect attention from the only conduatlir at issue in the litigation — SCEA's.

Moreover, SCEA’s insistence dminging its laundryist of discovery complaints befor
this Court was precipitous and premature. Mahthe issues raised in SCEA’s Memorandu
of Points and Authorities irupport of its motion to compel (“DeMem.”) are easily resolved,
and many others could have been avoidedS@HA chosen to confer in good faith with
Plaintiffs’ counsel. Because SCEBverly broad and intrusive digeery requests have little
no utility in exploring the issues relevant to thigyation and the certification of a class, its
motion to compel should enied in its entirety.

Il. BECAUSE SCEA'S DISCOVERY REQUESTS ARE BURDENSOME AND
SEEK IRRELEVANT MATERIAL, ITS MOTION SHOULD BE DENIED

A. The Burden And Intrusiveness Of Poducing Plaintiffs’ PS3s Outweigh
Any Marginal Relevance.

SCEA asks this Court to compel productiorPtdintiffs’ PS3s for inspection, as well
forensic copies of the PS3 hard drives. Def. Mem. at 108CEA has not met its burden to
show such production is reasonabélculated to lead to thestiovery of admissible evidence
rather, SCEA merely states in a conclusoryifasthat the PS3s are relevant because they
relate to adequacy and typicalftyr class certification purposes, and because Plaintiffs havj
the PS3s and their uses at issue. Def. Met0di4. To the contrary, there is no need for tf
physical production of the PS3s: the focus onlitigation is on the Defendant’s conduct, to
wit, the extent to which SCE# unauthorized and improper dowadimg of all class members
PS3 through Firmware 3.21 harmed the proposexscldihe only discovery potentially relevg
to Plaintiffs’ PS3s relates to whether thagtually own PS3s and pegheral devices, and
whether they have funds in their PSN accounts that are no longer accessible due to Firn

3.21. Seén re Tobacco Il Cased6 Cal. 4th 298, 312, 207 P.3d 30,(2009) (the “focus [is]
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on the defendant’s conduct, rathiean the plaintiff's damages, gervice of the statute’s large
purpose of protecting the genepaiblic against unscrupulous busss practices.”). Moreover
the production of either the PS3s themselvesm@niic copies of the PS3 hard drives is an
impermissible invasion of Plaintiffs’ priva@nd risks unnecessadgmage to the units
themselves. Therefore, SCEA’s motion to ceirthe production of the PS3s should be den

1. SCEA’s Demand For The Producton Of Plaintiffs’ PS3s And
Forensic Copies Of PS3 Hard Drives Is Not Reasonably Calculated
To Lead To The Discovery Of Admissible Evidence.

SCEA argues in conclusory fashion thagaction of the PS3%d production of copie$

of the PS3 hard drives is necessary torda@tee how the PS3s were used and to verify

Plaintiffs’ claims, and for class certification purposes (namely to assess Plaintiffs’ adequacy as

class representatives and the exterwhich their claims are typical of the class). Def. Mem,

10-14. However, the physical pradion of Plaintiffs’ PS3s and images of the PS3 hard dri
is not material to either the meritstbfs matter or to class certification.

a) Production Of Plaintiffs’ PS3s And A Forensic Copy Of The
PS3 Hard Drive Will Not Aid In The Exploration Of Any
Material Issue Relating To The Merits Of This Litigation.

SCEA's insistence on the physical prodantbf Plaintiffs’ PS3s is misguidédThis is
not a consumer product case involving a claim treP83 is itself defective. Were this sucl
case, then SCEA's insistence on inspecéiod production of Plaiiits’ PS3s might be
reasonably calculated to leadth® discovery of admissible eeidce. Here, however, Plaintifi
do not claim that their PS3s are figubwing to some defect thatight be subject to dispute of
discovery. Instead, Plaintiffsaim that the functionality of their PS3s has been intentionall
and uniformly impaired by SCEA as a resultlué release of Firmware 3.21, (Complaint 1 4

claim that SCEA does not dispuiteSCEA can point to no catew for the proposition that a

2 While Plaintiffs’ Amended Initial Disclosurdist their PS3s as materials they may rely up
Plaintiffs also explicitly reserved the rigtat object to SCEA’s inspection demand. See
Declaration of James A. Quadra (“Quadecl.”), Exhibit 1 at 9, note 1.

% Not only did SCEA announce that Firmware 3.21 would either préfvenise of the Other
OS feature or the On-Line features, Complaif8flbut SCEA repeatedijescribes that action
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consumer must actually prove that they usedresumer product in a particular way to recov,
for fraud in relation to that product.

Therefore, the only relevance that Plaintiffarticular PS3s might have is to show
Plaintiffs’ ownership of the PS3s for standinggases. That each Plaintiff owns a PS3 has
been adequately demonstrated by the photogaqalalsiced by Plaintiffs showing that they dg
in fact, own PS38. Declaration of Carter Ott In $port of Defendant’s Motion To Compel
(“Ott Decl.”), Exhibits JJ—LL, NNQuadra Decl., Exhibit 2Moreover, the photographs
include the PS3 serial numisethus allowing SCEA to confirm the authenticity of the
photographs. IdSCEA will also have the opportunity confirm Plaintiffs’ ownership throug
deposition testimony.

Such proof is more than sufficient; nevertlsslen the interests aboperation, Plaintiff
addressed Defendant’s stated iegt in Plaintiffs’ use of #ir PS3s by offering to allow an
independent and mutually agreeable forensnsuatiant to examine their PS3s to confirm
whether Plaintiffs installed Linux on their PS3sd whether the Plaintiffs’ PS3 hard drives
contained gaming, video, music, movie, wordgessing or any Linux-related files. Carter Q
Decl. § 24, Exhibit E. To the extePlaintiffs’ use of the Other Offinction is at issue, and it i
not, then Plaintiffs’ offer to allow inspection bynautral expert is the beoption as it protects
Plaintiffs’ privacy rights and redes the risk of damage to Ri&iffs’ PS3s while still allowing
SCEA the opportunity to attaindhdiscovery it claims is necessary.

SCEA'’s rejection of thiseasonable compromise demtates that its demand for
inspection and testing of the PS3s is notlmgge than pretext for a harassing fishing
expedition, perhaps because SCEA hopesthatimulative unreasonable demands will

convince some or all of the Plaintiffs to drogithclaims. This Court need not condone such

o

=

U)
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N

as being necessary for security reasons. Manutum of Points and Alorities in Support of
Defendant’s Motion to Dismiss & However, as explained in the Complaint, { 63, Firmwg
3.21 was in fact released to protect SCEAtsrests at the expense of its customers.

* The same analysis applies wit)spect to peripheral devices.
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requests for unfettered discovery. &ieera v. NIBCO, InG.364 F.3d 1057, 1072 (9th Cir.

2004) (affirming denial of motion to compel ahdlding that “[d]istrict courts need not condd
the use of discovery to engage in fishing eipens . . . [and they may] invoke the Federal
Rules of Civil Procedure when necessary tvpnt [defendants] from using the discovery
process to engage in wholesale searches foeeegthat might serve to limit its damages fo
wrongful conduct.”). See als®\. Wright, A. Miller and M. Kane, 7B Federal Practice &
Procedure 8§ 1796.1, (3d ed. 2010) (“The court alsst potect the named representatives fi
potentially harassing discovery.”). Thus, SC&Argument that production of the PS3s and
“will show how they were used, when, and with what frequency relative to [the PS3],” De
Mem. at 12, is of no moment.

Plaintiffs claim they bought their PS3s in plaeicause they wantdide ability to use an
operating system such as Linux, and theimalfor damages accrued on April 1, 2010 when
SCEA disabled that function or forced userfoigo the On-line Features. Complaint 9 4-3
54. How extensively any Plaintiffs may have used the Other OS function is irrelevant;
consumers who never used the Other OS function, suffered the same damage as an exf
programmer, as all PS3 owners are now in gssse of a game console that was unfairly arj
unilaterally altered by Defendant,dathus is not capable of perfoing its advertised functiong
SCEA offers no case law, nor could it, foe throposition that consumers who have product
that do not perform as advertised suffer diffetenels of damages depending on their levels
use, nor that a consumer is left without relief when the consumer’s property is damaged
either a third party or a manufacer. This Court or a jury caassign a value to the uniformly
downgraded PS3s, and inquiries into the levét$8 use will not be required. The fact of
damage can be established on a common basis where “the common proof adequately

demonstrates some damage to each indiidua re Live Concert Antitrust Litig.247 F.R.D.

98, 136 (C.D. Cal. 2007) (citing Bogosian v. Gulf Oil Cof61 F.2d 434, 456 (3d Cir. 1977)

(“[1]t has been commonly recognized that tiexessity for calculation of damages on an
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individual basis should n@ireclude class determinati@rhen the common issues which
determine liability predominate”).

In re Mercedes-Benz Tele Aid Contract Litig57 F.R.D. 46 (D.N.J. 2009) is

particularly instructive. There, consumersugght a class action asserting claims for unjust
enrichment and violations of state congsumprotection law baseupon allegations that
Mercedes-Benz failed to disclose the impegdibsolescence of the analog network on whigh

its vehicles’ emergency response eyss depended. The Mercedes-B€azrt found that the

only evidence necessary for both a class certification determination and damages calculations

was the common proof relatedttee loss in expectation value:

The amount of Plaintiffs’ “ascertainablesky” which will serve as the basis for
guantifying damages at triag easily calculated using monon proof. Simply put, the
sum of each class member's loss is the ammesdssary to fulfill his or her expectatign
of a functioning Tele Aid system. Fdrdse class members who did not purchase a
digital upgrade, the ascertainable losk e the cost of such an upgrade plus
compensation for the time period betweem ¢nd of 2007 and any eventual judgment
during which service was unavailable. Whéspect to Plaintiffs who purchased an
upgrade to digital equipment, the amount gardhat modification represents the totdl
ascertainable loss. After each class metaltetal ascertainable loss is calculated,
damages of three times that sum willdvearded pursuant to the NJCFA's treble
damages requirement.

Id. at 73-74. Similarly here, Plaintiffs’ damagean be measured by common proof, namely the

.

difference in value of the PS3 prior to aafter April 1, 2010 when Finware 3.21 downgrade

the system, as well as any PSN “wallet” amouetglered unusable. Moreover, Plaintiffs have

—

proffered adequate discovery on the questigpesipheral devices by pducing photographs g
such peripheral devices; SCEAsharticulated no basis for anytbis discovery, much less foi
the production of the actual devices themselves.

Given the lack of relevance to Plaintiffs’ plged PS3s or their hard drives, it is not
surprising that all othe cases cited by SCEA anapposite, including Coles v. Nyko
Technologies, In¢247 F.R.D. 589 (C.D. Cal. 2007), uponigfhSCEA heavily relies. That

case was a standard product defect casesshie was whether a peripheral device actually

Ul

cooled the Xbox, which was prone to overheating.alh91. Holliday v. Extex237 F.R.D. 42
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(D. Haw. 2006). Whether the named plaintitfisvice actually worked or not was not only a
contested matter at the heart of that litigatluut, it was also necessary to resolve whether th
named plaintiff had a persorgtbke in the litigation, Idat 592-93. In contrast here, whethel
Firmware 3.21 disabled the Other @fiction is not a contested issueis sufficient for both
merits and class certificationstiovery to establish that eaelaintiff actually has a PS3, whic
Plaintiffs have shown by produng photographs with serial nueis that SCEA can actually

verify.

SCEA also proffers cases in which thess a question of spoliation or withholding of

documents without proper objectidriThese cases are distinguishable both because there
issue of spoliation or withholding of documents fidhich there is not a proper objection in th
matter, and because the centsalie in these cases did not invdive computer in question, &
here, but rather a computer timaiight store documents relevant to some other matter. See

Bryant v. Mattel, Ing.No. 04-09049, 2007 WL 5416681, at *4.pC Cal. Jan. 26, 2007) (notir

that “financial documents are so heavily redddhey are useless; faxed documents are mig
fax header information . . . e-mails and othecgbnic documents that are known to exist hd

not been produced.”); Aliki FoodEL C v. Otter Valley Foods, Inc726 F. Supp. 2d 159 (D.

Conn. 2010) (noting “the possibility that the hdrdse had been intentially spoliated”); Anz

Advanced Technologies, LLC v. Bush Hog, LIKo. 09-00228, 2010 WL 3699917, at *3 (S|

Ala. Sept. 9, 2010) (noting “the admitted &diion of a document and lack of forthrightness
concerning the timing and circumstancesheit document alteration.”); Stratienko v.

Chattanooga-Hamilton County Hosp. AytNo. 07-258, 2009 WL 2168717, at *4 (E.D. Ten

> Yanceyis thus inapposite because there the deferfdéad to object to the production of ha
drives. Yancey v. Gen. Motors Carplo. 05-2079, 2006 WL 2045894, at *3 (N.D. Ohio Jul
20, 2006) (“Furthermore, a review of the recordeals that the Defendis did not raise these
arguments before the Magistrate at the ingdl). Bronsink v. Allied Prop. & Casualty
Insurance Companyo. 09-751, 2010 WL 2342538 (W.D. Wra June 8, 2010), an opinion
that did not address a motiondompel, is unhelpful as it doest provide any explanation for
why the plaintiffs there were required to produbeir computers. Id. at *5. Moreover, it
appears that the plaintiffs at least initiadigreed to produce their computers on the “conditig
.. that they be permitted to withhold any doeumts which they considered privileged.” 1d.
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July 16, 2009) (“after Dr. Twiest's retiremehts hard drive was reimaged, rendering any
information on it unavailable.”).

Nor is SCEA'’s citation to cases involviregal music sharing availing. There, the
courts ordered production of hard drives becalieg were from the computers defendants U
to illegally share music, and thus their prodoictwas appropriate as the instrument of the
alleged misconduct. In contrast, SCEA isplaety accused of misconduct, and the question
not how the PS3s were used but rather tleeeSCEA’s misconduct libon the value of the
PS3. These cases are also distinguished bedhay involved spoliation concerns. 2eista

Records, L.L.C. v. Tschirhar?41 F.R.D. 462, 463 and 465 (W.Dex. 2006) (“Defendant has

strenuously denied throughatis lawsuit that she violatgdaintiffs’ copyrights. The best
proof of whether she did so would be to exasrtier computer’s hard drive which would sho
among other things, the existence of any #2Fsharing programs and the presence of

plaintiffs’ copyrighted sund recordings.”); see algdl. Recording Corp. v. HowelNo. 06-

02076, 2008 WL 4080008, at *1 (D. Ariz. Aug. 29, 2008Jowell has repeatedly destroyed
evidence central to ¢hfactual allegationm this case.”)

b) Production Of Plaintiffs’ PS3s And A Forensic Copy Of The
PS3 Hard Drive Will Not Aid In The Exploration Of Any
Material Issue RelatingTo Class Certification.

This Court should reject SCEA’s claim that ihspection of PS3s isecessary to test th
adequacy of Plaintiffs as class representati&SEA argues, withouitation to legal authority
that “if one or more of the Class representativeed their PS3s in an unauthorized fashien
in violation of copyright laws)that would bear directly on ¢iir adequacy to proceed as a
representative of the putatieiass.” Def. Mem. at 14. Heever, discovery concerning
potential uses of the PS3 by Plaintiffs is irvalt — the issue is whether SCEA could propet
downgrade Plaintiffs’ PS3s when it found it coneesh to do so and without providing class

members with any remedy to restore the loss of functionality. DEE€ampo v. Am.

Corrective Counseling Services, Indo. 01-21151, 2008 WL 2038047, at *4 (N.D. Cal. Ma|

12, 2008), at *4 (“Generally, unsavory charactecredibility problems will not justify a findin
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of inadequacy unless related to thgues in the litigtion.”); see als&ruz v. Dollar Tree Store

Inc., 07-2050 SC, 2009 WL 1458032 (N.D. Cal.ym26, 2009) (finding allegations that
employee engaged in misconduct were insufficieshimwy conflict of inteest with other class
member, or that employee would not “prosecheeaction vigorously on behalf of the class.’

SCEA incorrectly argues that analysigioé PS3s themselves will “demonstrate the

extent to which Class Representatives’ use @f tARS3 and the Other OS feature is typical of

each other and the putative class.” Def. Mem. at 12. However, merely because one cor
used a PS3 more than another, or for different purposes, does not change the uniform d
SCEA imposed on its customers when it prev@f®83s from being capable of running both
Other OS and the On-Line features. The claim efRlaintiffs, as with the entire class, is thg
Firmware 3.21 uniformly devalued their PS3s, claforswhich variations in use are irrelevary
The mere fact of ownership of a product thagsloot perform as adiised, or that SCEA
unilaterally altered the functionality of the perabproperty of class members, is sufficient fg
typicality analysis, and the extent to which ealdss member actually used the product is

immaterial. Se@&arcus v. BMW of N. Am., LLCNo. 08-5859, 2010 WL 4853308, at *4

(D.N.J. Nov. 19, 2010) (“Inasmuch as both [themié] and the rest othe class members wil
seek to prove that the defendants failed sezldse their products’ fieiencies, Marcus has
carried his burden.”).

SCEA also argues that a forensic copyhaf PS3 “will provide a means of testing the
veracity of Plaintiffs’ allegations and theirglesition testimony regarding their use of the PS
particularly in lieu of other PCs.” Def. Merat 12. In other words, SCEA wants to fish aroy
in Plaintiffs’ personal computers and their P&8find “dirt” they can use to discredit the
messenger because it has no arguments agaimsesage. This Court need not countenari
such a fishing expedition. S&vera, 364 F.3d at 1072.

2. The Production of Forensic Copies of the PS3 Hard Drives Would
Violate Plaintiffs’ Privacy

Any marginal relevance of images of Plaintiffs’ PS3 hardedrirg substantially

outweighed by Plaintiffs’ privacyights. As the Advisory Qomittee Note to Rule 34 points
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out, “[ijnspection or testing of certain typesadéctronically storethformation or of a
responding party’s electronic information system maage issues of confid&ality or privacy.”
Fed. R. Civ. P. 34(a)(1) advisory committee’s n@@0E). The Note also stresses that “[c]ol
should guard against undue intruesiess resulting from inspectingtesting such systems.” .|
This protection from disclosure of privatdormation is heightened by the California
Constitution, which creates a privilege for @i information. California Constitution, Article|

1, Section £. Where discovery is marginally relevaatbest, and can bé&ained through othe

sources, California’s constitutional rigiat privacy precludes discovery. SdeArdle v. AT &

T Mobility LLC, No. 09-1117, 2010 WL 1532334, at * 2 (N.D. Cal. Apr. 16, 2010) (“Howe

the right of privacy in Article 1, Sectiahof the California Constitution “protects an
individual's reasonablexpectation of privacggainst a serious invasi. Thus, courts must
balance the right of privacy asserted againsined for discovery.”). When the right of
privacy is involved, “the paytseeking discovery must dengirate a compelling need for
discovery, and that compelling need must bstsang as to outweigtne privacy right when

these two competing interesdre carefully balancedLantz v. Superior Cour28 Cal.App.4th

1839, 1853-54 (1994). Compelled discgvevithin the realm of theight of privacy “cannot bg

justified solely on the ground that it may leadatevant information.”_Britt v. Superior Court

20 Cal .3d 844, 856 (1978). “Even when discoverprofate information is found directly
relevant to the issues of ongoiliggation, it will not beautomatically allowed; there must the
be a ‘careful balancing’ of h‘compelling public need’ for dcovery against the ‘fundamentg
right of privacy.” Lantz 28 Cal.App.4th at 1854 (citatiowsnitted). Discovery concerning
personal computers should therefbesnarrowly tailored to prote@taintiffs’ privacy interests.
Courts typically reject overreaching requdststhe production of dire PC hard drives

particularly in the absence ahy claim of spoliation and given the invasive nature of such

® California’s state privilege laws, including Califiia’s constitutional right to privacy, should
be applied.See Feldman v. Allstate Ins. Co., 322 F.3d 660, 667 {5Cir. 2003);see also Fed. R.
Evid. 501.
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discovery._See, e, gMas v. Cumuklus Media, indNo. 10-1396, 2010 WL 4916402, at *3

(N.D. Cal. Nov. 22, 2010) (Where party will produtgcuments from hard drive, no cause tq
produce hard drive itself to deféant); John B. v. M.D. Goet531 F.3d 448, 460 (6th Cir.

2008) (granting mandamus relief from order ieiqg production of hardirive where “[t]he
district court’s compelled forensic imaging orders here fail to account properly for the
significant privacy and confidentity concerns present in thease” and noting that “courts
have been cautious in requiring the mirror inmggof computers where the request is extrent
broad in nature and the connieatbetween the computers aneé taims in the lawsuit are

unduly vague or unsubstantiatechaiture.”); Cantrell v. Camerpd95 P.3d 659, 661 (Colo.

2008) (holding that “the trial coudeclined to incorporate any rastions in its order, simply
directing Cameron to produce tlagtop for inspection. The trigburt neglected to apply the
Martinelli balancing test and made no findings on lszlosure might occur in a manner leg

intrusive to Cameron’s privacyterests.”); Benton v. Dlorah, IndNo. 06-2488, 2007 WL

2225946, at *2 (D. Kan. Aug. 1, 2007) (denying reqé@smirror image of hard drive where
“Defendants have not sustained their burden to show that Hlhaiin fact failed to comply

with their requests for production athPlaintiff’'s hard drive comins any additional informatio

subject to discovery, that Plaiffihas spoliated evidence, orahsanctions should be awarded.

The Court will not assume that Plaintiff is lyingtbat she has been disdited in her responsg

to the requests for production.Fennel v. First Step Design, Lt@&3 F.3d 526, 532-33 (1st Cjr.

1996) (affirming denial of request for hard drive); Balfour Beatty Rail, Inc. v. Vaccakglo

06-551, 2007 WL 169628, at *3 (M.D. Fla. Jan. 18, 2qQ@dé)ying request for defendants’ h3

drives and characterizingqeest as “fishing expedition”pHedenburg v. Aramark Am. Food

Servs, No. 06-5267, 2007 WL 162716, at *2 (W.D. Wadan. 17, 2007) (denying inspectior
plaintiff’'s home computer because the compfites did not “go to the heart of the case”).

In this case, Plaintiffs, otnéhan Mr. Stovell, used the Idr OS function as a persong
computer, and there may be personal and confiden&iterial stored therein. Compl. at 4-8.

Individuals may maintain multiple privatefarmation on personal computers, including

ely
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correspondence with friends and familymieers, confidential business information,
photographs, journals, and so on. Moreover,igetsf using the PS3 as a personal computg
what games Plaintiffs played, how often tiptgyed games, etc., is private information.
Plaintiffs should not be forced to turn over dwivalent of a personal computer for perusal
a corporate defendant as the price of steppingdial to protect the rights of consumers, nor
should they be forced to even turn over tigaime-playing histories. Production of a copy of
the hard drive would be an impermissible ineasof Plaintiffs’ privacy. Because producing
Plaintiffs’ PS3s hard drives will cause an impesible violation of their privacy, this Court
should not compel their production.

3. The Production Of Plaintiffs’ PS3s For Inspection Would Be
Burdensome.

SCEA also claims entitlement to insp#w original PS3 devices. Any marginal
relevance to the production of Plaintiffs’ PS3gle imaging of their PS3 hard drives is
outweighed by the burden of sucpraduction. There is an inheremgk of damage involved i
the packaging and transportatiof the PS3s. As set forth below, SCEA has offered no
legitimate explanation for why photographs carb®tused to demonsate that Plaintiffs
possess PS3s.

4, Plaintiffs’ Production Of Photographs And Their Offer To Allow A
Neutral Forensics Expert To Examine The PS3s Is A Less Intrusive
And More Than Adequate Means Of Discovery.

Contrary to SCEA’s instence on the production oftiphysical PS3s, Plaintiffs’
production of photographs of the PS3s and peripheral devices, coupled with their offer tg
a neutral forensic examination of the PS3 Riaintiffs’ deposition testimony, are more than
sufficient to satisfy SCEA’s need for discovagncerning the Plaintiffs’ PS3s while at the

same time protecting their privacy intere'sts.

" On December 1, 2010, Plaintiffs produced photolgseof Mr. Herz' PS3, including the seri
number (Herz 0000005), as well as of Mr. HU®®S3, including the serial number (Huber
0000012). Quadra. Decl., Exhibit 3; Ott Decl. Exhibits JJ, K1 January 11, 2011, Plaintiff
supplemented Mr. Herz’ production of atilshal photos of his PS3 (Herz 0000227-228).
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SCEA complains about the quality of the plgpphs. Def. Mem. at 11-12. Howeve
SCEA'’s complaints are not ries Plaintiffs have not had apportunity to address all of
SCEA's concerns. In fact, Plaintiffs only learned that SCEA has an issue with the quality
photographs when it filed the instant motion; ISCEA conferred in goofaith with Plaintiffs’
counsel, it would have learned that Mr. Bagg@hotographs were forthcoming (and were
subsequently produced on January 11, 2011 as Baker 000018 a6 1hat Plaintiffs were
willing to supplement Mr. Herz’ photograph of the rear of the PS3 (which contained the s
number) with the front (and such picturesrg&vsubsequently produced on January 11, 2011
Herz 0000227-228).

The only specific argument SCEA makesupport of its complaint that the
photographs are inadequate is that it “has no means of determining from these photos th
physical condition of these consoles, whether tieye been tampered with or abused, let al
if they are functional.” Def. Mem. at 1First, whether the PS3s have been damaged, tam
with or physically abused is ifevant. Even if Plaintiffs used their PS3 in a way SCEA doe
not approve, and that is a baseless suppositich, e in no way affects Plaintiffs’ claim thg
their PS3 was less functional following the &sce of Firmware 3.21. Plaintiffs’ deposition
testimony is more than sufficient to show that their PS3s were functional at that time. Sg
even if such testimony is insufficient (andsitnot), the compromise offered by Plaintiffs
whereby a neutral expert wouldgpare a report on the Plaintiffs’ BSS8 more than sufficient.

Given the privacy concerns asig here, the use of a neutrakfusic examiner is the least

Quadra Decl., Exhibit 4. On Decembeg610, Plaintiffs produced photographs of Mr.
Ventura’s PS3, including theerial number (Ventura 00000-41) and Mr. Stovell’s PS3,
including the seriahumber (Stovell 0000189, 192, 19Quadra. Decl., Exhibit 5; Ott. Decl.
Exhibits, NN. On January 11, 201PJaintiffs produced photogphs of Mr. Baker's PS3,
including the serial number. QuadDecl., Exhibit 6 (Baker 0000159-161).

8 SeeQuadra Decl., Exhibit 6.
® SCEA has not articulated any reason why MmMea’s photograph of a number of periphe

devices and his PS3, which inandally cuts of a small portioof the side of the PS3, is
inadequate.
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intrusive means to attain any potentially relevant materials.E§esy Analytics, LLC v.

Lundin, 248 F.R.D. 331, 332 (D.D.C. 2008). Therefore, SCEA’s demand for Plaintiffs PS
and a forensic copy of the PS3 hard drive &thbe rejected as unoessary and overreaching

B. The Burden And Invasiveness OProducing The Hard Drive From
Plaintiffs’ PCs Outweighs Any Marginal Relevance.

SCEA’s request for a forensic copy ofPitiffs’ hard drivesa classic fishing

3s

expedition, is frivolous and harassing. SCEA'’s thin justification for seeking copies of Plaintiffs’

personal computer (“PC”) hardides reflects its true purposén fact, the only justification
SCEA makes for the production tbfe PC hard drives, apart fnathe questionable claim that
such production is necessary to compare Plaintiffs’ use of their PCs with théftiB 88t the
PC hard drives “may also contain additional documents responsive to SCEA’s other doc
requests,” including any searches performed ath@uPS3 before purchase. Def. Mem. at 1
As noted above, SCEA haged no authority for the proptien that a party must
produce forensic copies of hard drives meragduse they might contain relevant documen
Rather, the proper course is to request daciments, which SCEA has done, and Plaintiffs
have in fact searched th@ersonal computers for, and preéd, all documents responsive tg
requests other than those to whielaintiffs objected. Mere spticism that a party has not
produced all responsive documents located conaputer does not justify the intrusive and

overbroad production of a forensic copy of the entire hard drive M8€airdy Group v. Am.

Biomedical Group, In¢9 F. App’x. 822, 831 (10th Cir. 200(request for forensic copy denig

where defendant “never explathe. . why it should be allowed to conduct a physical inspe
of [the plaintiff’'s] computehard drive(s). Although [the Bendant] was apparently skeptical
that [the plaintiff] produced coes of all relevant and nonpriedjed documents from the hard

drive(s), that reason alone is rsoifficient to warrant such aastic discovery measure.”); see

19" As noted above, the particular uses to whictirfiffs put their PS3s isrelevant. It follows
that their use of PS3s in relani to their PCs is even morawete to the issues at hand.

Moreover, even if such discovery is relevamd it is not, Plaintiffs’ depositions testimony w
be more than adequate to expltre extent to which they used their PS3 in relation to their

Liment
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alsoScotts Co. LLC v. lherty Mut. Ins. Cq.No. 06-899, 2007 WL 1723509 (S.D. Ohio Jun

12, 2007) (mere suspicion that a party is witkdiad discovery is insufficient to permit an
intrusive on-site examinain of a computer system).

SCEA also argues that Plaintiffs’ hard @rsvshould be imaged because the computers
might have been used to view SCEA'’s représtons concerning the Other OS. Def. Mem. |at

14. However, Plaintiffs produced copies of all SCEpresentations in their custody or control
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concerning the Other OS, and Plaintiffs anticipate that SCEA will produce all other
representations. Indeed, SCEA is already in possession of any statenreptesentations it
made concerning the Other OS functidvioreover, SCEA caexplore the specific
representation relied upon by Plaintiffs in thegpositions without uratessarily intruding on
their privacy.

Indeed, the fact that SCEAtsIe purpose in asking for forensic copies of Plaintiffs’
entire hard drives is an impermissible fishexgpedition is reflected iits failure to seek
directed and reasonable discoveoncerning Plaintiffs’ webrowsing. If SCEA is seeking
data regarding searches Pldfatperformed concerning theftS3s prior to purchase several
years ago, it could have asked for such dateeadkstit insisted on copies of the entire hard
drive. Where a party has produced, or will produce, responsive documents on a hard drjve,
there is “no need for Defendant to obtairogycof the hard drive dhe” personal computer.
Mas, supra2010 WL 4916402, at *3.

The burden and invasivenesspobducing Plaintiffs’ PC hardrives far outweighs any

marginal relevance they might have and, @asirt should not compel their production for thg

D

same reasons that the Court should notpe production of the PS3 hard drives.

C. Because Plaintiffs Have AlreadyProduced All Documents In Their
Possession, Custody And Control Rmarding Reliance And Purchase,
There Is No Need To Compel Such Production.

SCEA complains that Plaifits have not produced “all documents that [Plaintiffs] relled
upon in purchasing, receiving or acquiring any P33ef. Mem. at 14-15. SCEA is incorrect.

Plaintiffs produced all representations by SC&hcerning the Other OS in their custody and
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control, and also produced atidnal documents on January 11, 20Th further comply with
their obligations under the FedéRules of Civil Procedurélaintiffs will produce any
additional responsive documents as they aredeed; however, all such documents will lik
come from SCEA itself. SCEAlso seeks the “screen shots” referenced in the Plaintiffs’
Amended Initial Disclosures. Def. Mem. at 14-owever,Plaintiffs have produced all suc
screen shots in their custody and control,udig those produced by Mr. Ventura. See Ott
Decl. at Exhibit LL (Ventura 000014-3%).

SCEA also complains that Plaintiffs did ragree to perform any electronic searches
Def. Mem. at 15.However, Plaintiffs are only requole¢o produce documents within their
custody and control, not to sehrthe internet or elsewhetielocate potentially relevant

documents for Defendant. Gary Price Studios, Inc. v. Randolph Rose CollectipNoln@3-

969, 2006 WL 1378467, at *2 (S.D.N.Y. May 17, 2006) (“The limiting phrase ‘possession

custody and control’ was included the drafters of the Rules beéothe advent of the Internet

and websites, and it is questiorablhether the drafters would hasegarded material available

to the public through these elemtic marvels as with the ‘possession, custy and control’ of
a particular party.”). Moreover, SCEA’s repeegsations are necessarily within SCEA'’s cust(
and control.

Again demonstrating the prematurity of ithetant motion, SCEA also complains that|

Plaintiffs have not produced the boxes in whiwokir PS3s were packaged. Def. Mem. at 16|

Had SCEA asked, Plaintiffs would have, amd, allow SCEA toinspect the boxes and
packages Plaintiffs currently possessamtomol. As for manuals and other materials
accompanying the Plaintiffs’ PS3s when they warechased, Plaintiffs have already produg

all such materials in their cugty or control. Declaration ®tosemary Rivas, Docket No. 114

1 In the category of the pot tial the kettle blackSCEA has failed to pduce printouts of its
marketing materials from its own website. SCEA has refused to produce documents on
basis that there is no protective order in pléce,screen shots froits publicly viewable
website cannot be confidential or proprietary.
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(“Rivas Decl.”) 1 25.And of course, SCEA presumalitgs a copy of any packaging or
manuals included with the sale of PS3s durirgdliass period. Moreover, Plaintiffs have
produced copies of any receipts or other proofs of purchase Plaintiffs retdined.

SCEA also complains that Plaintiffs havet produced the games or other media the
purchased for use with the PS3s, Def. Mem. abU6SCEA fails to explain how its request f
this material is in any way germane to thetamt litigation. What @cise games or videos
Plaintiffs and class members purchased is in nored@yant to this actioar class certification
SCEA advertised the PS3 as being able to platy games and videos and install an Other C
It is undisputed that the releaskeFirmware 3.21 either precludéuke use of the Other OS or t
On-Line Features; the types of games or vigdaged are irrelevant. Moreover, forcing
Plaintiffs to divulge their peoal selection of gaming and vamenaterial is an unwarranted
invasion of Plaintiffs’ privacythat has little ono relevance to the instant action.

D. The Court Need Not Order Production Of Documents Regarding Usage
Of The PS3.
SCEA complains that Plaifits did not produce all documerdasd things in response t

Requests For Production’5 Def. Mem. at 17-18Request For Production No. 6 seeks all
hardware and all software usedh Plaintiffs’ PS3s, and RegseNo. 15 seeks all documentg
such as spreadsheets and word documents creatsdaon the PS3s. Ott Decl. Exhibits T-
However, as discussed abovetemsive production of documentsdathings relate to every us
to which Plaintiffs put their PS3 is unnecessaryetolve either the merits of this action or
whether a class should be certified. In addittba,production of the games, videos and oth

media Plaintiffs used with their PS3s isuamecessary and impermisig violation of their

12 Again demonstrating the prermaity of this motion, SCEA asks this Court to compel
Plaintiffs to produce license agreements and sevfruse (copies of which SCEA not only ha
but has itself produced. Séxt Decl. at 2). Had SCEA askePlaintiffs counsel would have
informed SCEA that it has already producedsatth agreements in its custody and control,
including those documents labelelerz 000007-8 and Ventura 0000014-3milarly,
Plaintiffs have searched for and identified nowtoents regarding hackiray jailbreaking of thg
PS3 in their custody or contrim response to Request Haroduction No. 30 (notwithstanding
Plaintiffs objections that SCEA Hdailed to adequately definegbe overly broad terms and t
requests for such documents are irrelevant).
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privacy. Moreover, SCEA seeks the productidevery word document on Plaintiffs’ PS3s,
which could include such personal matters@sfidential correspondence or other personal
writings; every spreadsheet, whicould include personal finaiat records; and internet
browser histories, which are uniquely private. Such overly broad and harassing request
not be countenanced by this Court. Plainpifsduced photographs of their peripheral devig
such as keyboard and game controllers, asagefimails and other documents in their custo
and control concerning the Other OS functiamd that, in conjunatn with Plaintiffs’
depositions, is more than sufficient discoverp@@rning the use to whdPlaintiffs put their
PS3s (particularly as the degree or types ohsuse is irrelevario this litigation).

E. SCEA's Contention Rejuests Are Premature.
SCEA's Requests For Production Nos. 10-13 and 16-25 seek “any and all docum

concerning” various allegations the Complaint. Def. Mem. at 21. To date, Plaintiffs havg
produced all documents in their custody aodtrol that they relié upon in bringing their
complaint, namely the documents cited theré&uadra Decl., Exhibif. Again demonstrating
the prematurity of the instant motion, had SC&sked, Plaintiffs counsel would have so
informed SCEA'’s counsel.

Moreover, it is well settled that it is premare to compel a plaintiff to produce all
documents responsive to contention requasth as those propounded by SCEA before
discovery is concludk In asking for aldocuments concerning Plaintiffs’ allegations in the
Complaint, SCEA has essentially propoundedtention interrogatories in the form of
documents requests. Just as courts routingdgtreotions to compel responses to prematuf
contention interrogatories, so too should thaurt deny SCEA’s motion with respect to its
contention documents requests, particulagdymany of the documents “concerning” the
specified allegations in the Complaint areSIBEA’s custody and control (and SCEA has on
provided Plaintiffs with a small portion tfie documents it is obliged to produce).

For example, in In re Convergent Technologies Sec. | k@8 F.R.D. 328 (N.D. Cal.

1985), the court held that:
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[T] he wisest course is ndb preclude entirely thearly use of
contention interrogatories, but péace a burden of justification on

a party who seeks answers to these kinds of questions before
substantial documentary or stanonial discovery has been
completed. This court will look witltonsiderable skepticism at
sets of contention interrogatorieded early in the pretrial period,

that simply track all the allegations in an opponent's pleading. . . .
The Court will be especially vigitd in its evaluation of proffered
justifications when a complaint is not facially infirm and when
defendants appear to have control over or adequate access to much
of the evidence relevant to their alleged misconduct.

Id. at 338-39. That SCEA seeks contention dispourethe form of requests for production a

opposed to interrogatories does obange this analysis. Skere Bulk Popcorn Antitrust

Litig., No. 89-0710, 1990 WL 123750, at * 2 (D.mi. June 19, 1990) (“Many of defendantg
discovery requests are ‘contentioaguests. Such discovagchniques are not favored.”)

(citing In re Convergent Technologjgssee als@onilla v. Trebol Motors CorpNo. 92-1795,

1997 WL 178844, at *65 (D.P.R. Mar. 27, 1997) (f&edants have deciddo invent a new
form of discovery-contention requests to proddoeuments . . . Such a form does not exist
under the Federal Rules. Although contentionrioggatories are allowed. . Plaintiffs are
generally excused from responding to defendartstention interrogatees until they had
completed a substantial amount of discovpayrticularly document inspection.”) (rev’d on
other grounds).

SCEA makes no effort to justify its denhfor premature and oxg broad contention
requests (which merely quote extensive portions of the Complaint and ask for all documg
concerning those allegations). Plaintiffs haveduced all such documsnn their custody ang
control; for its part, SCEA has producedyoaltiny portion of documents requested by
Plaintiffs. SCEA’s demand for a premature response to its unbounded contention interrd

should be denied. Séere eBay Seller Antitrust LitigNo. 07-1882, 2008 WL 5212170, at *

(N.D. Cal. Dec. 11, 2008) (“Discovery may lmited, however, if it can be obtained from
another source or the burden or expense of ty@oged discovery outweighs its likely benefi

As a result, a court may order that a party dagsieed to answercntention interrogatory
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until designated discovery is complete or at some later time. Fed.R.Civ.P. 33(a)(2).”) (ci

omitted); see als@ity & County of San Francisco v. Tutor-Saliba Cogi8 F.R.D. 219, 222

(N.D. Cal. 2003) (determining that plaintiffe@d not respond to defgants’ broad contention
interrogatories at the egrstage of litigation).

Because they are premature, and bex&EEA possesses most of the documents it

ation

seeks in its contention requests, SCEA’s denfand response to its contention requests should

be denied or at minimum, postponed until later in the litigation.

F. Plaintiffs’ Retention Agreements Wih Counsel Are Not Discoverable.
Without citation to any legal authority, SCE&serts that the engagement agreemer

between Plaintiffs and their counsel are relevarnihe question of adequacy. Def. Mem. at 2
22. However, such agreements are protected uheeattorney-client privilege. Cal. Bus. &
Prof. Code §6149.

In addition, such representation agreemergshat relevant to class certification, and
courts routinely rejectuch requests where defendants measiert that such documents ma

be relevant to adequacy. $edy, Stanich v. Travelers Indem. C@59 F.R.D. 294, 322 (N.D.

Ohio 2009) (“Most courts, however, find suclsabvery irrelevant to the issue of class
certification, except perhaps to determine whether the named plaintiffs and class counssg
the resources to pursue the class actionHere, Travelers is not chahging the ability of the
named plaintiffs or class coungelfinance this litigation. Ifiact, Travelers has not explained
the specific relevancaf fee and retainer agreements, tmgrely seeks them because the

agreements potentially contain information supipgerof Travelers’ inadquacy arguments . . |
Travelers has not established that the requesjegements are relevant and discoverable.”)

(citations omitted); see ald@aker v. Masco Builder Cabinet Group, lndo. 09-5085, 2010

WL 3862567, at *3 (D.S.D. Sept. 27, 2010) (“Pldistare correct that information regarding

fee arrangements generally is eneant to the class certification issue.”); Mitchell-Tracey v.

United Gen. Title Ins. CoNo. 05-1428, 2006 WL 149105, at *1 (D. Md. Jan. 9, 2006)

(“Several courts have held that fee arrangemamsrrelevant to clag=ertification”); 7 A.
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Conte and H. NewbergNewberg on Class Actions, § 22:79 (4th ed. 2005) (“Defendants ofter
request discovery regarding fee arrangementsdsthe plaintiffs and their counsel, but co
usually find such discovery to be irreént to the issue of certification.”).

Here, SCEA does not even offer a specudaligsis for its claim that the retention
agreements are relevant, instead merely proffering the conclusory statement that “[t]he

requested agreements demonstthe scope of Class Represémés Relationships with their

counsel. SCEA should have the ability to inquiegarding the terms tfeir fee arrangements

including any contingency fee and cost sharimgragements, as such arrangement bear on
and their counsel’s ability to adeagely represent the class.” DBlem. at 21. SCEA might b
implying that Plaintiffs and their counsel lack sufficient funds to prdsetis litigation.
However, counsel for Plaintiffs, which now includes nine establibtgaltion firms, have
already certified to this Couthhat they have more than sefént assets to prosecute this
action™ Courts routinely riect requests for fee arrangemelmsed on speculation that class
representatives and counsel may not be able to cover litigation coste.dc€&sazza v. First

Am. Title Ins. Co, No. 06-765, 2007 WL 4287469, at *1 (D. Conn. Dec. 5, 2007) (denyind

request for production of fee arrangements whelarifff's counsel was @ar at oral argumer
that the plaintiff is not herseltinding the lawsuit. The defendaddes not contend that there

anything improper about counsel funding ttlass action.”); Sanderson v. Winngd7 F.2d

477, 479-80 (10th Cir. 1974) (“Defendants coesadl it important to ascertain whether
plaintiffs were able to pay all of the costdl litigation including etensive depositions. We
fail to see relevancy in these inqas particularly with respect to in limine inquiry as to whe
a class action is to be allowe@rdinarily courts do not inquirato the financiaresponsibility
of litigants. We generally eschew the questiorthbr litigants are rich or poor. Instead, we

address ourselves to the meof the litigation.”).

13 See e.g, Declaration of Rosemary Rivas { 5 (RetNo. 28); Declaration of Jeffrey .
Carton § 11 (Docket No. 33); Declaration of James Quadra fddkéDNo. 34); Declaration ¢
James R. Pizzirusso 1 12 (Docket No. 47).
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SCEA might also be implying that the fee agaments will reveal a conflict of interes

between Plaintiffs and the class or their counggjain, such an imptation is pure speculatio
and Magistrate Judge Lloyd from tHisstrict recently rejected @efendant’s request for retair
agreements where the defendant offered onlyudatan that such documents might reveal g

conflict of interest._Seln re Google AdWords Litig.No. 08-03369, 2010 WL 4942516, at *

(N.D. Cal. Nov. 12, 2010) (“The Court does not agifeat Google’s purely speculative inquir
serves to turn otherwise irrelextadocuments into relevant ones . . . Without more, this Cod
does not believe that the documents requéstedoogle have any beagron the certification
of the class in this action.”).

Moreover, Plaintiffs’ depositions will be adequate opportunity for SCEA to explorg

whether there are any potentiahflicts (there are not). Sée re Front Loading Washing

Mach. Class Action Litig.No. 08-51, 2010 WL 3025141, at *4 (DN July 29, 2010) (“[W]hilg

discovery is broad at ¢hpretrial stage, this Court findsattDefendant failed to demonstrate
how the information is relevant or necessary. Even assuangugndo that the retainer
agreements are relevant and may lead to adstessvidence, this Counonetheless finds that
disclosure is unwarrardeas Defendant can obtain the disagvby alternative means, such §

through the depositions of inddual Plaintiffs.”); see als@ A. Conte and H. Newberg,

Newberg on Class Actions, 8§ 22:79 (4th ed. 2002) (“Discoveon the question of adequate
representation is rarely needed or permitted. When plaintiffs are deposed, questions mg
explore knowledge of the plaintiff with respectth@ securities claims alleged, and the gene|
circumstances about whether the plaintiif adequately represent the class.”).

Because there is no basis for discovery afrféffs’ retention agreements with counsg
SCEA'’s demand for their production should be denied.

G. Plaintiffs Have Produced Documats Sufficient To Establish Their
Employment Histories.

Without conceding the relevance of theirgdgayment histories, each Plaintiff produce

a resume or curriculum vita®uadra Decl., Exhibit 8. These documents, combined with
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Plaintiffs’ depositions, are more than sufficienidentify their employmet histories. Again,
SCEA’s insistence on bringing iperceived discovery grievancesthis Court’s attention was
premature and ill-advised.

H. Plaintiffs Have Produced All Communications To Or From Them Related
To This Litigation In Their Custody Or Control.

Under the heading of “Communications Relgtiro This Litigation,” SCEA seeks all
documents concerning communioats Plaintiffs “have made, read, seen, sent, received,
viewed, or heard” concemy SCEA, the PS3, and thiigiation, including such
communications between absent class memlmersreembers of the public at large. Reques
For Prod. 2 and 26. To the extent these requestsdiscovery from absent class members,
Court should not compel producticas discussed in Pl. Mem. at 23: In fact, this Court nee
not compel any further production because Rférhave produced all communications mad
or received by them thatis their custody or contrd! (information Plaintiffs would have
gladly shared with SCEA had it conferred iroddaith rather than pmaturely seeking this
Court’s intervention). These include comnuations with the FTC and the BBB, postings o
internet chat boards or thike concerning the Other OShd communications between the
Plaintiffs and SCEA and/or SCEAOLtt. Decl., Exhibits JJ-NNTo the extent SCEA is seekin
postings by consumers other than Plaintiffs amous websites, such discovery is unwarrant
because SCEA has the same access to those wealsiaintiffs have (and any such posting
by consumers other than Plaintiffs referenicethe Complaint are aable at the websites
listed in the Complaint).

Nor is there a basis for SCEA to seek‘thieknames” Plaintiffs used to communicate
the internet on any topic. Plaintiffs have penfied a diligent search to identify any relevant
communications they made; requgiRlaintiffs to disclose the name they use to communicj

anonymously is an impermissible and unnecessanysion on their privacy and freedom of

4 The Federal Rules of Civil Procedure requirement that a party produce requested doc
and things in a party’s custody or control donesrequire the productioof all documents “reaq
seen, sent, received, viewed, or healBCEA’s Requests For Production No. 2.
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speech._SeBoe v. 2TheMart.com Inc140 F. Supp. 2d 1088, 1093 (W.D. Wash. 2001) (“T

free exchange of ideas on the Internet is drivdarge part by the ability of Internet users to
communicate anonymously. If Internet users ddad stripped of thanonymity by a civil
subpoena enforced under the liberal rulesaf discovery, this woud have a significant
chilling effect on Internet communicationsdathus on basic First Amendment rights.
Therefore, discovery requesteking to identify anonymus Internet users must be subjecte
careful scrutiny by the courts.”). Not surprisingly, SCEA citesd@uthority for the
proposition that discovery of internet nicknanmseappropriate, particularly given the marging

relevance any such discovery would have.

Plaintiffs have produced all communicationgheir custody andantrol concerning this

litigation; thereforethere is no basis for SCEABotion to compel their production.

l. Documents Related To UnauthorizedPostings On MDPCE’s Website Are
Irrelevant And Privileged.

Plaintiffs refer the Court to their argumentPart I11.G of their Motion for a Protective
Order, filed on December 15, 2010 (Dockiet 35) and the MDPCE Opposition filed
concurrently herewith.

J. The Discovery Disputes Should B&esolved Prior To Plaintiffs’
Deposition.
On October 28, 2010, Plaintiffs timely objected to SCEA’s numerous burdensome

harassing and irrelevadiscovery requests. St Decl., Exhibits T-X. Notwithstanding
these objections, and without much effort tealge the resulting disputes, SCEA precipitous
moved forward with the previously-schedulldintiffs’ depositions. When it became clear
that, notwithstanding these objiens, SCEA not only intended to move forward with the
depositions, but that it intendéal seek to reopen Plaintiffdeposition in the event that
Plaintiffs were compelled to produce documentsesponse to requests to which they had

objected, Plaintiffs naturally declined ailow SCEA the opportunity to manipulate the

discovery process in a way that would allow ibthites at the depositiapple. Rivas Decl. 1§
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13-14. Plaintiffs also promptly filed a moti for a protective orden accordance with a
schedule negotiated with Defendant.

As further discussed in Pl. Mem. at 10-S&EA has acted unreasonably and outsidg
bounds of the Federal Rules of Civil Procedarattempting to orchestrate means by which
can leverage serial depositionstio¢ Plaintiffs. Federal Rulgf Civil Procedure 30(d)(1)
provides that depositions should normallylibg@ted to one day, except in exceptional
circumstances. Here, several of the Plainéffd their counsel do notgide in the Bay Area,
and it is a significant burden on themparticipate in serial deptisns, particularly when it is
not necessary. The far more prudent and econopathlwould be to resolve, with this Cour
assistance, the parties’ discoyéisputes, followed in a timely manner by Plaintiffs’ one-tim
deposition. SCEA offers no compelling response.

Il CONCLUSION

For the reasons cited above, Plaintiffs ezsfully request that this Court deny SCEA’

motion to compel and Order such other anderrtrelief and the Court deems necessary an
just.
DATED: January 14, 2011 CALVO FISHER & JACOB, LLP
/sl
James A. Quadra
Rebecca Coll

One Lombard Street

San Francisco, California 94111
Telephone: 415-374-8370
Facsimile: 415-374-8373

15 SCEA’s complaint that Plairifs did not file a protective ordén relation to the depositions
Def. Mem. at 24-25, rings hollow in light ofdHact that the prot&ge order was filed in
conjunction with an agreed upsohedule. See Docket No 120.
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Dated: January 14, 2011

Dated: January 14, 2011

FINKELSTEIN THOMPSON LLP
/s/ Rosemary M. Rivas
Rosemary M. Rivas

Tracy Tien

100 Bush Street, Suite 1450
San Francisco, California 94104
Telephone: 415-398-8700
Facsimile: 415-398-8704

Douglas G. Thompson
FINKELSTEIN THOMPSON LLP
1050 30th Street, NW
Washington, DC 20007
Telephone: 202-337-8000
Facsimile: 202-337-8090

HAUSFELD LLP

/s/ James Pizzirusso

James Pizzirussero hac vice)
1700 K St., NW, Suite 650
Washington, DC 20006
Telephone: 202-540-7200
Facsimile: 202-540-7201

Michael P. Lehman

HAUSFELD LLP

44 Montgomery Street, Suite 3400
San Francisco, California 94104
Telephone: 415-633-1908
Facsimile: 415-358-4980

Co-Interim Lead Counsel for Plaintiffs

Bruce L. Simon

PEARSON, SIMON, WARSHAW &
PENNY, LLP

44 Montgomery Street, Suite 2450
San Francisco, California 94104
Telephone: 415-433-9000
Facsimile: 415-433-9008

Daniel L. Warshaw
PEARSON, SIMON, WARSHAW &
PENNY, LLP
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15165 Ventura Boulevard, Suite 400
Sherman Oaks, California 91403
Telephone: 818-788-8300
Facsimile: 818-788-8104

Joseph G. Sauder

Matthew D. Schelkopf
Benjamin F. Johns
CHIMICLES & TIKELIS LLP
361 W. Lancaster Ave.
Haverford, Pennsylvania 19041
Telephone: 610-642-8500
Facsimile: 610-649-3633

Ralph B. Kalfayan

KRAUSE, KALFAYAN, BENNICK &
SLAVENS, LLP

625 Broadway, Suite 635

San Diego, California 92101
Telephone: 619-232-0331
Facsimile: 619-232-4019

Jeffrey Cartongro hac vice)

D. Greg Blankinshipgro hac vice)
MEISELMAN, DENLEA, PACKMAN,
CARTON

& EBERZ LLP

1311 Mamaroneck Avenue

White Plains, New York 10605
Telephone: 914-517-5055
Facsimile: 914-517-5055

John R. Fabry

BAILEY & GALYEN

18333 Egret Bay Blvd., Suite 444
Houston, Texas 77058
Telephone: 866-715-1529
Facsimile: 281-335-5871

Counsel for Plaintiffs
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