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DLA PIPER LLP (US)

l. INTRODUCTION

Throughout their opposition memorandum, the maplaintiffs (“Class Representatives
attempt to downplay, if not completely ignptkee copious allegations in the Consolidated
Complaint regarding their distinct purchased usage experience with respect to the
PlayStation®3 game console (the “PS3”). Indeeely thow glibly describe this case as a gard
variety consumer fraud action, and they claiat the unique and varying uses and injuries
pleaded are “irrelevant” and “immaterial.”céording to the Class Representatives, discovery
should be limited solely to an unexplained, amorphous supposedly uniform “loss of value”
sustained by all PS3 purchasers — irrespectivéhether they used the Other OS features or
installed Update 3.21. However, the tertidig causes of actioin the 174-paragraph
Consolidated Complaint focus extensively omheach Class Representative (as well as varig
unidentified putative clasmembers) “used” the PS3. Mover, the Consolidated Complaint

avers various theories of causatiand damages based on varyingrdes of lost or restricted

use.
At the hearing on defendant Sony Compietertainment America LLC’s (“SCEA”)

Motion to Dismiss, Judge Seeborg undersctinedelevance of the Class Representatives’

allegations regarding individual @isbehavior when he noted thhése allegations make class

certification questionable:

Not to jump into the class argumertisit you're talking about all sorts of
disparate -- disparate consumers doing dfferent things.Some are upgrading,
some are not. Some are buying. Some are not. How can you have‘a class?

Given the impact of the Class Representatives’ dil@gmon the question afass certification, it
is no surprise that they haxesisted producing facts, eviderared testimony relevant to their
purchase and usage of the PS3 and relatedgjanuowies, accessories and peripherals. The
federal discovery rules, howeveequire the Class Representatit@slo so, particularly where
they have alleged such highly individizad facts in support of their claims.

I

! Ott Decl. ISO Motion to Compel (Docket #11¥)18, Ex. Y (11/4/10 hearing transcript), 37:]
22.

-1-
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DLA PIPER LLP (USs)

The best and incontrovertible evidence of RS&ge is obviously éunits themselves.
However, Class Representatives go to gexaiths to avoid produag those units, and
particularly their hard drives, for inspection.idtinconceivable thahe Class Representatives
may maintain that they used the sophisticatedikibased functionality dhe Other OS feature
and were damaged by the elimination of tleigtéire without providing SEA an opportunity to
confirm this fact through an $pection of the units. Photogtes and other hearsay — including

deposition testimony — simply lack any evidentiary foundation.

In addition to misstating their causation and damages theories, the Class Representative:

also sidestep critical issueéreliance and materiality, contrary to Judge Seeborg’s
acknowledgment of the need for discovery ttedaine what, if any, representations the Class
Representatives saw prior to purchase. The Class Representatives decry their obligation fto
produce the results of any Internet searcheg plerformed prior to purchase, including the

various “screen shots” that theite throughout the Consolidat€@bmplaint and in their Rule 26

Disclosures. SCEA has a right to know andehaccess to the specific representations each Class

Representative relied on, anddfass Counsel did not lbect this evidence from their clients and
continue to refuse to do so, such evidence muptéduded at trial. M®@over, the answer that
SCEA itself has access to its representations dothing to answer thequiry. SCEA should
not have to waste precious deposition houssviing every advertisement and website page
regarding the PS3 to every deponent in an effatlidoern the scope ofli@nce, which reliance is

their burden to prove.

—+

Class Representatives also decline to prediliscovery related to a gross misstatemer
published on Class Counsel’'s website thaEA®ad been found liable by default and was

ordered to pay damages. Whether the misstaterasulted from unauthimed hacking, as Class

Representatives contend, the posting is still agarepbject of discovery. For example, SCEA
entitled to probe whether any of the Class Repridives or their counsel was involved in such
improper conduct. SCEA is also entitledatny non-privileged aspects of the asserted

investigation regarding the identity of the allddecker — particularlipecause it was similar

hacking efforts that prompted SCEA to issuedbhe 3.21. Even more important, SCEA recent

-2-
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DLA PIPER LLP (USs)

learned of Internet posts suggesting meamgoidk around Update 3.21 and reinstate the Othe
OS feature. SCEA is taking appropriate stepsrevent these further efforts to imperil the
security of the PS3 system and protect its iat#llal property, but all of this serves only to
highlight the relevance of Inteehhacking to the pending lawséit.

The Class Representatives should not be pteaito withhold facts and evidence that
may defeat class certificatiol®CEA is entitled to test ¢éhallegations of commonality and
typicality that permeatthe Consolidated Complaint. lddition, SCEA is entitled to discover
facts establishing whether the Class Reprtasers possess the regie standing and are
adequate representatives of theaas class-wide claims of imjyand damages. SCEA’s motig
to compel should be granted in its entirety.

I. THE CLASS REPRESENTATIVES’ PS3S AND PCS ARE THE MOST

ICI;ATZCI)EIRI’?TSEIT SOURCES OF INFORM ATION REGARDING USE OF THE

A. Class Representatives’ Use Of Th@ther OS Bears On The Materiality
Element Of Their Claims And Their Damages Demands

This is hardly a simple product defect claim in which reduced value is the only reme
sought® This is a multi-faceted class action pised on a supposed promise by SCEA that it
would continue to support all PS3 featuiiasjuding the Other OS, for all time. Class
Representatives demand “compensatory, cares#al, punitive and statutory damages,”
“restitution and restitutionargisgorgement,” including moneys spent on peripheral devices,
games, movies and online sees rendered unusable or inacdassby Update 3.21; data lost
during installation; decreased memory storage space and other unspecified forms of §ama

Class Representatives allege claims basegurported violations of the UCL, FAL, ang
CLRA, but to succeed they must establish thatalleged misrepresentations were material ai
caused consequential injur$gee Smith v. Ford Motor Go-- F. Supp. 2d ----, 2010 WL
3619853, **9 & 13-14 (N.D. Cal. Sept. 13, 2010) (granting summary judgment with regard

2 Ott Decl. ISO Opp. to Motion to Compel and Motion for Protective Order (Docket #130),
ExF‘ﬂ9 Ex. H; 1 10, Ex. I; 1 11, Ex. J.
See e.gClass Reps’ Opp. to Motion to Compeldéket # 131), 1:17-20, 9:10-11 & 17:18-2(
* Consolidated Complaint (Docket #76), 432®-Ott Decl. ISO Motion to Compel (Docket
#117), 1 32, Ex. PP (Amended Initidisclosures), 10:2-10.
-3-

WEST\223058902.2 DEF.’S REPLY ISO MOTION TO COMPEL

n

2dy

Ages.

CASE NO. 3:10-CV-01811 RS (EMC

~—



© 00 N o o b~ w N P

N ORNN RN NN NN R B PR R R R R R
N~ o 00 N W N kP O © © N o o0 M W N R O

28

DLA PIPER LLP (USs)

CLRA and UCL claims based onguitiffs’ failure to satisfy meeriality requirements of those
claims)® Indeed, certificatioiis inappropriate in fraudulent Brepresentation actions like this
because materiality cannot be resolved on a classwide Ise®se.g., Sanders v. Apple Ji67.2
F. Supp. 2d 978, 991 (N.D. Cal. 2009) (if certifiedurt “would be forced to engage in
individual inquiries of each class member with respecatateriality of the statement....”)
(emphasis added) This is equally true where claims are based on fraudulent concedlment.
Similarly, use of the PS3 bears difgain the claims fobreach of warrant§yiolation of
the Computer Fraud and Abuse Act cldiand common law claimsremised in tort anduasi
contract:® Underlying each claim is the premise that each member of the proposed class h
deprived of his or expected and desired wdeéke PS3. Accordingly, Class Representatives
averred that the Other OS feature was materideasonstrated by (i) theselection of the PS3

over other game consoles specifically for asthe Other OS featur& (ii) their extensive usef

®In re Sony Grand Wega KDF-E A10/A2Gi8g Rear Projection HDTV TV Litig2010 WL
4892114, (S.D. Cal. Nov. 30, 2010) (dismissing CLRA claim with prejudice for inability to
satisfy CLRA’s materiality requiremenilemens v. DaimlerChrysler Corfp34 F.3d 1017, (9t
Cir. 2008) (granting summary judgment to UClaim for failure to satisfy materiality
requirement). Class Representatives’ relianceaa Mercedes-Benz Tele Aid Contract
Litigation andMarcus v. BMW of North America, LLE misplaced as these cases involve saf
issues, not at issue here, whiduds treat differently for purpose$the materiality; the service
at issue ifln re Mercedes-Benzas separately offered aspecifically purchased by the
plaintiffs, in contrast to thadmission of many members of tipistative class who admit they h
no idea what Other OS was until Update 3.21 was relebseslMercedes-Bensg also based

entirely on New Jerseywg and the section d¥flarcusClass Representatives cite relates to the

“usually simple” Rule 23(a) commonality regainent, and the court in that case denied
certification due to the multiple individual issuesat precluded resolution of liability on comm
proof. 257 F.R.D. 46, 50-51 (D. N.J. 2002010 WL 4853308, **3-4 & 16 (D.N.J. Nov. 19,
2010);see also Falk v. GMQGI96 F. Supp. 2d 1088, 1095-96 (N.D. Cal. 2007) (materiality bg
on alleged defective automobile speedomegamith v. Ford Motor Co--- F. Supp. 2d ----, 201
WL 3619853, *9 (N.D. Cal. Sep13, 2010) (distinguishingalk); Ott Decl. ISO Motion to
Dismiss and Motion to Strike (Docket #9§)18, Ex. Q. 257 F.R.D. 46, 49; 2010 WL 485330
**4-6 & 18. In addition, the portion dh re Tobacco Il CaseGlass Representatives rely on is
taken out of context, and referdedg to UCL actions that seek oniyjunctive relief. 46 Cal. 4th
298 312 (2009).

® See also Caro v. Procter & Gamble Cb8 Cal. App. 4th 644, 668 (1993) (“On this record tt
court properly concluded individiiissues involving the existemand nature of any material
mlsrepresentatlon would predorate over common issues....”).

"1d.
8 See, e.gConsolidated Complaint (Docket #76§)79, 1 84, 1 86 (“...Update 3.21 breached t
implied warranty of merchantabilittyecause it eliminated the ‘Other OS’ feature and the abil
to usethe PS3 as a personal computer....”), § 93 and 95.

See e.gConsolidated Complaint (Docket #76), 1 132.

See e.gConsolidated Complaint (Docket #76), 1 170.

1 see, e.gConsolidated Complaint (Docket #76), 11 10, 12, 14, 16, and 18.
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the Other OS featurg,including in lieu of a “personal computé¥’and (iii) the significant
injuries they allegedly suffered because they can no longehes@ther OS featuré. Indeed,
the Consolidated Complaint is replete with 81 refiees to “use” of the PS3 (including “uses,’
“used,” and “utilize”) and repeafb times that they were damagihde to loss of use. In sharp

contrast, loss of value — which they now conterithe sole discoverable issue — appears mere

<

four times in the pleading.

Discovery regarding Class Representatives’ uses will be particularly important to
resolving certification and liability. For instes Class Representatives’ particular use of the
units — and if they used the units in an unaugear fashion, including imiolation of copyright
laws — will bear directly on the adequacy requirent@rpecifically, Class Representatives’
hacking of their PS3s, or the use of their PS33@s to assist with or Bait hacking, would bear
directly on their adequacy because thel be subject to unique defenseSee Alaska v.
Suburban Propane Gas Coyd23 F.3d 1317, 1321 (9th Cir. 1997) (“when named plaintiffs are
subject to unique defenses which could skewfdahas of the litigation, district courts properly
exercise their discretion in denying class certificatiorsge, e.gOtt Decl. ISO Opp. to Motion

to Compel and Motion for Protective Order (Ret#130), 17, Ex. F; 19, Ex. H; 110, Ex. I; 1]

11, Ex. J** Such evidence would also preclude satisfaction of the typicality requirement, as Clas

Representatives’ use of their P§8gsd therefore their claims) wouhdt be similar to those of the

putative class.

The hard drives from Class Representatif®s3s, including the metadata on those drives,

are indisputable and unimpeachable sourcewiolence regarding their day-to-day tsélhe PC

12 .- See, e.gConsolidated Complaint (Docket #76), 11 10, 12, 14, 16, and 18.

See e.gConsolidated Complaint (Docket #76), 11 12, 14, and 16.

See e.gConsolidated Complaint (Docket #76), 11 13, 15, and 19.

Class Reps’ Opp. to Motion to Compel (Docket # 131), 8:18-9:4.

18 SCEA does not contend that €3aRepresentatives are inadequiie to their “credibility,” as
in Del Campo v. Am. Corrective Counseling Servs,dndCruz v. Dollar Tree Stores, Indut
seeks discovery that will demdreste that they are not adege®ased on unique use of their
PS3s. 2008 WL 2038047, **3-4 (N.D. Cal. a2, 2008); 2009 WL 1458032, *7 (N.D. Cal.
May 26, 2009).

" SeeSCEA’s Motion to Compel (Docket #116)0:5-14:4; SCEA’s Opp. to Motion for
Protective Order (Docket #125), 3:6-6:24.

-5-
WEST\223058902.2 DEF.’S REPLY ISO MOTION TO COMPEL
CASE NO. 3:10-CV-01811 RS (EMC

~—



© 00 N o o b~ w N P

N ORNN RN NN NN R B PR R R R R R
N~ o 00 N W N kP O © © N o o0 M W N R O

28

DLA PIPER LLP (USs)

hard drive contents Wiconfirm or refute their avermettat the PS3 replaced their BCA non-
destructive inspection of the PS3 units will revedhdy are functional, have been tampered w
or were physically altered to facilitate hackifigColes v. Nyko Technologies, In247 F.R.D.
589 (C.D. Cal. 2007), andolliday v. Extex237 F.R.D. 425 (D. Hi. 2006), support this. The
Holliday court treated a partyisght to inspect the device &tsue as a litigation axiom; ti@oles
court concluded that an inspection of a ganresote was appropriate an action alleging the
same claims as those alleged Hér€lass Representatives make no attempt to distinguish
Holliday, and point only to irreleant distinctions irColes?* Clearly, the probative value of the
evidence available from the PS3s and relatedware and software — including data on hard
drives and electronic storage devices— manifesityveighs any burden of bringing these item
their depositions, particularly as their PS3 hard drives can be imaged during those deposit
Similarly, SCEA is entitled to examine the perigdlerand other things th&lass Representativg
claim they used with their PS3s,rpeularly those that are the sebj of their damage allegatior
None of this is available from self-servingodsition testimony, selfedected photographs, or a
forensic specialist’'s generic statements aldhdther certain softwanmgas installed or not.

I

I

18 Class Representatives fail to explain hemwunpublished decision from the Tenth Circuit
related to a breach of conttaaction in which the propounding party demanded production o
forensic copy of the plaintiff-company’s comptd, without any explanan; or this Court’s
order to produce calendar and expense docurfremtstheir laptops in a wage and hour class
action relates to this discovery disputdcCurdy Group v. Am. Biomedical Group, In@.Fed.
Appx. 822, 831 (10th Cir. 2001Mas v. Cumulus Media, In2010 WL 4916402, *3 (N.D. Cal.
Nov. 22, 2010). Their reliance &cotts Co. LLC v. Lilbey Mutual Ins. Cois also
distinguishable as the moving party was sagKre-production of ectronically stored
information” that its opposing party hadeddy produced. 2007 WL 1723509, **1-2 (S.D. Of
June 12, 2007).
;z SeeSCEA's Motion to Compe{Docket #116), 13:14-18.

237 F.R.D. at 426-27; 247 F.R.D. 592-93.
%L Class Reps’ Opp. to Motion to Compel (Docket31), 6:23-7:7. Class Representatives alg
attempt to distinguish, on irrelevant grounds, nwusrcases that SCEA cited in which the co
ordered production of a hardidk. Class Reps’ Opp. to Mot to Compel (Docket # 131), 7:8
8:15. SCEA only cited these decision to esniClass Counsel’s assertion, during meet and
confer, on the lack of authoritggarding an order compelgjrpproduction of hard drivesSee
SCEA'’s Motion to Compel (Docket #116), 224 fn. 70. Obviously, because the Class
Representative no longer dispute tlsisuie, they have conceded this point.
?2SeeSCEA’s Opp. to Motion for Protective Order (Docket #125), 4:17-5:6.
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B. Class Representatives’ Privacy Objections Lack Support

Nowhere in their numerous briefs dea€$ Representatives explain why or how
inspection and production of their PS3s “isimpermissible invasin of [their] privacy....*
Nor do they provide any evidenceo(declarations) to support thapeculative assertions that,
“Plaintiffs, other than Mr. Stovell, used the QOtl@S function as a personal computer, and there
may be personal and confidential material stored thef&ar’that “[ijndividualsmay maintain
multiple private information on personal computers, including correspondence with friends and
family members, confidentidusiness information, photaaphs, journals, and so off.”They
also provide no explanation for how, as they staeyvery “games, videos, and other media” that
they “used with their PS3s,” including “whatrgas [they] played” and “how often they played
games,” is “private information”; how compellipgoduction of this information would result ir
an “unnecessary and impermissible violatiothe&dir privacy;” or what harm, if any, would
result?® Nor do they explain why the significamtotections afforded by SCEA’s proposed
protective order are insufficient, or why this infaation is so sensitive that it must be treated
differently than SCEA’s tradeesrets that they demand it produce.

II. THE COURT SHOULD ORDER THE CLASS REPRESENTATIVES TO
PRODUCE THEIR ONLINE PSEUDONYMS

The Internet sparked a histoad revolution in the exchangd information, but also made
it possible for individuals to anonymously engagenlawful and other iproper acts in a virtual
world. One pertinent example is ongoing In&trcommunications regarding hacking the BS3
SCEA requested that the Class Representativekipe the aliases they have used on the Intgrnet
which may lead to the discovery of evidencarrgg on their adequacy, including if they have

commented on this litigation or engalge soliciting or assisting hackirf§. But Class

23 > Class Reps’ Opp. to Motion to ComjgBlocket # 131), 3:3-4 and 9:24-12:9.

24 Class Reps’ Opp. to Motion to Compel (Bet# 131), 11:25-26 (emphasis added) (citing
Consolldated Complaint, at 4-8).

Class Reps’ Opp. to Motion to Compel (Ret# 131), 11:27-12:2 (emphasis added).

%6 Class Reps’ Opp. to Motion to Comg§Blocket # 131), 13, 17:20-18:4.
27 Ott Decl. ISO Opp. to Motion to Compel and tidm for Protective Order (Docket #130), { 7
ExF‘ﬂ9ExH‘ﬂlOExI‘ﬂllExJ

8 SCEA’s Motion to Compel (Docket #116), 22:3-23:8.
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Representatives’ refusal, based now on “mywand “freedom of speech” grounds, lacks any
compelling suppor®®

The only case they cit®oe v. 2TheMart.com Inds inapposite as relates only to the
evaluation of a civil subpoa seeking the identities ahonymous Internet usefs.It has nothing
to do with the disclosure of information thatiMead to discovery of a class representative’s
online activities. Those activities would ottwse be publicly accessible, but for the Class
Representatives’ use of pseudonyms. Ofs®uClass Representatives’ online activities and
aliases would receive ampleopection under the stipulatedopective order SCEA proposed.
Class Representatives provide no explanation wisywbuld not be sufficient. Furthermore, th
First Amendment concerns related to compgliisclosure of the ahtities of anonymous
Internet users iDoe v. 2TheMart.com, In¢s vastly different fronClass Representatives’
concern. With the disclosure limitations afforded by SCEA’s proposed protective order, C
Representatives’ only true connarould be that SCEA and tiourt will learn whether they
have been involved in nefarious Internet activities.
IV.  DOCUMENTS REGARDING THE FALSE WEBSITE POSTING

A. The Court Should Strike Class Reresentatives’ Addendum Brief

Despite the voluminous briefing to dat@ass Representatives filed a four-page
addendum brief in addition to their twenty-figage opposition to SCEA’s Motion to Compel.
This addendum brief solely relates toE5Cs Request for Production Number 28, seeking
documents related to a false postimgMr. Ventura’s counsel’s website.As a transparent
attempt to avoid the District’s twenty-five page limit on opposition briefs, the Court should
this addendum brief in its entiretysee Aircraft Tech. ib. v. Avantext, Inc2009 WL 3833573,
*1 (N.D. Cal. Nov. 16, 2009) (“In an attemptdocumvent page limits imposed by the Local
Rules, [defendant] filed four Summary Judgmations, which collectively total fifty-nine

pages in length.... Becausadtdefendant’s] briefs violatLocal Rules and undermine the

29 - Class Reps’ Opp. to Motion to @pel (Docket # 131), 23:21-24:9.

140 F. Supp. 2d 1088, 1095 (W.D. Wash. 2001).

31 Class Reps’ Addendum Opp. to Mm to Compel (Docket # 1333pe als’SCEA'’s Motion to
Compel (Docket #116), 23:9-24:20.
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Court’s administration of justice, the Courtréy strikes [the defelant’'s] Summary Judgment
Motions from the record on the ground that tire filed in violation of the Local Rules.”)
(citing Swanson v. U.S. Forest Se®7 F.3d 339, 345 (9th Cir. 1996jo{ding that dstrict court
has discretion to disregard briefted in circumvention of page limitsjf. SCEA’s substantive
response to Class Representativesieandum brief is submitted herewith.

V. CLASS REPRESENTATIVES' RETAINER AGREEMENTS ARE RELEVANT TO
ADEQUACY AND ARE NOT PRIVILEGED

Courts routinely order production of retairsgreements as probative of the class
representative’s relationshiptiv class counsel and potentianflicts with absent class
members® Class Representatives cite a smattesingases from other jurisdictions, most of
which are based on an incorr@cesumption referenced indécta statement by a Maryland
district court inMitchell-Tracey v. United General Title Insurance Qbat retainer agreements
are only relevant to whether thédation is adequately funded. @il is no indication that this
court considered the olmwus issue that the retaineragment defines the scope of the
relationship between the claspresentative and class coun¥elTheln re Google AdWords
Litigation court’s ruling is also distinguishabledause it was based largely on the defendant
failure to ask about the terms of thé&t®nship during the plaintiffs’ deposition. Finally, Class
Representatives’ offer that SCEA simply ask tharout the content of ¢lir retainer agreements

I

32 See also Lamon v. Director, Calif. Dept. of Correctjid@09 WL 1911699, *8 (E.D. Cal. Jul
1, 2009) (failure to comply with the page redtan may result in sanctienincluding restricted
access to court and dismissal of the s#itlight v. Evans2008 WL 5225863, *9 (N.D. Cal. De
12 2008) (briefs that exceed the page limit be returned without being filed).

¥ See, e.g., Epstein v. American Reserve Ct885 WL 2598, *3 (N.D. lll. Sept. 18, 1985)
(citing Klein v. Henry S. Miller Residential Servs., Ir&82 F.R.D. 6, 8-9 (N.D. Tex. 1978);
Armour v. Network Ass’n., Incl71 F. Supp. 2d 1044, 1048-49 & 1055-56 (N.D. Cal. 2001);
re Quinus Sec. Litig148 F. Supp. 2d 967, 972 (N.D. Cal. 20@ryant v. Mattel, Ing.2007 WL
5430887, **1-2 (C.D. Cal. June 20, 200i)n v. Citizens Sav. & Loan Assp430 F. Supp. 802
813 (D.C. Cal. 1976) (relying dADQ, Inc. of Miami v. Nissan Motor Corp. in U.S.81 F.R.D.
372 (S.D. Fla. 1973)).
3 Mitchell-Tracey v. United General Title Ins. C2006 WL 149105, **1-2 (D. Md. Jan. 9,
2006);Stanich v. Travelers Indem. C@59 F.R.D. 294, 322 (N.D. Ohio 2009) (relying on
Mitchell-Tracey; Baker v. Masco Builder Cabinet Group, In2010 WL 3862567, **3-4 (D.
S.D. Sept. 27, 2010) (relying dwitchell-Tracey; In re Google AdWords Litig2010 WL
4942516 *3 (N D. Cal. Nov. 12, 2010) (relying btitchell-Tracey.

%2010 WL 4942516, *5.

-O-

WEST\223058902.2 DEF.’S REPLY ISO MOTION TO COMPEL
CASE NO. 3:10-CV-01811 RS (EMC

‘Q

\7

~—



© 00 N o o b~ w N P

N ORNN RN NN NN R B PR R R R R R
N~ o 00 N W N kP O © © N o o0 M W N R O

28

DLA PIPER LLP (USs)

in deposition begs the question of whether ti@rmation is discoverabland instead opens the

door to hearsay objections regarding ttontents of a written contract.

V1. THE COURT SHOULD ORDER THE CL ASS REPRESENTATIVE TO APPEAR
FOR THEIR DEPOSITIONS

While the parties dispute Class Representatiefeatacterization of thevents that led to
this discovery dispute, ther®no dispute that a court may only reopen a deposition under

particular circumstancé8. Whether such circumstances aresant cannot be resolved until af

the depositions have commencédClass Representatives’ refusal to appear simply because

SCEA may have a justificationt&x to reopen their g@sition improperly allows them to contrg
the timing SCEA’s discovery. No further depasitiwill be necessary if the relevant responsi
documents and evidence are prodligew — it is only Class Repregatives’ failure to comply
with discovery obligations thaioses the potential they maykao appear more than oriteAs
part of its order compelling discovery, the Calrould therefore orderdhClass Representative

to appear promptly for their depositions.

VII.  AS ARESULT OF SCEA’S MOTION, CLASS REPRESENTATIVES HAVE NOW
REVERSED THEIR POSITION REGARDING SCEA’'S DOCUMENT REQUESTS

A. The Court Should Order The Class Representatives To Provide An
Unconditional Confirmation Of Their Production

Class Representatives reverseelr position with regard ta substantial number of
SCEA'’s document demands only days beforeagain weeks after SCEA filed its Motion to
Compel. SeeSections VII(B)-(D),infra. But Class Representatives have caveated their
production to documents in their “custody or contfbtather than all documents in their
“possession, custody and contrdh& phrase they use repeatedlyheir own discovery motions

to describe the scope 8£EA’s discovery obligatioff Indeed, their repsentation that they

36 SeeSCEA’s Opp. Motion to Compel (Dockel25), 13:18-14:6; Class Reps’ Opp. to Motiof
to Compel (Docket # 131), 25:6-7.

SCEA s Opp. Motion to Congd (Docket #125), 14:7-15:8.

81d.

3 See, e.gClass Reps’ Opp. to Motion to ComggBlocket # 131), i:22, 15:6, 15:28-16:1, 16:6
16 10, and 16:16-17.
“0See, e.gClass Reps’ Motion to Compel (Dodkil12), 1:22-24, 2:10, 2:18-19, and 3:11.
-10-
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have “searched their personal computers fod, @oduced, all documents responsive to reque
other than those to which [they] objected” presdo assurance as they have objected af all
SCEA's request$" Their position that they need nmoduce documents collected by their

counsel on their behalf, as set forth in theirtidio for Protective Order and illustrated by their
filing of an addendum brief ostensibly by Mr. Mara’s counsel (Docket #133), is also contrar
to their discovery obligation agell as the representation thagéyhhave produced all documents
in their “control.”? The Court’s ruling should include ander requiring Class Representative

unconditionally confirm their producticf.

B. SCEA Has No Ability To Confirm Or Refute Class Representatives’ Asserte
Production Because They Have Not lentified Documents Responsive to
SCEA’s Requests

Shortly before and aft&CEA filed its Motion to Cmpel, Class Representatives
produced a handful of documents, and only nawtheir opposition brief — inform SCEA that
within those productions are documents responsive to its Requests for Production Numbe
5, 8 and 26* They provide no explanation as to why they refusedddumre these documents

until after SCEA was required to file a motiondmmpel. In addition, SCEA has no ability to

ascertain which documents withimese productions are responsivany of its specific requests

because Class Representatives have fail&al¢g@anize and label them to correspond to the

categories in the request[sis required by Rule 3%. In the beginning of December 2010,

41 ,, Class Reps’ Opp. to Motion @ompel (Docket # 131), 14:14-16.

“2 Class Reps’ Motion for Protective Order (Ret#111), 22:4-23:7; SCEA’s Opp. to Motion {
Protectlve Order (Docket #125), 20:14-21:4.

43 See McColm v. San Francisco Housing Authp@607 WL 218920, *3 (N.D. Cal. Jan. 29,
2007) (“Finally, with respect to every documemjuest, Plaintiff claims that she has ‘conductg
a diligent search of documents to whicle $tas current access, custody, and control,” and
‘believes’ she is not in possession of documergparsive to these requestgcept for those tha
are ‘equally available to Defendanihis response is inadedeaPlaintiff must produce copies
of all documents responsive to any of these requests. The response is flawed for another
Plaintiff appears to limit her search to documeata/hich she has ‘current access’ and believe
she is not ‘currently in possessiaf responsive documents. It may be that after a diligent se
Plaintiff determines that she has no docum#rdsare responsive to any of the Document
Requests. If that is the cashe should state so clearlydawithout equivocation. However,
Plaintiff should understand thatghe states in response to acDment Request that she has ng
such documents, she may later be precluded iintnmducing into evidencany documents in he
Eossessmn that are responsive to these reqoestsere not produced to A-1 Security.”).

Class Reps’ Opp. to Motion to ComgBlocket # 131), 16:18-17:3 and 23:5-20.

> Fed. R. Civ. P. 34(b)(2)(E)(i) (“Unless otherwigulated or ordered by the court, these
procedures apply to producing documents ortedaccally stored inforration...(i) A party must
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SCEA inquired if the Class Representativesildgrovide an index pursuant to Rule 34, and

offered as a compromise to Rule 34 thatplarties each produce an index describing the

categories of documents produced by bates nuffib&fter failing to respond to this request far

over a month, on the eve of this filing, Class Regmétives finally agreed to this compromise
offering to produce an index only aftine deadline for this reply briéf. Pursuant to this Court’
Standing Order, they also asserted that “all matewe agreed to produce that were locatable
after diligent searches of alldations at which such materiasght plausibly exist have been
produced.*® Of course, this is belied by the fact tHattheir opposition, they refuse to search
documents in obvious locations where documents may be found, state only that they have
produced documents in their “custody and cdyitemd inconsistently state that they have
produced responsive documents and argue tagtrtbed not produce documents in response

the request that demands production of those documents.

C. Class Representatives’ Position Regarding Their Production Of The
Documents They Relied On Is Inconsistent

Class Representatives now claim that thaye produced all documents in their “custo
and control” responsive to the request seelimguments on which they relied in purchasing a
PS3,i.e, SCEA’s Request for Production No. ‘P4But to the contrary, they have refused to
search for electronic documents, includiregris they previously found on the Intertfesay they
will produce “additional responsive documentslaesy are discovered,” and disclaim their
obligation to do more, supposedly because resiperdocuments “will likely come from SCEA
itself.”* In other words, Class Representatives taedt counsel) apparently intend to review

the documents SCEA produces to determine lvdacuments they themselves claim to have

produce documents as they are kept in the usual course of busimess arganize and label
them to correspond to the categoriesin therequest....”) (emphasis added).

“® Declaration of Carter Ott ISO SCEA's Rep§O Motion to Compel (“Ott Reply Decl.”), 1 2,
Ex. A (12/9/10 email; 12/21/10 email; 12/23/10 email).
47 25 1d. (1/25/11 email).

8 d.
9 Class Reps’ Opp. to Motion to Compel (Dockel31), 15:25-16:1; SCE&Motion to Compel
gDocket #116), 14:17-15:10.

Class Reps’ Opp. to Motion to Compel (Docket # 131), 16:5-17.

®1 Class Reps’ Opp. to Motion to Compel (Docket # 131), 16:2-5.
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relied upon in purchasing their PS3s. Tlou@ should enter an order requiring Class
Representatives to either produesponsive documents now or be precluded from using the
the future. See McColm2007 WL 218920, at *Fupra

Gary Price Studios, Inc. Randolph Rose Collection, Ingrovides no support for Class
Representatives’ arguments that they neegratuce the documents they reference in their

Amended Initial Disclosures. €tlusive sanctions we not entered there because no injury

m in

occurred as a result of the failure to producethedccourt explicitly declined to reach the issue of

whether documents accessible from the Internet are in a party’s possession, custody, 6f c

D. Class Representatives’ Recent Produain Confirms The Appropriateness Of
SCEA's Discovery Requests

After refusing to produce any documestgporting thirteen paragraphs of the
Consolidated Complaint Class Representatives have regdrsourse and now say they have
produced all documents in their “custody or control” responsive to these réfuests
notwithstanding that the requests are “premattite?toduction of documents referenced in a
pleading, as well as in initial stlosures, made more than aigionths into litigation could
hardly be described as “premature” angittidlisclosure obligation is unambiguous.

Furthermore, the basis for their argumémat these are “contention document request
and should therefore be treated like contentiorriog@tories, lacks any factual or legal basis.

First, these requests are by theature different. Responsesitberrogatories are typically

drafted by counsel, based on fa¢tarad legal matters determingdough discovery. By contras

the requests seek production of daents, if any exist, on which the Class Representatives |
their conclusions that they have been wrahgkn addition, unlike responses to contention
interrogatories, the documents on which the CRegsresentatives have based their allegation

and their decision to sue SCEA are critimatheir depositiocross-examination.

22005 WL 1924733 (S.D.N.Y. Aug. 9, 2005).
33 .. SCEA's Motion to Compe(Docket #116), 19:11-21:8.

** Class Reps'’ Opp. to Motion to Compel (Docket # 131), 19:21-22 (“Plaintiffs have produd
such documents in thretustody and control.”see als&SCEA’s Motion to Compel (Docket
#116), 21:9-14.

> Class Reps’ Opp. to Motion @©ompel (Docket # 131), 18:17-20:4.
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Courts regularly approve requests seekimggproduction of documents and evidence
supporting specific assertionsthre plaintiff's complaint.See, e.g., Beckner v. El Cajon Police
Dept, 2008 WL 2033708 (S.D. Cal. May 9, 2008) (@nidg plaintiff to produce documents
responsive to requests for “all documents sujopphis contention that [d]efendants ‘denied
[him] proper medical care with tleerate indifference,’ that Jdfendants ‘denied [him] health

care,” and which ‘support [his] claim for economic damage3:"{f the numerous cases Clas

"2

Representatives cite, only two reddo document requests, andhose instances the courts did
not distinguish treatment of integatories and document deman@svioreover, both cases are
guestionable authority from distant courts that weyesubjected to appate scrutiny. In fact,
one refers to these requests as something thadbnt had “invent[ed],” and assumed that the
»58

defendant was demanding the ptdf's “trial exhibit list.

VIll.  CONCLUSION

Based on the foregoing, as well as the argunmsitéorth in its opening brief, defendant

Sony Computer Entertainment America LLC respdigtiequests that th€ourt enter an order

compelling the Class Representatives to produce the documents and things requested and appe

for deposition.

Dated: January 26, 2011
DLA PIPER LLP (US)

By: /s/ Luanne Sacks
LUANNE SACKS
Attorneys for Defendant
SONY COMPUTER ENTERTAINMENT
AMERICA LLC

*® See also Plumbers & Pipefitters Local 572 Pension Fund v. Cisco Sys2086.WL
1459555, at *6 (N.D. Cal. June 21, 2005) (“Thisraothing unusual about a discovery request
asking Plaintiffs to produce adentify documents relating to supporting allegations made in
their FAC. Moreover, this isot a situation where Plaintiffs are requested to produce a
compilation of documents, but only documentsnezieed in their FAC. Therefore, Defendants
are entitled to know the€tual basis of Plaintiffs’ claina order to prepare for trial.”Peterson
v. California Depart. of Corrections and Rehab006 WL 2522410, at *2 (E.D. Cal. Aug. 30,
2006) Woods v. Kraft Foods, Inc2006 WL 2724096, *7 (E.D. Cal. Sept. 22, 2006).

" Seeln re Bulk Popcorn Antitrust Litig1990 WL 123750 (D. Minn. June 19, 199Bjnilla v.
Trebol Motors Corp.1997 WL 178844 (D.P.R. Mar. 27, 1997).

*8 Bonilla, 1997 WL 178844 at **65-6&upra
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