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NATURE AND STAGE OF THE PROCEEDINGS

On October 7, 2009, Plaintiff¢viekiki Co., Ltd. and Mekiki Creates Co., Ltd.
(collectively, “Mekiki”) sued Defendant Faleok, Inc. (“Facebook”) for infringement of two
patents. On December 28, 2009, Facebook filedrnsver and counterclaims against Mekiki
seeking declarations of non-infgement and patent invalidity.

On February 12, 2010, Mekiki asked tohedule the irial conference of counsel
required by Federal Rule of Civil 8edure 26(f). Facebook refused.

On February 26, 2010, Mekiki rertged its request to scheduthe parties’ Rule 26(f)
conference and sent Mekiki var@ualiscovery requests in an etf@o move the case forward.
Facebook did not respond.

On April 7, 2010—six months after the casas filed and one day after the Court
scheduled the initial case managememference for May 17, 2010—Facebook sent a letter
warning of its intent to move to transfer theseao the Northern Distt of California unless
Mekiki agreed to stipulate to transfer withiwenty-four hours. Mekiki responded that same
day, asking Facebook to explain theisdor its transfer argument.

On April 9, 2010, in apparent response to Mekiki’'s request for information, Facebook
filed its pending transfer motion.

SUMMARY OF ARGUMENT

1. Facebook has failed to carry its burdershow that transfer is warranted. The
sum total of Facebook’s “evidence” are unsupgubrassertions of a Facebook paralegal and
Facebook’s outside counsel claiming Facebook’s lackonnection to Delaware, unidentified
“sources of proof,” unnamed “material witnesSeand undisclosed “potentially invalidating
prior art.” These declaratiorsse neither admissible nor competent evidence as they contain no
foundation for any of these assertions. Morepeven with thesaleclarations, Facebook’s
failure to identify any specific withesses who webble inconvenienced oanavailable for trial in
Delaware, or any specific documents that wouldubavailable for trial in Delaware, is fatal to

its motion.



2. Moreover, despite Facebook’s protestatibmghe contrary, it is settled Third
Circuit law that a plaintiff's boice of forum is the paramouwbnsideration in the Court’s
analysis of a transfer motionnder 28 U.S.C. Section 1404(aMekiki's choice to sue in
Delaware—Facebook’s state of incorporation—shawldbe disturbed on the gossamer-thin and
legally insufficient showing presented here.

3. Facebook’s argument that this Court sbadisregard Mekiki’'schoice of forum
because Mekiki is a foreign plaiff contradicts Third Circuit precedénlt is well-settled that a
foreign plaintiff's choice of forum is entitled to theame substantial deference afforded a
plaintiff suing in its home forum whenever legitimate reason exists supporting plaintiff's
chosen forum. On this basis, Facebook’s ipoaation in Delaware isufficient to justify
Mekiki’'s choice. Add to that Facebook’s egocation about its contacts with Delaware, its
supplying of accused Facebook services to hundretifmo$sands of Delaware customers, and its
other ongoing Delaware patent infyement litigation, and it is ear that genum reasons exist
for Mekiki to have filed this case in DelawaréJnder Third Circuit lawMekiki’'s choice of
Delaware for this litigatin should not be disturbed.

4. Facebook has similarly failed to shawat other private and public factors
outweigh Mekiki’'s choice of forum and “stngly favor” transfer. Facebook has provided
essentially no admissible evidence bearing on these factors, and what little evidence is before the
Court (including a complete absence of any shgvef possible unavailability of withesses and
documentary evidence at trial, and Facebook’s valyrdecision to avail itsebf the benefits of
Delaware incorporation) demonstrates that nearly all of these factors universally weigh against
transfer.

5. Finally, Facebook cannot align itself with the facts present€natiQ Limited
v. Oclaro, Inc, Civil Action No. 09-372, 2009 WL 5173705 (Del. Dec. 18, 2009). Unlike the
QinetiQ defendant, Facebook has offered no evidence regeadailability ofwitnesses at trial,
nor can it argue that its camate size and reach resembleat tbf the small defendant in

QinetiQ whose actions were confinéargely to the Northern District of California. On the



contrary, as an enormous worldwide companth offices throughout the United States and
abroad, Facebook supplies its infringing produentsl services to hundreds of thousands of
Delaware users and over 400 million users worléwi®Given Facebook’s inadequate evidentiary
showing and indisputably different circumstan, there is simply nbasis for comparison
between the present case and@eetiQdecision.

STATEMENT OF FACTS

Facebook’s State of Incorporatiamd Delaware Registered Agent

On July 29, 2004, Facebook inporated in Delawark. Facebook has remained a
Delaware corporation since thahe. Additionally, Facebook’s gestered agent for purposes of
service of process within Delaware is: @aration Service Company; 2711 Centreville Road,
Suite 400; Wilmington, DE 19803.

Facebook’s Other Litjation in Delaware

Facebook has been a defendant in two otheentéy filed District of Delaware patent
infringement actions: (1)eader Technologies, Inc. v. Facebook, ,Ii@vil Action No. 08-862,
filed November 19, 2008 (D. Del.)l(¢aderAction”)® and (2)WhoGlue, Inc. v. Facebook, Inc.
Civil Action No. 09-705, filedSeptember 21, 2009 (D. Del. MW¢hoGlueAction”).*

According to the docket, Faoeok is activelylitigating the Leader Action and never
moved to transfer venue at any point durihg seventeen months that the case has been
pending. Facebook continues to be engage@xiensive discovery and motion practice,

including no fewer than: (1) sepa of four sets of requests fproduction, two sets of requests

! SeeDeclaration of Eric J. Bakewell (“Bakewell Decl.”), filed con@nmtly herewith, at

Ex. 1 (Del. Dep't of State, Div. of Corps. Website Report regarding Facebook, Inc.).

2 Sedd.

3 See generallBakewell Decl., at Ex. 2eaderAction Docket).

4 See generallBakewell Decl., at Ex. 3/hoGlueAction Docket).



for admission, and six sets of interrogatori¢®) filing of two motions to compei;(3) service of
five third-party subpoenas issued from distrioutside of Delawar@ncluding two subpoenas
from the United States District Courtrfthe Northern Distdt of California)’ (4) attendance at
five in-person conferences or hearings in DelaWaaad (5) participation in nine telephonic
conferences or hearingsAdditionally, Facebook has the samelaware and California counsel
in the present action as it has in tleaderAction '

The patent infringement claims against Facebook imtheGlueAction were dismissed
without prejudice on March 2, 20} after the case had beemgmg for over five months,
without any motion to transfer from FacebddkThe plaintiff was a Maryland corporatidn.
Before dismissal, Facebook filed an answer asgkrted counterclaims for non-infringement and
invalidity.®®> As with the Leader Action, the Delaware and @farnia counsel representing

Facebook in th&VhoGlueAction also representsaBebook in the present actith.

> SeeBakewell Decl., at Ex. 2 (Leader Aati Docket, at D.I. 17, 29, 81, 116, 117, 135,
136).

®  Seeid(Leader Action Docket, at D.I. 38, 54)

" See id (Leader Action Docket, at D.I. 64 (N.Cal. Subpoena to Autonomy, Inc.; N.D.
Cal. Subpoena to Interwoven, Inc.), 89 (bn@. Subpoena to Xerox Corp.), 199 (Subpoena to
David Desser), 240 (S.D.N.Y. SubpododN.W. Patent Funding Corp.))

8 See id (Leader Action Docket, at Mar. 2009 Minute Entry; Mar. 31, 2009 Minute
Entry; May 28, 2009 Minute Entry; Jan. 20, 20Mhwute Entry; Mar. 12, 2010 Minute Entry).

® See id (Leader Action Docket, at Juli4, 2009 Minute Entry; Aug. 20, 2009 Minute
Entry; Sept. 4, 2009 Minute EgtrOct. 23, 2009 Minute EntryNov. 13, 2009 Minute Entry;
Nov. 30, 2009 Minute Entry; Dec. 23, 2009 Minute Entry; Feb. 16, 2010 Migotry; Apr. 9,
2010 Minute Entry)

19" See id (Leader Action Docket, at 1-2)
1 See generallBakewell Decl., at Ex. 3WhoGlueAction Docket).

12" SeeBakewell Decl., at Ex. A¢hoGlueComplaint for Patent Infringement, filed Sept. 21,
2009, at 1 2).

13 SeeBakewell Decl., at Ex. 3WhoGlueAction Docket, at D.l. 8).
14 See id (WhoGlueAction Docket, at 1-2).



Facebook’s Contacts With Delaware

Recent statistics show that there are ropdttl0,000 users of Facebook’s services and
products in Delawar€. Among the more prominent Delare customers to whom Facebook
supplies its infringing products and seeécare: (1) the State of Delawafe(2) Delaware
Governor Jack Markefi® (3) the Delaware Tourism Offic&;(4) the Delaware National Gualtd:
(4) the Delaware Public Archivé;(5) the Department of Elections for New Castle Codghty;
(6) the University of Delawar&;and (7) numerous other governmaneducational, and private
entities located in Delawaf&.

Facebook’s Presence Outside of Nerthern District of California

In addition to its Palo Adi, California office, Facebook hasght other offices in the
United States and ten offices outside of the Whi¢ates. The other United States offices are
located in: (1) Atlata, Georgia; (2) AustinTexas; (3) Chicago, IHiois; (4) Dallas, Texas;
(5) Detroit, Michigan; (6) Los Angeles, (arnia; (7) New York, New York; and (8)

1> See generallyBakewell Decl.,, at Ex. 5 (‘“&cebook in Delaware,” published by
Facebakers.com).

16 seeBakewell Decl., at Ex. 6 (Officigbtate of Delaware Facebook Page).

17 SeeBakewell Decl., at Ex. 7 (Delaware Gamer Jack Markell's Facebook page).

18 SeeBakewell Decl., at Ex. 8 (DelawaiTourism Office’s Facebook page).
19 SeeBakewell Decl., at Ex. 9 (DelanaNational Guard’s Facebook page).
SeeBakewell Decl., at Ex. 10 (DelawaRaiblic Archives’ Facebook page).

SeeBakewell Decl.,, at Ex. 11 (Department &lections for New Castle County’s
Facebook page).

20

21

22 SeeBakewell Decl., at Ex. 12 (Universitf Delaware’s Facebook page).

23 See, e.gBakewell Decl., at Exs. 13 (DelawaBéfice of Minority and Women Business
Enterprise’s Facebook page), 1®fficial Delaware NationalEstuarine Research Reserve
Facebook page), 15 (Delaware Blue Hens’ Baok& page), 16 (John Dickinson Plantation’s
Facebook page), 17 (Johnson Victrola Museum’s Facebook page), 18 (New Castle Court House
Museum’s Facebook page), 19 (Old State Housatebook page), 20 (Zwaanendael Museum’s
Facebook page).



Washington, District of Columbi&. The foreign offices are ¢mted in: (1) Mblin, Ireland;
(2) Hamburg, Germany; (3) Milan, Italy4) London, United Kingdom; (5) Madrid, Spain;
(6) Paris, France; (7) Stockholm, Sweden) @&ydney, Australia;(9) Tokyo, Japan; and
(10) Toronto, Canada.

According to Facebook, it has over 400 milliorinae users worldwide. Approximately
70% of Facebook’s users are outside the United Statéslditionally, “[t]here are more than
200 mobile operators in 60 countries wiak to deploy and promote Facebook mobile
products.?”

Facebook’s Conduct in This Litigation

On February 12, 2010, after Facebook had semgeanswer and counterclaims, Mekiki
suggested that the parties schedule the initialetence of counsel required by Federal Rule of
Civil Procedure 26(ff® In its February 162010 letter, Facebook frtssed to schedule the
conference and stated that iefarred to wait for the Court to set a date for the initial case
management conferente.

On February 26, 2010, Mekiki rertged its request to scheduthe parties’ Rule 26(f)
conferencé® Additionally, Mekiki provided its first seif requests for production, its first set of

interrogatories, and a stipulated protective order in an attempt to further the parties’ discussions

24 SeeBakewell Decl., at Ex. 21 (Facebook’s Careers page).

% Seeid.
%6 SeeBakewell Decl., at Ex. 22 @eebook’s Statistics page).
T Sedd.

8 SeeBakewell Decl., at Ex. 23 (Feb. 12, 2010ttee from Joseph Paunovich to Heidi
Keefe).

29 SeeBakewell Decl., at Ex. 24 (Feb. 16, 2010 Letter from Heidi Keefe to Joseph
Paunovich).

30 seeBakewell Decl., at Ex. 25 (Feb. 26, 2010ttee from Joseph Paunovich to Heidi
Keefe).



prior to the official Rule 26(f) conferenéé.Facebook did not respond ttis request, and made
no attempts to contact Mekito discuss this case.

On April 6, 2010, this Court set an initial statenference for this case. The next day,
Facebook sent a lettdemanding for the first time that Mékiagree within 24 hours to stipulate
to transfer this case to the Northern District of CalifofAiaMekiki sent a reponsive letter on
April 7, 2010, refusing to stipulate to transfand requesting further discussions regarding
Facebook support for itsansfer request Instead of engaging in any substantive discussion of
the facts or law supporting transféacebook sent a letter on A@il 2010 reiterating its transfer
request and threatening to move to transfernilve day unless Mekiki aged to the transfer
request?

On April 9, 2010, Facebook filed its motion to transfer. In response, Mekiki sent
Facebook requests for admissions, requestspfoduction, interrogatories, and deposition
notices on April 13, 2010 focused on the alleggrts and conclusions set forth in Facebook’s

motion to transfer and supporting papers, att@r facts pertinerio a transfer motiof. During

31 SeeBakewell Decl., at Exs. 26 (Mekiki's it Set of Requests for Production of
Documents and Things to Facebook, Inc., dated Feb. 26, 2010), 27 (Mekiki's First Set of
Interrogatories to Facebook, Inc., dated Feb.2P@0), 28 (Mekiki’s draft Stipulated Protective
Order, provided to Facebook on Feb. 26, 2010).

32 sSeeBakewell Decl., at Ex. 29 (Apr. 7, 2010 tter from Reuben Chen to Joseph
Paunovich).

33 SeeBakewell Decl., at Ex. 30 (Apr. 7, 2010 tter from Joseph Paunovich to Reuben
Chen).

3 SeeBakewell Decl., at Ex. 31 (Apr. 8, 2010 tter from Reuben Chen to Joseph
Paunovich).

% SeeBakewell Decl., at Exs. 32 (Apr. 13, 201@tter from Eric Bakewell to Reuben
Chen), 33 (Mekiki's Second Set of Requefis Production of Documents and Things to
Facebook, Inc., dated Apr. 13, 2010), 34 (Mekikfsst Set of Specialnterrogatories to
Facebook, Inc., dated Apr. 13, 2010), 35 (MekikFirst Set of Requests for Admission to
Facebook, Inc., dated Apr. 13, 2010), 36 (Mekikistice of Deposition of Michelle Cunanan,
dated Apr. 13, 2010), 37 (Meki& Notice of Deposition of Rében Chen, dated Apr. 13, 2010),
38 (Mekiki's Notice of Deposition oFacebook, Inc., dated Apr. 13, 2010).



the subsequent meet and confer on April 16, 2B46ebook stated it did not believe that Mekiki
was entitled to any discovery, and so would patvide the requested discovery, or make
witnesses available for depositith. In lieu of discovery rgmnses or depositions, Facebook
offered to provide a very limited amount of information on some unspecified’datee parties
exchanged letters regarding transfer-relatesdaliery on April 16 and 18, but Facebook refused
to provide any discovery responses or documemless Mekiki agreed to a series of
unacceptable conditions including staying the efitigation during the pendaey of the transfer
motion3®

In light of Facebook’s refusal to accommodatey of Mekiki's discovery requests, and
because neither the facts nor law support tgrgnFacebook’s Motion to Transfer, Mekiki
decided not to pursuestiransfer-related disgery at this timé?

Facebook’s Failure To Identify ArActual Witnesses or Evidence

With its motion, Facebook submitted unsugpdr conclusory deatations from a
Facebook in-house paralegal, Michelle Cunanad,feom its outside cowel, Reuben Chen.

Ms. Cunanan’s declaration asserted tha}:“Mll of Facebook’s sources of proof and
known witnesses relevant to thastion are located in the Nbern District of California* and
(2) “Other than being incorporated in Delawafacebook has no connectito the District of

Delaware, and is aware of no witnessesuduents or other evidence located théfe.”

3¢ sSeeBakewell Decl., at 7 2-3.
37 Sedd. at 1 3.

3 SeeBakewell Decl., at Exs. 39 (Apr. 16, 201@tter from Eric Bakewell to Reuben
Chen), 40 (Apr. 16, 2010 Letter from Adam Pivova Mekiki's Counsel), 41 (Apr. 18, 2010
Letter from Adam Pivovar to Mekiki’'s Counsel).

3 SeeBakewell Decl., at Ex. 42 (Apr. 19, 20lGetter from Eric Bakewell to Adam
Pivovar).

0" Declaration of Michelle Gnanan, (“Cunanan Decl.”), filewith Facebook’s Motion to
Transfer, at { 3.

41 Cunanan Decl,, at 4.



Mr. Chen’s declaration claimed that nimedividuals and five companies located in
various California cities “have been identified as authors, inventors, owners, or custodians of
potentially invalidating prior art™ Mr. Chen’s declaration is siie as to the details of any of
this prior art. When asked about this liktring the parties’ April 16, 2010 meet and confer
regarding transfer-reladediscovery, Facebook conceded th@dt) Mr. Chen'’s list did not include
all of the individualsand companies Facebook had identifiedaghors, inventors, owners, or
custodians of potentially invalidating prior aréind (2) one or more of the omitted individuals
and companies are located outside of Califothi@uring that same meet and confer, Facebook
refused to identify any of the unnamed, supplys@dvalidating prior art, or explain why it
believed any prior art invalidateahya of the claims of the patentdaiming that this information
was attorney-client privileged and protected work pro8ict.

Two weeks later, on April 23, 2010, in an apgrd attempt to shore up broadly worded
inaccuracies in her original declaratiofracebook filed a supplemental declaration for
Ms. Cunanarf® In this declaration, Ms. Cunanan repeher assertion that “other than being
incorporated in Delaware, Facebook hasceanection to the District of Delawar&®” The
additions to her declaration aggr designed to further the nmgression that Facebook has no
employees or other business dealings in Delawdor example, Ms. Cunanan reworded her
original sworn statement to dance around théhtof whether Facebook does business, or has
employees or other personnel, in Delawarestaying (with no foundation) that: (1) “Facebook

has no connection to the District of Delawesgkevant to this cas€2) “[Facebook] is not aware

2" Declaration of Reuben Chen (“Chen Decl.”), filed with Faceb®d#bdtion to Transfer,
at 1 8.

43 seeBakewell Decl., at 4.
44 seeBakewell Decl., at | 5.

%> See generallupplemental Declaration of Michelle Cunanan, (“Supp. Cunanan Decl.”),
filed Apr. 23, 2010, at T 4eealso Bakewell Decl., at Ex. 43 (Apr. 23, 2010 Letter from Adam
Pivovar to Eric Bakewell).

%6 Supp. Cunanan Decl., at 1 4.



of any Facebook employesitnesses; and (3) “[Faceblods not aware of] otheFacebook
evidencerelevant to this casiecated there? Additionally, Ms. Cunanan still failed to identify
a single witness or piece of eeitce that Facebook intends to rely in this litigation, or to
explain how any witness or documentsuld be unavailable for trial ithe District ofDelaware.
ARGUMENT
FACEBOOK'S INCOMPLETE AND MISLE ADING FACTUAL SUBMISSIONS

DO NOT SATISFY ITS EVIDENTIAR Y BURDEN TO DEMONSTRATE THAT
TRANSFER ISWARRANTED

Facebook, as the moving party, bears “[tlhe baroeestablishing the need for transfer.”
Jumara v. State Farm Ins. C&5 F.3d 873, 879 (3d Cir. 1995). rGang that burden of proof
requires sufficient, competent evidence demonsgatiat transfer from #hplaintiff's preferred
and proper forum is warranted. It is axiomahat evidentiary showings falling short of this
mark—either because they rely oradequately supported evidenoe,fail to beardirectly on
the relevant transfer factors—are insufficient to carry this burd8eeJoint Stock Soc'y v.
Heublein 936 F. Supp. 177, 187 (D. Del. 1996) (notthgt: (1) a transferequest will be
rejected if a defendant fails to “show . . . thia overall balance strongly favors a transfer” and
(2) a defendant always “must prove that thevemience of the parties and witnesses and the
interest of justice strongly var a transfer”). Despite takingvo bites at the apple, Facebook’s
“evidence” falls woefully shorbf satisfying Facebook’s burdenrfehowing thattransfer is
warranted or needed.

A. Ms. Cunanan’s Insufficient Declaration Submitted With The Motion

Ms. Cunanan’s original declaration amoumds nothing more than a “just trust me”
declaration claiming that Facebook has “no connection” to Delaware other than being
incorporated here (whichgf course, is a key fact in the tedar analysis), that no “relevant”
evidence is located in Delaware, and thatefined “relevant” evidence is located in the

Northern District of California.

47 Supp. Cunanan Decl., at 1 4. (emphasis added).
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As an initial matter, Paragraphs 3 aAdof Ms. Cunanan’s declaration should be
disregarded in their entirety because thereno evidence that Ms. Cunanan has personal
knowledge of the statements made in thesegpaphs. Under Federal Rule of Evidence 602(a),
a witness may not “testify to a matter unlessdence is introduced sufficient to support a
finding that the witness has personal knowledfeghe matter.” Nowhare in Ms. Cunanan’s
declaration does she expiahe factual basis for these conclysassertions or explain the basis
for her purported knowledge of these “facts.”

Even if Ms. Cunanan’s declaration were adnbigsiit omits essential facts relevant to
show transfer is warranted or needed. Sjpatly, Ms. Cunanan fails to: (1) identify any
witnesses by name (much less witnesses Wwaee relevant information); (2) identify any
specific documents (much less relevant documge(@¥ explain how ay Facebook witnesses or
Facebook documents would be unavailable for tridhenDistrict of Delaware; (4) identify any
documents or information she relied on for her conclusory statements; or (5) explain how she, in
her role as a Facebook in-housaralegal, was able to determine what evidence would be
“relevant.” SeeJumarg 55 F.3d at 879 (noting that witness inconvenience and document
unavailability are only concerneadgith unavailability at trial);Stored Value Solutions, Inc. v.
Card Activation TechsCivil Action No. 09-495, 2009 WL 4016158, at *2 (D. Del. Nov. 20,
2009) (holding that failure to establish that wéses were unable or unwilling to testify at trial
in Delaware weighed against transfer findingguity Brands, Inc. v. Cooper Indus., In€.A.

No. 07-444, 2008 WL 2977464, at *2 (Del. July 31, 2008) (obseng that party witnesses are
presumed to be able to testify at tridllice Sys., Inc. v. Witness Sys., Iino. CIV A 06-311,
2006 WL 2946179, at *2 (D. Del. Oct. 12, 2006) (ngtthat employee witnesses are not part of
a transfer analysis). Indeethe notion that Ms. Cunanan caetermine what is “relevant”
evidence when the case is in its preliminaggss, no documents or discovery responses have
been exchanged, no hearings have been heftino motions other @an Facebook’s motion to

transfer have been filed, is facially unsupportable.
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B. Mr. Chen’s Insufficient Declaration Submitted With The Motion

Likewise, Mr. Chen’s conclusp assertion that nine indduals and five entities
purportedly “have been identified as ausomventors, owners or custodians patentially
invalidating prior art” cannot satisfy Facebookiarden to show that transfer is warranted or
needed.

Similar to Ms. Cunanan’s original declamtj Paragraph 8 of Mr. Chen’s declaration
should be disregarded in its entirety becatise declaration contains no foundation and no
evidence showing his personal knowledge fersdtatements made in this paragrafbeFed. R.
Evid. 602(a) (precluding testmny unless there is evidencéosving that the witness has
personal knowledge of facts)ndeed, the competency issue is even more severe for Mr. Chen
than Ms. Cunanan because Facebook has flatly refused on the basis of privilege to provide any of
the information bearing on Mr. Chen’s competencenéike these statements about the prior art,
denying both Mekiki and the Court of any opporturigyprobe or evaluate the factual basis for
these assertions.

Additionally, Mr. Chen’s declaration is meédding because while it suggests that all of
the “potentially” invalidating prioart is located in California, Facebook has recently conceded
that this is not true. Specifically, Facebooknatted during a telephormnversation subsequent
to filing its motion that it efctively “cherry picked” only California residents from its unnamed
prior art, intentionally omitting names of oth&on-California residentsassociated with
Facebook’s purported prior art. i§hlack of candidness with énCourt shouldpy itself, be
sufficient reason to deny its motion.

Moreover, Mr. Chen’s declaration also fails articulate any reasons showing that
transfer is needed or warradte Specifically, with respect tBaragraph 8 of his declaration,
Mr. Chen fails to: (1) name any prior art paalion or system on which Facebook intends to
rely; (2) explain how any prior art relates to @bne invalidates) any claims of the patents-in-
suit; (3) specify the particulaelationship (author, inventor, e&r or custodian) that anyone

named on the list bears to this unnamed prigr(4y explain how any person or documents will
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be unavailable for trial in the Birict of Delaware; (5) identiffhe expected areas of testimony
from any witnesses on which Facebook intemalsrely; or (6) identify any documents or
information he relied on for his conclusoryatg&ments. All of these omissions are highly
relevant to Facebook’s transfer requeSeeJumarg 55 F.3d at 879 (stating that inconvenience
of witnesses and location of eviaenis only relevant to transfanalysis insofar as the witnesses
and documents are unavailable for trial in Delawaf&pred Value Solutions2009 WL
4016158, at *2 (holding that no showing of witnesswvailability for trial in Delaware weighed
against transfer)Alcoa Inc. v. Alcan In¢.Civ. No. 06-451, 2007 WL 1948821, at *4 (D. Del.
July 2, 2007) (denying transfevhen defendants specifically identified twelve potential non-
party witnesses but only offered affidavits frdour of the witnesses stating that they were
unwilling to travel to Delaware for trial).

Despite Mr. Chen’s presumed reliance on unidentified materials and information in
making his prior art representations to the §otacebook refused to provide Mekiki with any
of the materials or informatiomnderlying Mr. Chen’s concluso@ssertions, claiming protection
under the attorney-client and/attorney work product privileg®.

C. Ms. Cunanan’s Insufficient and Misleading Supplemental Declaration

During the parties’ April 13 telephone cenénce, Mekiki advised Facebook that both
declarations submitted with its motion were deficféntin an apparent attempt to “fix” the

shortcomings in its evidence, Ms. Cunanan submitted a supplemental decfration.

48 gSeeBakewell Decl., at | 5.
49 gSeeBakewell Decl., at | 6.

0 Facebook filed Ms. Cunanan’s supplemental declaration one business day before
Mekiki’'s opposition brief was due, withoutesking permission from Mekiki and without
offering to modify the briefing schedule for Mki's opposition. Mekiki is unaware of any
court rule permitting late submission of a suppletaleteclaration in support of an already-filed
motion without first: (1) seekg Mekiki's consent; (R obtaining the Court’s permission; or
(3) withdrawing the motion and atigting to re-file it with thesupplemental declaration. More
importantly, Facebook has not idergdi any court rule or authoritiat permits this approach.

(footnote continued)
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As with her earlier declatian, Ms. Cunanan’s supplentah declaration contains no
evidence showing her personal knowledge of anthefmatters assert@adl the declaration and
should, therefore, be disregarded in its entir@geFed. R. Evid. 602(a) (requiring a witness to
have personal knowledge). Ms. Cunanan’s supplemental declaration states only that she has
“been advised and understand[sg]"variety of issues relatingp Facebook’'s connections with
Delaware, the technology relevamntthis litigation, and the tation of Facebook evidence and
witnesses. Because she omits any explanatidrowfshe was advised or came to any of these
understandings, this additional testimasialso without sufficient foundation.

Moreover, this new declaration suffers from the same deficiencies as the original
declaration. For example, Ms. Cunanan now cafgehat the only thingsithin the control of
Facebook that are “relevant” this action are the equipmeeinployees, and documents related
to the operation of Facebook’s Friends and Networks technoldgiesls. Cunanan does not
explain how knows that “Facebook’s Friends andwdeks technologies” is the only Facebook
product or service “relevant” this action, or how she determined what “equipment, employees,
and documents” are “relevant to this action.tiditionally, she fails to name a single witness or
describe a single document, or explain howauld be inconvenient ampossible to bring any
Facebook witnesses or documents td trighe District of Delaware.SeeJumarg 55 F.3d at
879 (observing that witness inconvenience and dontiorevailability are only relevant for trial
purposes)Stored Value Solution009 WL 4016158, at *2 (D. DeNov. 20, 2009) (rejecting
transfer based on witness unavailability whigxere was no showing that witnesses were
unavailable for trial in DelawarelNice Sys.2006 WL 2946179, at *2 (finding that party witness
inconvenience is irrelevant to transfer analy@sause party witnesses are presumed available to

testify at trial).

As a result, the Court should ignore the Supplemental Cunanan Declaration in its entirety as
procedurally improper.

1 Supp. Cunanan Decl., at 1 3.
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Not only does Ms. Cunanan’s supplementatldration fail to support transfer, its
suggestion that Facebook has Delaware emplosteasgly weighs in favoof keeping the case
in this forum. In place of her earlier assertibat “Facebook has no connection to the District of
Delaware,” Ms. Cunanan instead carefudiates that “Facebook has no officestechnical
employees in Delaware and is not aware of any Facelogiloyee-witnesse$-acebook
documents, or other Facebook evidencevesieto this caséocated there®* Reading between
the lines of her new statemeittjs clear that Facebook doesvbeaemployees in Delaware, and
therefore, contrary to her earlier statemé&iatcebook does have a conmattto Delaware other
than being incorporated there.

That Facebook, in its apparent rush to ifilemotion, submitted and relied upon mistaken
statements in Ms. Cunanan’s original deaiimn is reason enough to deny this motion.
Ms. Cunanan’s strategically worded re-chagazation of Facebook’s Delaware connections
strongly suggests that Facebook has Delaware oymagd that it did not want to bring to the
Court’s attention. Obviouslyany Facebook employees located in Delaware with information
relevant to this litigation would weigh fiavor of keeping this case in Delaware.

D. Facebook’s Evidence Is Insfiicient To Support Transfer

Taken together, Facebook cannot carry itslbn under 28 U.S.C. Section 1404(a) based
on these three declarations. Facebook has nat wtany court within the Third Circuit that
granted transfer on such a pakwidentiary showing,ral this Court shouldesist any temptation

to be the first®

®2 Supp. Cunanan Decl., at 1 4.

* The holes in Facebook’s evidence proeaptMekiki to consider seeking routine
discovery relevant to #transfer analysis.See, e.g.GJN Advisors, Inc. v. Woolrich, Inc.
No. 3:09CV338, 2009 WL 1992965, at *1 (D. ConnlyJQ, 2009) (noting that the parties
conducted discovery relating to motion to transf€gsana Furniture Co., Ltd. v. Coaster Co. of
Am, No. 1:08CV744, 2009 WL 783399, at *3-4 (MNDC. Mar. 24, 2009) (denying motion to
transfer without prejudice untéfter discovery because withemsd document had not yet been
determined)Prell v. Columbia Sussex Corgivil No. 07-CV-2189, 2007 WL 3119852, at *1

(footnote continued)
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Il. MEKIKI'S FORUM CHOICE ISTH E PARAMOUNT CONSIDERATION AND
SHOULD NOT BE DISTURBED

A. Plaintiff’s Choice Of Forum Is Accorded Substantial Deference

Facebook’s request to transfeisthitigation to the Northerbistrict of California appears
to be premised on two theories: (1) Facebso&hly connection to Delaware is that it
incorporated her&* and (2) it would be more convenidor the parties angotential witnesses
to litigate in the Northern District of Californfd. However, in addition to basing these
arguments on mischaracterizations and unsupgpadaclusory assertions, Facebook ignores the
key consideration in analyzing a transfer requaatntiff's choice of forum

It is black letter law that plaintiff’'s choicef forum is the “paramount consideration” in
determining whether to transfer a case under Section 1408(aiite v. Armco Steel Coyg31
F.2d 22, 25 (3d 1970) (stating that “[i]t is blacktée law that a plainff’'s choice of a proper
forum is a paramount consideration in any deteation of a transfer request, and that choice
... Should not be lightly disturbed.9eeJumarag 55 F.3d at 879 (identifying “plaintiff's forum
preference as manifested in the original choiceingsortant factor to consider in analysis of

transfer motion). As a result, “a traasis not to be berally granted.” Shutte 431 F.2d at 25

(E.D. Pa. Oct. 27, 2007) (observing that initisdativery was completed before filing a transfer
motion). Mekiki sought discary regarding Facebook’s Delawausers, Facebook’s contacts
with Delaware, information regarding the “pati@ily invalidating priorart” and “known” proof,
the factual basis for the assertions in thm&han and Chen declaoats, and Facebook’s other
litigation in Delaware.

Facebook resisted providing any of the disagy stating its beliethat Mekiki was not
entitled to any discovery on this motion. Basmn Mekiki's steadfast belief that Facebook’s
motion as filed did not adequately justify tséer, Mekiki decided to forego transfer-related
discovery at this time. Having now refusedptovide the transfer-lated discovery, Facebook
should not be allowed to fill the gaps in its tlevidentiary showing (as it attempted to do with
its last minute supplemental Cunanan detilanq Indeed, allowing Facebook to submit new
evidence on reply would be incastent with the District of Delaware Local Rules that provide
that “[tlhe party filing the openig brief shall not reserve material for the reply brief which
should have been included in a full and tgening brief.” D. Del. LR. 7.1.3(c)(2).

> SeeOpening Br. at 3-4, 12-13.
> SeeOpening Br. at 7-11.
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Every district court within the Third Circuit flows the settled law thaglevates plaintiff's
choice of forum to the “paramount cons@@n” in ruling on ®ction 1404(a) transfer
motions>® Pursuant to this line of Third Circuitemedent, Mekiki’s choice of forum should not
be disturbed.

B. Mekiki’'s Forum Choice Is Entitled To Substantial Deference Because It Had
A Legitimate Reason To Sue Inhe District Of Delaware

Facebook erroneously disregards clear Ti&rctuit law when it argues that Mekiki's
choice of forum “is entitled totlle, if any, weight in the transf analysis” becae Mekiki is a
foreign plaintiff and the District dbelaware is not Miki's home forum>’

A foreign plaintiff's choice of forum is entitletd the same substantial deference given to
a plaintiff who sues in its home forum if the foreign plaintiff selected the forum “for some

legitimate reason.’SeeMallinckrodt Inc, 670 F. Supp. 2d at 356 (“[Foreign] Plaintiffs’ decision

% See, e.g.Mallinckrodt Inc. v. E-Z EM Ing.670 F. Supp. 2d 349, 356 (D. Del. 2009)
(“Generally, a plaintiff's choice of forum is entitled to ‘paramount consideration’ and should not
lightly be disturbed.”)Am. Envtl. Servs., Inc. v. Metalworking Lubricants,&34 F. Supp. 2d
568, 574 (W.D. Pa. 2009) (“Typically, plaintiff's choice of venue is entitled to deference and
should not be lightly disturbed.”Nihon Tsushin Kabushki Kaisha v. Davidsé85 F. Supp. 2d
363, 371 (D. Del. 2009) (noting thdplaintiff's choice of forum is entitled to substantial
deference”);Benjamin v. Esso Standard Oil C@009 WL 2601439, at *4 (D.V.l. Aug. 18,
2009) (“Considering factors of privainterest in determining theuwities of a motion to transfer,
the Court acknowledges that a plaintiff's choick forum is generally given deference.”);
Samsung SDI Co., Ltd. v. Mashita Elec. Indus. Cp524 F. Supp. 2d 628, 631 (W.D. Pa. 2006)
(“Ordinarily, a plaintiff's choice oforum is accorded great weight.Nat'l Prop. Investors Vi
v. Shell Oil Ca.917 F. Supp. 324, 327 (D.N.J. 1995) (“As aeral matter, plaintiff’'s choice of
forum is given great weight ithe Section 1404(a) analysis.Dpng v. Quality Computers &
Applications 860 F. Supp. 191, 194 (M.D. Pa. 1994) (“Itbisck letter law that a plaintiff's
choice of a proper forum is a paramount consid@rah any determinatioof a transfer request
and that choice . . . [and] should not be lightly disturbedshwarzkopf Techs. Corp. v.
Ingersoll Cutting Tool C.820 F. Supp. 150, 151 (D. Del. 199@pserving that “plaintiff's
choice of a proper forum is anaaount consideration” and “shauhot be lightly disturbed”);
Leonard Da Vinci's Horse, Inc. v. O'Brie61 F. Supp. 1222, 1229-30 (E.D. Pa. 1991) (“An
additional factor is plaintiff's choice of forunwhich is entitled to great weight, and will rarely
be disturbed . . . when one or more of the pargside in, or the operative facts occurred in, the
district selected by the plaintiff.”).

" SeeOpening Br. at 11-12.
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to litigate in Delaware is still accorded sifyrant deference because Plaintiffs’ choice of
Delaware relates to their legitimate, rational concernglgdtronic, Inc. v. Boston Scientific
Corp., 587 F. Supp. 2d 648, 654 (D. Del. 2008) (notireg thforeign plaintiff's choice of forum
is entitled to the deference noritgagiven to a plaintiff's choiceof forum “as long as [plaintiff]
has selected the forum for some legitimate reasdddston Scientific Corp. v. Johnson &
Johnson532 F. Supp. 2d 648, 654 (D. Del. 2008) (“Oeference afforded plaintiff's choice of
forum will apply so long as [a foreign] pldifi has selected the forum for some legitimate
reason.”).

Facebook’s meaningful presence in Delawanecluding incorporating there, litigating
there, enabling its infringing services and quots for use there, and otherwise not being
burdened in any significant waby litigating in Delaware—presents numerous “legitimate
reasons” for Mekiki to sue in Delaware. Aacebook acknowledges, a primary reason Mekiki
sued Facebook in Delaware is that Facebook is incorporated in DePdw@tmosing to sue a
Delaware corporation in Delaware is a legitimate reason to select Delaware as & f@am.
Personalized User Model LLP v. Google, In€Civil Action No. 09-525, 2009 WL 3460767,
at *3 (D. Del. Oct. 27, 2009) (denying Google’s matito transfer to the Northern District of
California because “Google is incorporated angsident of Delaware” and “cannot complain
that it is unfair or unr@sonable to be sued in its home stat€}her legitimate reasons for suing
Facebook in Delaware include: (1) Facebook’s acoeptaf Delaware as a proper venue in this
action; (2) Facebook’s acceptance of Delaware as a proper venueligathexr Action and the

WhoGlueAction without ever moving to transfef3) the hundreds of thousands of Facebook

%8 SeeOpening Br. at 12 (“The onlgpparent connection this matteas to the District of
Delaware is that Facebook is incorporated there.”).

9 Facebook cites a variety of cases for theppsition that a defendant’s incorporation in
Delaware will not, by itself, prevent transfebeeOpening Br. at 12. None of these cases stand
for the proposition that the Court shouddregard Facebook’s Delaware incorporation in its
transfer analysis, nor do these cases changldhéhat Facebook’s Delaware incorporation is a
legitimate reason for Mekiki tbave sued in Delaware.
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users present in Delaware who are makingaidéacebook’s infringingoroducts and services;
(4) Facebook’s nationwide and worldwide presethat includes over 400 million users, eight
domestic offices outside of the Northern Distraét California, and teroffices outside of the
United States; and (5) Mekiki’'s desire notlitigate on Facebook’s “home turf.”

Because of the numerous legitimate reasonsédtacting the District of Delaware as the
forum for this litigation, Mekiki’'schoice of forum is entitled to substantial deference and should
not be lightly disturbed.

C. Mekiki’'s Forum Choice Is Always The Paramount Consideration

Even disregarding Mekiki’'s many legitimateasons for suing Facebook in Delaware,
Mekiki’'s forum choice would dli be entitled to substantialeference and would remain the
“paramount consideration” in determigi whether transfer was appropriateeMedtronic 587
F. Supp. 2d at 654-55 (noting that a foreignngléfis “choice of forum is still of paramount
consideration” even if transf is considered less inconvenient for a foreign plaintBf)ston
Scientific 532 F. Supp. 2d at 654 (observing tlcabice of forum *“is still of paramount
consideration” when deciding a motionttansfer involving doreign plaintiff); see alsdSAS of
P.R., Inc. v. P.R. Tel. CAB33 F. Supp. 450, 452 (D. Del. 1993) (stating that “the burden remains
at all times on the defendants to show that thanga of convenience and the interests of justice
weigh strongly in favor of transfer” even whéhe plaintiff has not chosen its home turf”).
Facebook has failed to present evidence sufficient to overcome the substantial deference afforded
Mekiki’s choice of Delaware abe venue for this litigation.

[I. FACEBOOK CANNOT SHOW THAT TH E BALANCE OF THE OTHER
TRANSFER FACTORS STRONGLY FAVORS TRANSFER

A. A Transfer Motion Will Only Be Granted If Private Or Public Interests
Other Than Plaintiff's Choice Of Forum Strongly Favor Transfer

Because of the substantial deference givenamiiif’'s choice of forum, transfer will not
be granted absent a showing ttieg other factors relevant tatrsfer “strongly favor” transfer.
See, e.g.Nihon, 595 F. Supp. 2d at 371 (“[T]he burdenois the movant to establish that the

balance of the interests weighs strongly in favor of the requested trandféktf)ene, Inc. v.
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Earthspring LLC 570 F. Supp. 2d 588, 592 (D. Del. 2008) (“[A] defendant has the burden of

establishing that the balanad convenience of the par§eand witnesses strongly favors

transfer.”); Boston Scientific532 F. Supp. 2d at 654 (notingatithe balance of factors must

“strongly” favor transfer before tsansfer request is granted).

These other factors can be categorized avdpmi interest factors and “public” interest

factors. The “private” interest factors include:

“[T]he convenience of the parties as indicated by tredative physical and financial
condition;”

“[T]he convenience of the witnesses—hanly to the extent that witnesses may
actually be unavailable foriéd in one of the fora;”

“[T]he location of books and records (simlialimited to the extet that the files
could not be produced indtalternative forum);”

“[W]hether the claim arose elsewhere;” and

“[T]he defendant’s preference.”

Jumara 55 F.3d at 879. The “publiafiterest factors include:

“[T]he relative administrative difficultyin the two for a resulting from court
congestion;”

“[T]he local interest in decidig local controversies at home;”

“[P]ractical considerations that calul make the trial easy, expeditious, or
inexpensive;”

“[T]he public policies of the fora;”

“[T]he enforceability of the judgment;” and

“[T]he familiarity of the trial judge with tl applicable state law in diversity cases.”

Instead of analyzing all of these privatedgoublic interestdctors, Facebook’s motion

only focuses on a few selected factors. Consideraf all of the factas demonstrates that the

balance of factors do netrongly favor transfer.
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B. The Private Interest Factors Do Not Strongly Favor Transfer

1. There Is No Inconvenience To The Partig If This Case Is Litigated In
Delaware—As Indicated By The Paies’ Relative Physical And
Financial Condition

When evaluating the inconvenience factor,heparty’s overall physical and financial
condition is relevant. Facebook mests the proper analysis, anggithat transfer is warranted
because litigating in California will purportedly be less experSivéEven if Facebook had
submitted evidence in support of this assertiohigtv it did not), the potential expense of the
litigation is not relevant tthe analysis of this factor.

In the Third Circuit, “[lJarge . . . internatnal corporations . . . will not suffer meaningful
financial hardship if required to litigate in DelawareMagsil Corp. v. Seagate Teg¢iNo. 08-
940, 2009 WL 1259043, at *1 (D. Del. Apr. 30, 2009).isTik especially true when a company
has previously litigated against other companies in Delaware, as Facebook haddiosee
Boston Scientific532 F. Supp. 2d at 655 (declining to sfem a case, in part, because “both
parties are large corporationgho have litigated in Delawar@reviously”). Similarly, a
corporation is deemed to havdfaient resources to defend agai a lawsuit in Delaware when
it has the resources to support employaed products in multiple countriesSee Autodesk
Canada Co. v. Assimilate, IndNo. 08-587, 2009 WL 3151026, at {B. Del. Sept. 29, 2009)
(finding there to be néinancial burden in decling a transfer request tayDelaware corporation
when the corporation has the resources “to support sales efforts in multiple countries”).

As a “large international corporation” similar to the defendants denied transfer in the
Magsil litigation, Facebook will not be inconveniengerelative to its physical and financial
condition, by litigating in Delware. Additiomlly, like the Magsil plaintiffs, Facebook has
actively litigated other cases in Delaware includingltbaderAction and theVhoGlueAction

where Facebook asserted patent counterclaams never moved to transfer. Moreover,

%0 SeeOpening Br. at 13.
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Facebook’s resources allow it smpport a worldwide staff at eigimon-Northern District of
California domestic offices and ten international offices, similar tcAtitedeskdefendants who
were denied transfer, part, because of their resources thiatweed them to have sales efforts in
multiple countries.

When properly applied, this factor weighms favor of rejecting Facebook’s request to
transfer. And given Ms. Cunanan’s evasive statements about the presence of unnamed Facebook
employees and other contacts in Delaware,ethserno reason to assume that all potential
Facebook witnesses would be inconvenient#us case proceeds in Delaware.

2. There Has Been No Showing ThatTrial Witnesses Will Be
Unavailable If The Case Remains In Delaware

A defendant claiming that one forum is maa@nvenient for witnesses than another must
show that witnesses who will actlyabe called at trial will be unable or unwilling to appear at
trial if the case remains in the original forurtored Value Solution2009 WL 4016158, at *2
(finding that the failure to “eshkdish that witnesses would refe or physically be unable to
attend trial in Delaware” weighed against transféfgllinckrodt, 670 F. Supp. 2d at 357
(“Defendants have failed to identify any potentidtnesses who would benable to testify in
this District.”); Boston Scientific532 F. Supp. 2d at 655 (denyitrgnsfer, in part, because
defendant “identified no witness who is reflant to testify and who is beyond the subpoena
power of the court”);Alcoa 2007 WL 1948821, at *4 (rejenyy transfer when defendants
offered affidavits from only four of twelve patgal non-party witnessestating that they are
unwilling to travel to Delaware for trial).

Facebook argues in its motion thlaé Northern District o€alifornia is more convenient
for both its own potential withesses and non-pavitnesses, but it has failed to offer any
evidence demonstrating that any named wieswill be unable or unwilling to testify. As an

initial matter, Facebook’s claim®lating to the convenience t$ own witnesses (or Mekiki's

®l SeeOpening Br. at 8-11.
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witnesses) are irrelevant to this factor as theseesses “are presumed willing to testify at trial”
and “are not part of the analysis” ofetficonvenience of the witnesses” factogeeAcuity
Brands 2008 WL 2977464, at *2 (noting that “party-nésses such as employees are presumed
willing to testify at trial”); Nice Sys2006 WL 2946179, at *2 (notingah“[e]mployee witnesses

. are not part of the analysis”). Withspect to the third-party witnesses, not only has
Facebook failed to identify anyitmesses or their expected aredsestimony, it has also not
“demonstrate[d] that these witnessill either be unable or unwig to travel to Delaware.”
Acuity Brands 2008 WL 2977464, at *2. Instead, Facebook relies on Mr. Chen’s admittedly
incomplete list of potential witnesses, despite. @hen’s failure to state that any of these
witnesses would actually be unable or unwilling to testify al ti@d despite Facebook’s
admission that this list is incomplete.

Moreover, trial testimony “is as often comged of recorded depositions as it is of
witnesses appearing live to testifyAlcoa 2007 WL 1948821, at *4. To the extent Facebook
later learns that any witness it intends to offer to testify is unavailahlavailing to testify, it
can simply depose the witnesBacebook has made no showingttthe testimony of any third-
party witness it intends to offer at trial cannot be obtained threitlyér a recordedeposition or
by having the witness appear at trial. Indeed, inLiseder Action, Facebook served several
subpoenas issued from other fiedalistrict courts seeking doments and deposition testimony,
and there is no reason it cannot use this sameeal®r compelling third-party testimony in this
case.

Facebook also argues that the Northern Ristf California would be a less expensive
forum because it would geire less travel cost8 but patent litigation is expensive regardless of
the forum and this does not present a legitimate reason to transfer aAoagen, Inc. v. Ariad

Pharms., InG.513 F. Supp. 2d 34, 46 (D. Del. 2007). Theremental transportation costs that

%2 SeeOpening Br. at 13-14.

23



may be incurred far down the road for thosedbook withesses who need to appear for trial
“would likely be minimal in comparison” tthe cost of the rest of the litigatioihd.

Because Facebook failed to name any witnesses, or offer any evidence showing that any
of its own or third-party withesses will be unavhl&aor unwilling to come to trial, this factor

weighs against transfét.

®3 Facebook cites three @eral Circuit cases+r re Nintendo Co., Lt¢.589 F.3d 1194
(Fed. Cir. 2009)In re Hoffman-LaRoche Inc587 F.3d 1333 (Fed. Cir. 200%); re Genentech,
Inc. 566 F.3d 1338 (Fed. Cir. 2009)—as support foraitgument that transfer is routinely
granted when witnesses and evidence are nearer to another diStieOpening Br. at 6.
Notwithstanding Facebook’s contention that the F@itfcuit transfer standard analyzed in these
three Federal Circuit cases isubstantially similar” to the andard in the Third Circuit—a
proposition Mekiki opposes—Facebook overlooks the evidentiary showings made in each of
these other cases demonstrating why the @igienue was inappropriate. For example:

e In In re Nintendo (1) neither party was located orcorporated in the original forum;
(2) defendant was incorporated in the foritrmwas moving to transfer to; (3) defendant
named witnesses with some certainty amwhe resided in the original forum; and
(4) plaintiff conceded defendant had cuntacts with the original forumSee589 F.3d at
1197.

e In In re Hoffman-LaRoche(1) none of the parties weiacorporated in or had any
contacts with the original forum; (2) theesjific product at issue was developed wholly
within the new forum; and (3) specifiadividuals who had worked on developing the
product resided in the new forum and had beentiied by name aalmost certain trial
witnesses.See587 F.3d at 1336.

e In In re Genentech(1) none of the parts&ewere incorporated ithe original forum;
(2) defendants specifically named ten wises, including threaon-party witnesses,
who had knowledge of material facts relevemthe case and resided in the district to
which transfer was sought; (3) defendantsestalheir intention teely on testimony from
the attorneys who prosecutee thatents-in-suit, ko also resided ithe new district.See
566 F. 3d at 1345.

In contrast, Facebook: (1) is incorporated inadare; (2) is a worldile company who supplies
its infringing services and products to Delagvacustomers; (3) hasot identified a single
witnesses it intends to call at trial; and (4% ot made any showingahtrial withesses would
be unwilling or unable to appeartime Delaware. As a result, threre NintendolIn re Hoffman-
La Rocheandin re Genentechlecisions are simply inapposite.
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3. There Has Been No Showing ThaDocuments And Records Relevant
To This Action Will Be Unavailable In Delaware

For Facebook to show that the “availabildy documents” factor weighs in favor of
transfer, it must demonstrate that relevanteveg will be unavailable for trial in Delawar8ee
Jumarg 55 F.3d at 879. As with the factoegarding witness availability, Facebook
misapprehends this factor, basing the entiretyits argument on its assertion that some
undefined group of documents and evidence aredddatthe Northern District of Californf4.
This is not the test.

Although neither Facebook nor its declarantsestiagir intention one way or the other, it
is highly probable that a ogputer technology-based companyglsas Facebook will produce the
vast majority of its documents in electronic fornin this age of elemtnic discovery, it will
therefore be difficult for Facebook to show thagrthare relevant documents that will be more
difficult to produce in Delaware than in Californi&eePfizer Inc. v. Sandoz IncCivil Action
No. 09-742, 2010 WL 256548, at *4 (D. Del. Jan. 2010) (denying transfer and noting that
defendant would be able produce its records with equaase in either forumMallinckrodt,
670 F. Supp. 2d at 357 (finding there was no identiboaof books or records that could not be
produced in DelawarefQuantum Loyalty Sys., Inc. v. TPG Rewards, I@o.. No. 09-022, 2009
WL 890644, at *2 n.3 (D. Del. Ap 2, 2009) (observing thahe prevalence of electronic
discovery renders argumentsoait the inconvenience of obtamgi or producing documents in
one forum unpersuasive}ee alsoNihon 595 F. Supp. 2d at 37@liscounting location of
relevant documents “in light of éhcurrent state of technology’Boston Scientific532 F. Supp.
2d at 655 (finding it unlikely that documents wdlle unavailable in Delaware “especially in
this age where document production tigically done electronically”);Alcoa 2007 WL

1948821, at *4 (giving virtually no weight togHocation of documents because “defendants

% SeeOpening Br. at 10-11.
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have not identified any documents that wobkl too burdensome to ship to Delaware” and
“document production may be in electronic format”).

With respect to third-party documents, Facebook has not identified any specific third-
party documents that might be unavailable €me at trial in Delaware. This failure is
unsurprising given that Facebook can subpoemaettdocuments in the districts where the
documents are located, as it has done repeatedly irelterAction.

Facebook has made no showing of documeravailability. Additionally, it has not
identified any documents that it intends to prc@wr that it intends to seek from third parties
that can only be produced or obtaine the Northern District o€alifornia. In the absence of
any showing from Facebook on this factor, thedaeteighs in favor of maintaining this case
here in Delaware.

4, Mekiki’'s Claim Arises From Facebook’s Offering Of The Accused
Products And Services To Its Usrs Around the World Including In
Delaware

Mekiki is currentlyaccusing certain Faceboskcial networking produs and services of
infringement. Although it may be true that a portion of Facebook’s computer equipment used to
offer these services is located the Northern District of California, it is equally true that
Facebook’s infringing products and services saupplied to and used by hundreds of thousands
of Facebook users in Delawaren@aelsewhere in the world). This makes the District of
Delaware a proper forum and ighks against transfer.

At best for Facebook, this factor is neutratiaéntitled to little weaght because there is no
one location for Mekiki’s pnt infringement claimsSeeMallinckrodt, 670 F. Supp. 2d at 357
(finding that no weight should kggven to the potential locatioof the claim when infringement
claim may have arisen in multiple districtsY.herefore, the factor cannot support Facebook’s

transfer request.
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5. Facebook’s Preference For The Northern District Of California Is
Afforded Little Weight

The only private interest weighing in favortodinsfer is Facebook’s preference to litigate
in the Northern District of California. Hweever, “Defendant’s preference is entitled to
considerably less weight than Plaintiff's, #e purpose of a venue transfer is not to shift
inconvenience from one party to anotherSee EVCO Tech. & De€o., LLC v. Precision
Shooting Equip., Inc379 F. Supp. 2d 728, 730 (E.D. Pa. 2001).

C. The Public Interests Do Not Strongly Favor Transfer

1. The Relative Court CongestionFavors Keeping The Case In The
District Of Delaware

Facebook ignores the court congestion factorcedimg that it does “not appear to either
favor or disfavor transfer”®> However, not only does this factnot support transfer, it counsels
for keeping the case in the District of Delaware.

Statistics published by the Administrative @#iof the United States Courts for the year
ending September 30, 2009 demonstrate that tiseless court congestion and more patent
experience in both the Districts of Delaware afidNew Jersey than the Northern District of

California. Specifically:

Court Congestion Factor D. Del. | D.N.J. | N.D. Cal. | Advantage
Weighted filings per judgesHip 478 511 607 D. Del. ar
D. N.J.
Unweighted filings per judgesHfip 306 457 554 D. Del. ar
D. N.J.
Median time interval (in months) from8.3 7.6 9.4 D. Del. of
filing to terminatiort® D. N.J.

%5 SeeOpening Br. at 8 n.2.

% SeeBakewell Decl., at Ex. 44 (“Judicial Biness of the United States Courts, 2009
Annual Report of the Directorgroduced by the Statiss Division, Office ofJudges Programs,
Administrative Office of the Unéid States Courts, Table X1-H,S. District Courts—Weighted
and Unweighted Filings per Authorizedudgeship During the 12-Month Period Ending
September 30, 2009 at 404, 406).

7 Seeid.
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Median time interval from filing tg 33.1 28.9 26.2 N.D. Cal.
completion of trial®
Percentage of cases reaching ffial 3.4 1.1 0.9 D. Del. or
D. N.J.
Patent Expertise Factor D. Del. | D.N.J. | N.D. Cal. | Advantage
Number of patent cases filed 214 189 181 D. Del. ar
D. N.J.
Number of patent cases termindfed | 158 165 154 D. Del. ar
D. N.J.
Number of patent cases pending 362 226 207 D. Del. ar
D. N.J.

The Districts of Delaware and of New J&yswin nearly every comparison with the
Northern District of Californiaregarding court congestion anddjcial expertise with patent
litigation. The Districts of Delaare and of New Jersey have: (1) significantly fewer cases filed
per judgeship; (2) a quicker median time frormfilito termination; and (3) a higher percentage
of patent cases on their docket, showing grgadéent expertise. The only factor on which the
Northern District of California has a slight adwvage is the median time to trial for its cases
going to trial. However, the median time in all of the districts exceeds two years, and this one
factor will not trump all of the otherourt congestion and expertise facto&eeAlcoa 2007 WL

1948821, at *4 (“[T]he court affords little weight defendants’ argumés relating to the

% See id.(Table C-5, U.S. District Courts—Median Time Intervals From Filing to
Disposition of Civil Cases Terminated, by Dist and Method of Disposition, During the 12-
Month Period Ending September 30, 2009 at 169, 171).

% gSeeid.

0 See id.(Table C-4A, U.S. District Courts—@l Cases Terminated, by District and
Action Taken, During the 12-Month Period Ending September 30, 2009).

I See id. Decl., (Table C-11, U.S. DistrictCourts—Intellectun Property Cases,
Securities/Commodities/Exchanges Cases, Badkruptcy Appeals Filed, Terminated, and
Pending During the 12-Month Peri&shding September 30, 2009 at 189, 196).

2 geeid.
B Seeid.
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comparative expeditiousness of ttaurts in this district, insofaas the median trial time from
filing to disposition in bth districts differs by only a few months.”).

Taking into account all of theseasitics, the District of Delaare is a better district for
this litigation. Therefore, this factor weiglegainst transfer to the Northern District of
California.

2. The Local Interest In Having A Delaware Court Decide Patent
Infringement Issues Relating ToTechnology Used By Hundreds Of
Thousands Of Delaware Residentfavors Keeping The Case In The
District Of Delaware

Facebook is a company that Heecome ubiquitous in the social networking industry. It
is a worldwide company with over 400 million useéo whom it supplies its infringing services
and products (including hundreds thibusands of Delaware users)ght United States offices
outside of the Northern Districf California, ten foreign ofties, 200 mobile operators in more
than sixty countries, and ongoingtiae litigation outside of the Nthern District of California
(including in the District of Delaware). Mayeer, as a Delaware corporation, Facebook should
neither be surprised to be sued in Delawawe find it a burden to litigate in Delawaresee
Wesley-Jessen Corp. v. Pilkington Visioncare,, 67 F.R.D. 215, 218 (D. Del. 1993) (“Absent
some showing of a unique or unexpected enrdthese corporations [that incorporate in
Delaware] should not be successful in arguing litigation in their stag of incorporation is
inconvenient.”).

This case involves technology used regulady Delaware residents relating to
fundamental features of Facebook’s website. Yipgl traditional legal encepts to technology
that affects so many Delawaresigents is something in whidbelaware courts would have a
substantial local interestSeeAutodesk 2009 WL 3151026, at *9 (Sept. 29, 2009) (observing
that “Delaware clearly has a st#nstial interest in ddressing lawsuits bught against Delaware
corporations.”);see alscAce Capital v. Varadam Found392 F. Supp. 2d 671, 676 (D. Del.
2005) (noting Delaware’s substantial interesthandling lawsuits brought against Delaware

corporations).
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Facebook also ignores the tragdlital rule that patent disputase generally considered to
be matters of national interesGee, e.g.Personalized User ModeR009 WL 340767, at *2
(“Patent cases are national cases and seldom open to a local interest anaesil);2009
WL 1259043, at *2 (holding that a patent infringermease is governed ligderal law and that
California does not have a distinmtiblic interest in tht type of case)As a result, Facebook’s
preferred forum has no special interest tihadkes it more worthy of hearing a patent
infringement matter than Delaware.

Mekiki contends this factor weighs agaitisinsfer given the interest the case and the
technology involved present to Bevare and Delaware residents. At best for Facebook, this
factor is neutral given thatatent infringement case generally does not contribute to a balance
of factors that “swngly favors” transfer.

3. Practical Considerations Favor Keepirg The Case In The District Of
Delaware

Other than its general (and unsupported) theraetkie Northern Distet of California is
a more convenient forum, Facebook does not addinespublic interest factor. However, the
practical considerations favoe&ping the case here in Delaware.

Nearly seven months afteitifig, this case is finally mowig forward. The parties have
filed their pleadings including Facebook’s counterclaims ndigg the patents-in-suit. The
Court has set its initial Rule 16 conference, ancptrées have held their Rule 26(f) conference.
Additionally, Mekiki has provided Facebook withroposed merits-based discovery and a
proposed protective order relating to the treatnérconfidential information that is modeled
after a protective order Facebook entered eotDelaware litigation, such as in theader
Action.

Facebook waited over six months before filirgtiansfer motion. Transferring the case
now would further delay the onset this case, and effectivelyast the litigationuntil such time
as a Northern District of California court addressiee matter. A transfer at this point would,

therefore, be prejudicial telekiki and weighs agaihgranting Facebook’s request.
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4, Enforceability Of The Judgment, Rublic Policy, And The Familiarity
Of The Trial Judge With State Law Issues Are Not Applicable And
Do Not Support Transfer

Facebook concedes that “enforceability of thdgjment . . . and the public policies of the
District of Delaware and the Ndowtrn District of California, daot appear to either favor or
disfavor transfer” Additionally, the familiarityof the trial judgewith state law is irrelevant in
this case involving alleged vitions of federal patent laws.

Therefore, none of thesadtors support Facebook’s requést transfer. Given that
Facebook bears the burden of showing that the factors “strongly’ faansfer, the fact that
several of the factors courts rsider are either neutral orefevant further underscores the
meritless nature of Facebook’s request.

D. On Balance, Mekiki's Choice Of Forum And The Private And Public
Interests Weigh In Favor Of Rejectng Facebook’s Transfer Request And
Certainly Do Not “Strongly Favor” Transfer

As summarized in the chart below, the private and public factors relevant to the transfer
analysis generally weigh in favor of rejectiRgcebook’s transfer request and, in any event, do

not strongly support transfer:

Transfer Factor Favors / Disfavors Transfer

Plaintiff's forum choice Paramount consideration

Convenience of the parties as measured by physial showing and, therefore,

and financial condition disfavors

Convenience of witnesse in terms of trial No showing and, therefore,

availability disfavors

Location of books and records No showing and, therefore,
disfavors

Whether the claim arose elsewhere Disfavors or is neutral | and,
therefore, disfavors

Defendant’s preference Favors

Court congestion Disfavors

Local interest Disfavors or is neutral and,
therefore, disfavors

Practical considerations Disfavors

4 SeeOpening Br. at 8 n.2.
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Transfer Factor Favors / Disfavors Transfer
Enforceability of judgment Neutrand, therefore, disfavors
Public policies Neutralral, therefore, disfavors
Familiarity of trial judge with applicable state law|itNeutral and, therefore, disfavors
diversity cases

There can be no dispute that Facebook hasdfadecarry its burderio show that the
majority of these factors “strongly favor” transfem light of this, Rcebook’s transfer request
should be rejected.

V. THIS COURT’'S DECISION IN QINETIQLIMITED V. OCLARO IS
DISTINGUISHABLE AND DOES NOT SUPPORT TRANSFER

Facebook attempts to characterize thmesent case as being “materially
indistinguishable” from, andvirtually identical” to, QinetiQ Limited v. Oclaro, Ing¢.Civil
Action No. 09-372, 2009 WL 5173705 (D. Del. Dec. 2809), a patent infringement action that
this Court transferred from the District of Delaware to the Northern District of Califorriae
decision to transfer th@inetiQ case was based on an entirely dédfé facts and a far superior
evidentiary showing than are presented here.

First, unlike Facebook, the moving party @inetiQ submitted meaningful evidence
bearing on the convenience of trialtwesses and location of evidencgee2009 WL 5173705,
at *1, *4. TheQinetiQ defendant relied on a declaration tkiggcussed specific categories of
expected testimony from named individuals locate@alifornia, and identified the specific area
and testimony the defendant intended to rety from a key third-party withess who was
undoubtedly relevant to the litigation and who aigsided in California. In contrast, Facebook
has offered nothing more than vague pronouncenagmtsonclusory assertions that its “known”

witnesses and sources of proog¢ am California, and that it lsalocated indiwduals who, while

> SeeOpening Br. at 5-6, 15.
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not potential witnesses, may hayeotentially invalidating prior art”® Facebook’s quantum of
“evidence” does not compare to the detailed evidence presented@inéti€) defendant.

Second, th&inetiQ defendant sold a product that wast available or manufactured in
Delaware. See2009 WL 5173705, at *3. Here, there isdispute that Facebook is a worldwide
company that supplies the allegedly infringingvemes and products to all of its 400 million
worldwide users (including its hundredfthousands of Delaware users).

Third, theQinetiQ defendant was a small company wattiices and transactions largely
confined to the Northern Distriof California and the United Kingdon5ee2009 WL 5173705,
at *3-*4. But Facebook has numerous foreign dohestic offices, supports its worldwide staff,
supplies its infringing services and products tdigdaware users, and apparently has employees
and other contacts in Delaware.

Finally, the only connection ifQinetiQ to Delaware was defendant’s incorporation
there’” In contrast, Facebook’s cleei to incorporate in Delawarewhich is enough by itself to
sustain Mekiki’'s choice of forum—is but one miultiple contacts Facebook has with Delaware.
Facebook has also actively engaged in ongoing patent infringement litigation in Delaware and

supplies its infringing services apdoducts to Delaware residents.

® geeCunanan Decl., at J 8unanan Decl., at { 8.

" Despite Facebook’s mischaracterizations, this CoupimetiQrecognized that plaintiff’'s
forum choice and defendant’s statieincorporation were highly relevant to the transfer analysis
even though it ultimatglgranted transferSee2009 WL 5173705, at *2-*4.
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CONCLUSION

For all the foregoing reasons, Mekikispectfully requests that the Court deny
Defendants’ Motion to Transfer Venue Under 28 U.S.C. § 1404(a).
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