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l. INTRODUCTION

The Court should deny Oracle’s motion for judgment as a matter of law. In large
measure, its motion merely citdsputedevidence.It does not establish that no reasonable jul
could find for Google. Indeed, on many of the issues raised by Oracle’s motion, Google, n

Oracle, is entitled to judgment as a matter of law.

Il. ARGUMENT
A. Oracle is not entitled to judgment as a matter of law of infringement.
1. Oracle has not demonstrated ownership of the materials allegedly

copied by Google.

Oracle correctly states that the registrationsJ&8E 1.4 and 5.@re not contested, but
incorrectly claims that this means that it “is entitled to judgment that it is the owner of valid
copyrights to J2SE 1.4 and J2SE Sdvering all components of those works, including the
individual code files and the SSO of the API packadg@sacle JMOL [Dkt. 1044] at 3:12-14
(emphasis added). Ownership of dopyright registrationgloes not imply ownership of “all
components of those works,” and certainly not of the “individual code files” or the “SSO of {
API packages.” As the Second Circuit succinctly helHorsson v. Banian. Ltd:[s]imply
because a work is copyrighted does not mean every element of that wotlecsgat$ 273 F.3d
262, 268 (2d Cir. 2001).

To the contrary, the certificates of registration in evidence affirmativelg gtat Oracle
does nobwn “all components” of the worksSeeTX 464 at 2, 475 at 2 (stating in parttbat the
registered works include “licens@&a components”). The registratioase“prima facie evidence
... of the facts stated in the certificate[s]7 U.S.C. § 410(c), which means thatytlage
evidence that Oraclgoesnotown all of the components of versions 1.4 and 5.0 of J2SE.
Because Oracle has redtablishedvhichcomponents of the registered works it owns, it has n
establishedhat it owns the material that it alleges Googleietp

Indeed, for the reasons given in Google’s brief in support of its second motion for
judgment as a matter of lageeDkt. 1043 at 2:23-5:9, Oracle has not established what is

included in the complete works that are the subject of the registrations.

1
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2. The evidence does not compel a finding of direct copying.

Oracleclaimsthatthe evidence compelsfiading thatGoogle directly copied from
Oracle’s works. The testimony Oracle cites, however, is not evidence dfaimang, but
evidence ohccess.“Obviously, access does not entail copying. An eyewitness might have
the defendant buy the copyrighted work; this would be proof of access, but not of cogyng
Inc. v. GMA Accessories, Ind.32 F.3d 1167, 1170 (7th Cir. 1997) (Posner,Bob Lee
testified that heonsultedhe J2SE API specifications, but not thatcheiedexpressiorirom
them. RT 982:25-983:3. He testified that Noser was hirgdgtementibraries that followed
the J2SE API specifications, but not that Nasgiedexpression from them. RT 985:3-6. Dar
Bornstein testified that he and his telmokedat the spedications, and usethformationfrom
them, but not that he or his teamwopiedexpression from them. RT 1836:19-1837:2. Oracle
argues that Android engineers “effectively” had “access” to the SSO of the sodecisedf, but
even if the inference Oracle asks the Court to draw were correct (and Oracle fadblisrethat
a reasonable jury would have no choice but to draw this inference), having effectgs aihe
SSO of the source code is very different from directly copying expresinrthe sarce code

None of theevidence cited by Oract@mes close to compelling a finding of direct
copying. Ty, 132 F.3d at 1170Indeed, the only arguable evidencedo&ct copyings the code
and conments that allegedly were literally copiddr, which Google relies on Oracle’s failure tq

prove more thade minimiscopying as explained below.

3. The evidence does not compelfanding that, by virtue of the SSO of
the 37 API packages, Google’s implementation of the 37 API package
is substantially similar to compilable code for the 166 API packages in
J2SE.

seen

[72)

For purposes of determining whether Google’s use of the SSO for the 37 API packages

infringes, the Court instructed the jury that Oracle’s work ab@ens “all of the compilable
code associated with all of the 166 API packages (not just the 37) in the relgigbeke’ Dkt.
1018, JI 29" Professor Astrachan testified that the Android platform as a whole is not

substantially similar to the J2SE platform as a whole. RT 2181:12-2182:12. Profesaoh#yst

! Google reserves its objections to this jury instruction.
2
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1| further testified that, for the 37 packages in particular, there are siredanthe method
2 || signatures, but the implementing code is completely different. RT 2182:13-2183:1. d?rofegs
3 || Astrachan also compared the code in the 166 API packages in J2SE to the 37 accuged packa
4 || Android, and opined thahey are very different. RT 85:10-2187:3. Professor Astrachan
5(| testified that the SSO of the 37 API packaigagpresented in approximately 7,000 lines of cofle
6 || out of the approximately 2.8 million lines of code in the 166 API packages in 2&RT
7 || 2185:10-14, 2189:22-2191:20. He further testified that this SSO, standing alone, “doesn’t
8 || actually do anything.” RT 2191:3-7. Based on this testimony, a reasonable jury ndulebh
9 || the 37 accused API packages in Android are not substantially similar to the 166 J2SEgackag
10 4. Oracle is not entitled tojudgment as a matter of lawthat the allegedly
1 infringing portions of the 12 Android files are more thande minimis.
Oracle’s literal copying claims are directed to three groups of files. ©iratle claims
e that two Android files include the nifdme rangeCheck method from Oracle’s Arrays.java-fike
e file that is over 3,000 lines long. Second, Oracle claims that eight Android eésstffles that
H do not contribute evensangle bytdo the code that ships on Android phonese-decompiled
e versions of eight Oracle files. Third, Oracle claims that two Android testificludecomments
e that were taken from two Oracle files, while conceding that the commentaibafkect
Y whatsoevepn the compiled code that ships on Android gson
1 De minimisacts of copying are not actionablewton v. Diamond388 F.3d 1189, 1192;
+ 93 (9th Cir. 2004)see alsdringgold v. Black Enter. Tele., Ine¢26 F.3d 70, 74 (2d Cir. 1997)
2 (“de minimiscan mean that copying has occurred to such a trivial extenfalsbelow the
2t guantitative threshold of substantial similarity, which is always a requirateateof actionable
2 copying”). A use igle minimis'if the average audience would not recognize the appropriatign.”
& Newton,388 F.3d at 11930racle presentedo evidence thaanyoneever noticed any of this
2 allegedly misappropriated code or comments until an extensive forensic auoétiisi Android
2 source code was undertaken ag pathis litigation. SeeRT 1308:2-1313:11 (Mitchell)
2 (testifying about forensic analysisPn this basis alone, a reasonable jury could find for Google
2! on all of Oracle’s literal copying claims.
28 ,
GOOGLE’S OPP TO ORALE’S RULE 50(A) MOTION AT THE CLOSE OF PHASE ONE EVIDENCE
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Moreover, a reasonable jury coudly find that the rangeCheck method is both
qualitatively and quantitatively insignificant, whether judged against the #\jaas file alone (ag
the Court instructed the jury to do) or either of the registered works as a(ab@®ogle
requested the jury be instructedes Dkt. 1043 at 9:22-11:22 (brief in support of Google’s
second motion for judgment as a matter of law). As to the other files, the jurygaiceauld
only find that Google’s use—which does not affect any code that ships on an Android devi
de minimis.See Knickerbocker Toy Co. v. Aatdamway Int’l, Inc.,668 F.2d 699, 702-03 (2d
Cir. 1982) (use of plairifis work in a mockup product display that was never used in a
production run wade minimi$; see alsdkt. 1043 at 11:23-14:6Forthese reason§oogle, not
Oracle, is entitled to judgment as a matter of law on the issue of whether thd bikrgé
copying isde minimis. Even if Oracle proved that it owned the eleven individual files that it
claims were copied (and it did not), Oracle is not entitled to judgment as a madieranf its
claim that Google’s use of portions of material allegedly from the 11 files wasthende
minimis

B. Google, not Oracle, is entitled to judgment as matter of law on Oracle’s

specifications claim, becaus@ndroid’s specifications for the 37 API packages
do notinfringe Oracle’s API specifications

Google, noOracle, is entitled to judgment as a matter of law on Oracle’s claim that
Android’s specifications for the 37 API packages infritigee Englishlanguage descriptions in
Oracle’s specifications for the 166 API packages in J2GEacle presented only threeamples
of alleged similarities between the Android and J2SE specifications, and apabelasjury could

conclude thaeventhose examplearevirtually identical. RT 1169:25-1170:19, 1171:3-1172:2

1174:17-1175:9 (Lee). Indeed, the fsimilarities n those examples are due to the fact that, as

to the 37 API packages, the Android and J2SE specificai@ndescribing the same thingSee
RT 1175:1024 (Lee) A reasonable jury could only find that the Android specifications for th
37 packages armot virtually identical to the specifications for the 166 J2SE API packaggss.
alsoDkt. 1043 at 14:20-17:8.

Oracle’sotherclaim—that the Android specifications include the SSO for the 37 API

pakages—fails because the SSO is not copyrighta®éPart I1.D, infra. For these reasons,
4
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1|| Oracleis not entitled to judgment as a matter of law on its claim that Android’s specifications f
2 || the 37 API packagasfringeOracle’s API specifications
3 C. Oracle failed to establishthat no reasonable jury could find fair use.
4 For the reasons given below, a reasonable jury couldHatdall four of the statutory fair
5|| use factors favor Google, or at least that three factors favor Googeetivibther is neutral.
6 || Weighing these factors together, a reasonable jury dmadhat Google is making a fair use of|
7 || the SSO of the 37 ARlackages.
8 1. A reasonable jury could find that the purpose and character of
9 S:eo.gle’s use of the SSO of the 37 API packages favors a finding of fair
10 “The language of the statute makes clear that the commercial or nonprofit @claicati
11 || purpose of a work is only one element of the first factor enquiry into its purpose andestiara¢
12 || Campbell v. Acuff-Rose Music, In10 U.S. 569, 584 (1994)Congress resisted attempts to
13 || narrow the ambit of this traditional enquiry by adopting categories of presetygair use, and
14 || it urged courts to presertiee breadth of their traditionally ample view of the universe of releyant
15 || evidencé Id. (citing Harper & Row, Publishers, Inc. v. Nation Ente#/1 U.S. 539, 561
16 | (1985)) (emphasis added). “Accordingly, the mere fact that a use is educatibmal #or profit
17 || does not insulate it from a finding of infringemeauty more than the commercial character of p
18 || use bars a finding of fairnessCampbell,510 U.S. at 584 (emphasis added). Indeed, most of the
18 || exemplary fair uses listed in the preamblsdotion 107are “generallyconducted for profit in
20| this country.” Id. (quotation marks and citation omitted). The Ninth Circuit has recognized that,
21|| afterCampbellitis improper to apply a presumption against fair use based on a defendant’s
22 || commercial purposeSony Computer Enter. v. Connectix Cog)3 F.3d 596, 606 (9th Cir.
23|| 2000) Instead, a commercial purpose “is only a ‘separate factor that tendgtoagainst a
24| finding of fair use.” Id. (quotingCampbell,510 U.S. at 5856
25 But even a commercial use does not impbtthe first factor must weigkgainst fair use,
26 || becausehe more the purpose and character of the defendant’s use is transformativess ‘thig! |
27| be the significance adther factors, like commercialism, that may weigh against a finding of fair
28| use.” Campbell 510 U.S. at 579. A use is transformative where it “adds something new, wrh a
GOOGLE’S OPP TO ORALE’S RULE 50(A) MO'?lON AT THE CLOSE OF PHASE ONE EVIDENCE
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further purpose or dérent character, altering the first with new expression, meaning, or
message|.]”ld. (citing Pierre N. LevalToward a Fair Use Standard03 Harv. L. REv. 1105,
1111 (1990)). “[T]he goal of copyright, to promote science and the arts, is generdigréd by
the creation of transformative works ..” Campbell 510 U.S. at 579.

In Sony v. Connectithe Ninth Circuit found that Connectix’s Virtual Game Station
software (“VGS”) was a product that “creates a néatfprm, the personal computer, on which
consumers can play games designed for the Sony PlayStation.” 203 F.3d Be6@Gse VGS
was an “innovation” that “affords opportunities for game play in new environmeinésNinth
Circuit found that VGS was “modestly transformativéd. The court so found “notwithstandin
the similarity of uses and functions between the Sony PlayStation and tih@l Game
Station™that is, notwithstanding that the very purpose of VGS was to allow users tthelay
same gamethat users play using the Sony PlayStati®he Ninth Circuit was “at a loss” to see
“how Connectix’s drafting of entirely new object code for its VGS program could not be
transformative, despite the similarities in function and screen outflitdt 606-07.

When Google created Android, it, too, created a new platform. Sun itself recodpaze
Android was innovate. SeelTX 435 (email from Schwartz to Schmidt stating, “Sun is ready
embrace Google’s innovation . . . .”). In contrast to J2SE, Android provitiel$ stack”
solution for mobile computing. RT 1938:10-1939:12 (Rizvi). Android builds o858 of he
37 API packages to provide developers with access to a full application framewdbslesoita
smartphone applications. RT 1682:23-1684:1 (Rubin). All of this work required approximg
three years of development to complete. RT 1684:20-24 (Rubimmpugh these effort#\ndroid
createdopportunities to use the APIs in the 37 packages in a new environment, namely the
Android smartphone platform. RT 2182:3-7 (Astrachan) (Android is a mobile platform ghat
very different purpose than J2SE).

And although there are similarities between Android and the J2SE platforms in the
structure, sequence and organization of the API elements in the 37 packages,ttive,struc
sequence and organization of thiplementing codes very different in Android, as compared

with J2SE. RT2182:25-2183:1Astrachan)“The implementation code in Android is complete
6
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1|| different than the implementation code in Jaya&e alsdRT 2184:8-21, 2185:10-2186:17
2 || (Astrachan) (implementing codeompletely different”); RT 2297:7-2299:13 (Mitchell)
3 || (agreeing code is different)n fact, he nine-line rangeCheck method is the only evidence of gny
4 || similarities in theamplementing codiéself. SeeRT 1309:8-1313:11 (Mitchell); RT 2182:13-
5|| 2183:1 (Asrachan) Thus, notwithstanding any similarities between how those APIs are usgd in
6 || Android and the J2SE platforms, a reasonable jury could findAtighbid is, at a minimum,
7 || “modestly transformative.'SeeSony v. Connecti203 F.3d at 606-07. Oracle’s motion does no
8 || address any of this evidence. Based on this evidence, a reasonable jury could findribidt A
9] is, like VGS was, at least modestly transformative.
10 Oracle argues that in order to tobensformative, the defendant’'s work must have an
11 || entirelydifferent purpose than the plaintiff's work. This ignores the Supreme Court’s efinit
12 || of “transformative” inCampbell. 510 U.S. at 57Quse is transformative where it “adds
13 || something new, with a further purpose or different character, alteringgheith new
14 || expression, meaning, or message”). Indee@ampbellthe transform@wve use was a popular
15 (| song recording that parodied the plaintiff’'s popular song recording. While theabrigas a rock
16 || ballad and the other from the hip hop genre, the two works both were commercial enégrtainm
17 || targeting mainstream audiences. Momwalthough the cases Oracle cites involved situations
18 || where the defendant’s work had a very different purpose than the plaintiff's work, noneeof thos
18 || cases hold that a wodannotbe transformative if it has a less than entirely different purpose
20 || Thus, none of those cases nar©@ampbell-nAor could they, given th&ampbellis a Supreme
21| Court decision that is binding on the Ninth Circuit.
22 Here Android not only provided a further purpose and different character to the 37 API
23 || packages at issue, allowing them to be used in a new environment and platform, but also addec
24 || over one hundred new API packages that interact with and inter-depend on those 37 packages.
25| transforming th&sSOof the API packages at issue into something new. RT 1680:24-1682:5,
26 || 1682:23-1684:1 (Rubin); TX 51 (list of API packages in Android version 2nladdition, the
27 || purpose of implementing the API packages was to achiewpatibility with code written to use
28| APIs from those 3packagesRT 1782:6-17 (Bornstein); RT 2183:6-11 (Astrachan); RT 80319-
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20 (Bloch).

To reach a final finding on the first factor, tBeny v. Connectizourt weighed VGS’s
modestly transformative purpose against Connectix’s commercial use 0$¢ Sopyrighted
work. Connectix had reverse engineered Sony’s code in order to determine itsflncti
requirements203 F.3dat 601. Because the final VGS product did not incorporate Sony’s
copyrighted code, the court found that Connectix’s commercial use was onlytidirec
derivative. Id. at 607. Moreover, the use was for the purpose of achieving compatibility, a
legitimate use under the first factdd.; see alsBateman v. Mnemonics, In¢9 F.3d 1532,
1547 (11th Cir. 1996(external factors such as compatibility can negate a finding of infrieger
“per17 U.S.C. § 102(b)” or “a finding of fair use, copyright estoppel, or misuketiis Dev.
Corp. v. Borland Int’l, Inc.49 F.3d 807, 821 (1995ff'd by an equally divided cours16 U.S.
233 (1996) (Boudin, J., concurring) (suggesting Borland’s use of Lotus’s menu hierarchy, i
addition to being noninfringing by virtue of 17 U.S.C. 8§ 102¢hight also be a fair use).
Weighing these facts together, the Ninth Circuit found that the first factoreidh Connectix.

Assuming, for the limited purpose opposing Oracle’s motion for judgment as a mattg
of law on Google’s fair use defengdbat the SSO is copyrightab%efé\ndroid uses copyrighted
material. Althoughthe commerciality of Google’sise would not be indirect exactly the same
sense as iBony v. Connectisee203 F.3d at 60the commerciality of Googleissewould
nonethelesstill be indirect, becauggoogle does nalirectly generate revenue by &&dj or
licensingthe SSO of the API packages or the APIs themseliresgead, Googlgenerates
revenue from Android indirectly, mostly by way of revenue received on adredigs that
appear on Android phones, which is the same way that Ggegkrallygenerates most of its
revenue from any platform, mobile or otherwisgeeRT 1458:12-16 (Schmidt). And, as was t
case inSony v. Connectix;oogle’schallengedise is for the purpose of achieving
compatibility—in this case compatibility with the APIs in the 37 packages at issue. RT 178
17 (Bornstein) RT 2183:6-11Astrachaf;, RT 803:9-20 (Bloch) Weighing these facts togethet

% The SSOs not copyrightableseePartll.D, infra, but unless the SSO is copyrightable, there
no need to reach the issue of fair use.
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a reasonable jurgould reachthe same result that was reache&amy v. Connectixthat the first

factor favors a finding of fair use.

2. A reasonable jury could find that the nature of the SSO of the 37 API
packages is highly functional, and that this favors a finding of fair use.

The second fair use factor, the nature of the copyrighted work, “reflectsctitadt not
all copyrighted works are entitled to the same level of protectiSedga Enters. Ltd. v.
Accolade, Inc.977 F.2d 1510, 1524 (9th Cir. 1992). Of particular note here, the Copyright
does not protect “functional or factual aspects of the woidk.{citing 17 U.S.C. § 102(h)
Works having “strong functional elentshare entitled to less protection than, for example,
works of fiction. Id. (citing Baker v. Selen,101 U.S. 99, 104 (1870)

The testimony at trial established that 8fOof the 37 API packages is function&ee,

e.g.,Dkt. 1047, Findings of Fact 8-9, 14-15 (citing RT 772:17-24, 773:14-16 (Bloch), RT 28P:

9, 290:8-12 (Ellison), RT 364:3-10 (Kurian), RT 1959:12-1960:18 (Schwartz), RT 784:9-21
(Bloch), RT 1304:5-20 (Mitchell, TX 3542, Mitchell Depo. at 12028-121:110), RT 746:24-
7479, 747:25-748:6 (Bloch)). Aeasonable juryould therefore be entitled to find that tB80O
of the 37 API packages is strongly functional, that this fact outweighs anivityaatthe
process of designing the AP&)d thathe functionahature of the SSO of the APIs therefore

favors a finding of fair use.

3. A reasonable jury could find that Google took only so much of the
J2SE API packages ass necessary for compatibility, and that this
either favors fair use, or is at least neutral.

The tird fair use factor considers the amount and substantiality of the portion used
relation to the work as a whol®racle’s infringement claim is based e use of the SSO of
only 37 of the 166 API packages in J2SE. RT 597:18-19 (Reinhold) (166a&kRdges id2SE
5.0); TX 1072 (37 accused API packages). In addition, the Antnplmentingcode for those
API packages is different than the J2SE implementing code. RT 2182:25-PA8Bathan)
(“The implementation code in Android is completely different than the implen@mizide in
Java.”). Based on these facts, a reasonable jury could find that the third factor favols. Goog

Moreover, even if the jury found that the portion of the work that Google used is

9
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1|| significant, “[i]f the secondary usenly copies as much as is necessary for his or her intended
2 || use, then this factor will not weigh against him or hétélly v. Arriba Soft Corp.336 F.3d 811,
3 || 820-21 (9th Cir. 2003). Here, by using only the SSO and not the implementing code, and by
4[| limiting its use of the SSO to the API packages that developers are most likebett  be
5|| able to us¢o write programs in the Java language for a smartphone platform, Google used|only
6 || as much of Oracle’s work as necessa@geRT 2196:7-2202:11 (Astrachan) (all 37 API
7|| packages at issue provide basic functionalities needed to make practical use\d targisage
8 || and are expected/lmlevelopers). At a minimum, then, a reasonable jury could find that the third
9 (| factor weighs neither for nor against fair u§eed. at 821(copying of entire copyrighted
10 || images did not weigh against faseuwhere “[i]t was necessary for Arriba to copy the entire
11 || image to allow users to recognize the image and decide whether to pursusfararation about
12 || the image or the originating web site”).
13 4. A reasonable jury could find that there has been no adverse impact or
the actual or potential market for Oracle’s work, and that the fourth
14 factor thus favors fair use.
15 “Whereas a work that merely supplants or supersedes another is likely to cause a
16 || substantially adverse impact on the potential market of the akigitransformative work is less
17| likely to do sd. Sony v. Connecti203 F.3d at 60{citing Campbell 510 U.S. at 591(emphasis
18 || added). “No ‘presumption’ or inference of market harm that might find supp8drg/Corp. of
18 || Am. v. Universal City Studios, Ind64 U.S. 417 (1984),] is applicable to a case involving
20 || something beyond mere duplication for commercial purposearhpbell 510 U.S. at 591 At
21 || most, such a presumption applies to “verbatim copying of the original in itsteftire
22 || commercial purposes. ..” Id. But where the defendant’s “use is transformative, market
23 || substitdion is at least less certain, and market harm may not be so readily infddedhe
24| Ninth Circuit’s analysisn Sony v. Connectis instructive:
25 The district court found that “[tjo the extent that such a substitution [of
Connectix’s Virtual Game Station for Sony PlayStation console] occurs, Stny wi
26 lose console sales and profit€Order at 19.” We regnize that this may be so.
But because the Virtual Game Station is transformative, and does not merely
217 supplant the PlayStation console, the Virtual Game Station is a legitimate
competitor in the market for platforms on which Sony and Sonylicensed
28 gamescan be played. SeeSega977 F.2d at 1522-23. For this reason, some
10
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economic loss by Sony as a result of this competition does not compel a finding of
no fair use.Sony understandably seeks control over the market for devices

that play games Sony produces or licenses. The copyright law, however, does
not confer such a monopoly.Seed. at 1523-24 (“[A]n attempt to monopze

the market by making it impossible for others to compete runs counter to the
statutory purpose of promoting creative expression and cannot constitute a strong
equitable basis for resisting the invocation of the fair use doctrinEhis factor

favors Connectix.

203 F.3d at 607-08 (emphasis added). As discussed above, a reasonable jury could conc
Google’s use is at least modestly transformative, and that Androidagiamate competitdrin
the market for platforms that implement the 37 API packages, not just the marerfatta
product that supplants those APIshelrecord suggests that Oracle seeks to control the mark
software implementing the API packages at ispigd as Sony sought to control the market for
devices that play Playstation gamé&ee, e.gRT 374:21375:5 (Kurian). However, just as
copyright law does not give Sony a monopoly over the market for devices that plas $anye
produces or licenses, copyright law does not give Oracle a monopoly over thé forask&ware
that implements the 37 API packages. Because Google’s use is transforratioarth factor
favors Google, just as the fourth factor favored ConnectBoimy v. Connectix.

Moreover, a reasonable jury could reject Oracle’s evidence of marketiaged on
allegedfragmentation. First, according to a report Oracle Corporation prepared anttesditbon
the Europealommunityin connectio with its acquisition of Sun, in 2009 vendors already ha
and would continue to ffagment Java as a programming language and environment for
developers.”TX 2237 at 13 (1 15); RT 572:6-20 (Screven). Indeed, Oracle maintains nums
different versionsand profiles of the Java platform, with different sets of APIs for each, and
written for one version or profile will not necessarily run on a different versioroblepof the
Java platform.SeeRT 719:12-725:6 (Reinhold$ee alsalr'X 3508 at X“Fragmented between
Java SE and Java ME, and between Java ME mobile and TV and within mobile andDrV.”)
Reinhold testifiedhowever, that the different sets of APIs available on different versions of

Java platform areot a problem:

Write once, run anywhere was never a promise that if you wrote code for
one Java platform that it would automatically/magically work on another.

11
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The write once, run anywhere promise is relative to a specific one of
the Java platforms. If you write an application that uses Java SE 5, then you can
run it on Sun’s implementation, on Oracle's implementation, on IBM’s
implementation, and on others.

Will that same code run on a particular configuration of Java ME? Well, it
depends. It might. It might not. It dependsathAPIs it uses.

RT 725:10-20 (emphasis addes@e alsRT 563:10-564:1Screven)different version of Java
are not “forks” of each other because they are “each editions of Java spgaiesadjned for a
particular purpose?’) That is,Oracle witnessetestified thatfragmentation” is harmful only if it
occurswithin a platform. Indeed, Oracle’s counsel specifically argued to the jury tifetedites
betweerplatforms are nbharmful. RT 930:13-19 (summary by Jacobs). A reasonable jury ¢
find that Android could not “fragment” J2SE, because it is a separate platformashdesigned
for a particular purpose distinct from the purpose for which J2SE was designed.

Finally, the jury is entitled to rely oavidence at triathat supports a finding that Androiq
helpedOracle’s Java business rather thanming it. The evidence showst Oracle’s Java
business continues to grow at a double-digit rate. TX 573 at 5; RT 1925:23-1927:6 (Java
platforms business was growing 13% year over year as of 2010); T{RB&32Depo. at
229:13-229:21) (played at RT 1927:14-18) (Java platforms business continues to grow at §
approximately 10%). Jonathan Schwartz testified that Android was helping Sunlsudavess
RT 1992:2-19. Had Google takemifferentroute anchotimplemented the Java language and
APIs, Mr. Schwartz testified that this “would have been horrible for Sun’s bgsinBY
1992:16-19.

Thus, onthe trial recorgda reasonable jury coufohd that Android is transformative, that
Oracle’s evidence of fragmentation harm is contradicted by the testimonyuiritaitnesses,
and that far from harming the market for Oracle’s Java platforms, Androiddhniblgiemarket.
Based on the record, a reasonable jury could find, as the Ninth Circuit®lhynv. Connectix,

that the fourth factor favors fair use

D. Google is entitled tojudgment as a matter of law tha the SSO of the 37 API
packages isot copyrightable.

Google has addressed the lack of copyrightability of the SSO of the 37 API packagq
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prior briefsat great length SeeDkts. 260, 368, 562, 601, 778, 823, 831, 852, 860, 897, 898,
993. The SSO of the 37 API packages is not copyrightable by virtue of the expressf tefms
U.S.C. § 102(b) (systems and methods of operation not protected), the Ninth Circuit’s
interpretation of section 102(b) 8ega 977 F.2dat 1522 (“functional requirements for
compatibility” not protected), and the doctrines of mergersmathes a faireFor theseeasons,
and based on Google’s proposed findings of fact and conclusions of law, Google is entitleg
judgment that the SSO of the 37 API packages is not copyrightabebkt. 1047, Findings of
Fact 136, Conclusions of Law 1-20. Oracle thereforeasentitled to judgment as a matter of

law on that the SSO of the 37 API packages is copyrightable.

E. Google is entitled to judgment as a matter of law o@racle’s SSOderivative
work claim.

Google, not Oracle, is entitled to judgment as a matter of |a@raadle’sclaim that
Google’s implementation of the 37 API packages is an unladefivative workof the English
languagedescriptionsf those packages in Oracle’s specifications. As the Court has recogr
Oracle’s derivative work claim is a “classic case of trying to lay claim towmeiship of an
idea.” RT 1869:15-165ee alsdRT 1368:25-1369:1 (Oracle’s derivative work argument “just
seems to me to be invalid under the basic tenets of copyright law”); RT 134 (Z*acle’s
derivative work claim doesn’t “add[] anything, except violating the priecgflyou can’'t get a
monopoly and ownership over an idea”).

The Court has already rejected Oracle’s derivative work theaegRT 2434:13-
2435:16. The Court’s conclusion is sound, because Oracle’s derivative work claim isydonti
the idea/expression dichotomy that is codified in section 102(b) of the Copyrightt Asto is
contrary to the statutory definition of a derivative work, which is a work based on “orn@rer m
preexisting works,” 17 U.S.C. § 101, not a work based on preexideag.

Oracle’s aproach is barred bgaker v. Selden

To give to the author of the book an exclusive property in the art described therein,
when no examination of its novelty has ever been officially made, would be a
surpriseand a fraud upon the public. That is the province of letters-patent, not of
copyright. The claim to an invention or discovery of an art or manufacture must
be subjected to the examination of the Patent Office before an exclusive right
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therein can be ohtaed; and it can only be secured by a patent from the
government.

101 U.S. 99, 102 (1879). It is also barredvgzer v. Stein “Unlike a patent, a copyright gives
no exclusive right to the art disclosed; protection is given only to the expressiondddhenot
the idea itself.”347 U.S. 201, 217 (1954). And it is barredSBga under which “functional
requirements for compatibility” with a system described by or implemented inyagiaed

work cannot be protected by copyright law. 977 F.2d at 1522.

For these reasons, and those expressed in Google’s brief in support of its secomd m
for judgment as a matter of lasegDkt. 1043 at 7:4-8:12 Oracle is not entitled to judgment ag
matter of law on its derivative work claim.

F. Googleis entitled to judgmentin its favor on its equitable defenses.

For the reasons given in Google’s proposed findings of fact and condludit@aw
regarding its equitable defenses, Google, not Oracle, is entitled to judgmiiaise defenses.
Sun knew about and approved unlicensed, open source implementations of the Java API |
as long as the implementation did not use the Java b&ewDkt. 1047, Findings of Fact 37-52
As early as 2005, Sun knew Google intended to implement Java API packages in Android,
Sun never told Google it needed a license to dd&saeid., Findings of Fact 53-61After Google
publicly announced Android, Sun congratulated Google and welcomed Google to the Javal

community. Seed., Findings of Fact 62-72 After Google’s announcement of Android and

release of the Android SDK, Sun continued to talk with Google and publicly support Android.

Sedd., Findings of Fact 781. Google was aware of and relied on Sun’s public statements
approval and acts of support for the Android platfo®eedd., Findings of Fact 887. Oracle
initially encouraged Android and tried to partner with Goo@eseid., Findings of Fact 88-92.

Based on these facts, Oracle’s copyright claim$aresd by the doctrine of laches.
Danjag LLC v. Sony Corp263 F.3d 942, 951-52, 956 (9th Cir. 2002dllegenet, lo. v. XAP Corp.
483 F. Supp. 2d 1058, 1061 (D. Or. 2Q(H3as v. Leo Feist, Inc234 F. 105, 108 (S.D.N.Y. 1916
(L. Hand,J.), Dkt. 1047, Conclusions of Law 24-26.

These facts also establish that Oratepyright claims aréarred by equitable estoppel
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Hampton v. Paramount Pictures Car@79 F.2d 100, 104 (9th Cir. 196@nited States v. King
Features Ent Inc, 843 F.2d 394, 399-4(@th Cir. 1988) Hynix Semiconductor Ing. Rambus In¢.
609 F. Supp. 2d 988, 1025 (N.D. Cal. 2088)d, 645 F.3d 1336 (Fed. Cir. 20118.C. Aukerman
Co. v. R.L. Chaides Const. C860 F.2d 1020, 1042 (Fed. Cir. 1992armichael Lodge No. 2103 v|
Leonard CIV S-07-2669.KK/GGH, 2009 WL 2985476 at *15 (E.D. Cal. Sept. 16, 200XK.
1047, Conclusions of Law 27-34.

In addition, the equitable doctrine of implied license bars Oracle’s ctypyigms
Lulirama Ltd., Inc. v. Axcess Broad. Services,,It28 F.3d 872, 879 (5th Cir. 199¥yYang
Laboratories, Inc. v. Mitsubishi Electronics America, Jri®©3 F.3d 1571, 1576, 1580, 1581-82
(Fed. Cir. 1997)Effects Associates, Inc. v. Coh&08 F.2d 555, 558-59 (9th Cir. 1998)cCoy
v. Mitsuboshi Cutlery, Inc67 F.3d 917, 920 (Fed. Cir. 1995); Dkt. 1047, Conclusions of Law
24-25, 29-32, 38-39.

Finally, the doctrine of waiver bars Oracle’s copyright claitdsited States v. King
Features Entm't, In¢.843 F.2d 394, 399 (9th Cir. 1988)ynix Semiconductor Inc. v. Rambus Jnc.
645 F.3d 1336, 1348 (Fed. Cir. 201d8rt. denied132 S. Ct. 1540 (201.2Qualcomm Inc. v.
Broadcom Corp.548 F.3d 1004, 1019-20 (Fed. Cir. 2p0Bkt. 1047, Conclusions ofdw 4244.

Because the record supports each of Google’s equitable defenses, Oracbnigled to
judgment on those defenses.

1. CONCLUSION
For the foregoing reasons, Google respectfully requests that the Cou@detg’s

motion.

Dated: May 7, 2012 KEKER & VAN NEST LLP

/s/ Robert A. Van Nest
By: ROBERT A. VAN NEST

Attorneys for Defendant
GOOGLE INC.
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