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NOTICE OF MOTION AND MOTION TO STRIKE

PLEASE TAKE NOTICE that Plaintiff Oracl&merica, Inc. (“Oracle”) hereby moves to
exclude portions of the opinioasd testimony of the court-appointedle 706 expert Dr. James Kea
This motion is based on the following memorandfrpoints and authorities, the declaration of
Meredith Dearborn and accompanyindibits, the entire record in thieatter, and on such evidence
may be presented at any hearing as Motion, on a date to be deterrathby the Court, as well as ar

other ground the Court deems just and proper.

Dated: May 1, 2012 STEVEN C. HOLTZMAN

By: /s/Steven C. Holtzman
Steven C. Holtzman

Attorneys for Plaintiff
ORACLE AMERICA, INC.
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

Oracle moves again to strike oagpect of Dr. James Kearl’diimger’s profits analysis: the
accounting for and deduction of Google’s Andraxgpenses, as derived from the opinion of Google’
copyright damages expert, Dr. Alan Cox. This motiollows this Court’s gvious order granting in
part and denying in part Or&t$ Daubert Motion Against Dr. é&arl and providing Google with an
opportunity to remedy the teet underlying the prewus report. (Dkt. No. 891).

In its original April 2, 2012 motin to strike this aspect of DKearl's opinion (Dkt. No. 850, at
1), Oracle argued, and the Court accepted, that €arlKused figures for Android-related expenses
from Google’s expert Dr. Alan Cox’s October 20ddmages report” and thiose figures were from
an “Android Profit-and-Loss Statenten (April 10, 2012 Order, Dkt. N. 891, at 4.) Dr. Kearl relies
on Dr. Cox, who relies on a P&L statement that doesaroits face, establishahthe costs it itemizes
are properly attributed to Andibor that they are “deductibl&genses” within the meaning of 17
U.S.C. § 504. Dr. Cox, in turfdid not conduct an independeaidit of the P&L statement to
determine its reliability” but instedtlelied on interviews of Aditya Agrwal, a senior financial analys
at Google.” [d.) As stated in our previous motionKD850), however, Mr. Agarwal was unable to
explain the methodologies underlyitigat P&L statement when he téigd as Google’s Rule 30(b)(6)
witness on “how Google accounts for Android-redatevenues and expenses” in April 2011. (Dkt.
850 Ex. B (Agarwal Dep.) at 51:17) Moreover, Mr. Agarwal wasot on Google’s trial witness list
and thus was precluded from giving testimonyriat to establish théoundation for how Google
accounts for Android expenses.

Based on these facts, the Caldehied Oracle’s motion withoutgjudice and ordered Google {
provide a supplemental report “revising only tharfdational interviewee(s) for the P&L statements
and also ordered Googlepoovide Oracle with an opportity to depose thaterviewee. (@der at 7.)

On April 16, 2011, Google provided Oracle withsapplement report” by Dr. Cox, redlined tg
show that Dr. Cox had simply substituted tfzene “Rubin” for “Agarwal” in three placesSée
Declaration of Meredith Dearbo(fDearborn Decl.”) Ex. A (Supp. Expert Rep. of Dr. Alan J. Cox)

32n.117, 41, 42.) Mr. Rubin appeared for deposition on Friday, April 27, 2012.
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Mr. Rubin’s testimony suffers from the same defexg Mr. Agarwal’s:Mr. Rubin is unable to

testify as to how Google allocatespenses for Android as reflected the Android P&L, and unable to

ascertain which expenses, if any, directly attributable to the infigement. Consequently, Dr. Keat

still cannot offer testimony on Andid costs that rest on anythingpre than Google’s expert’'s

unfounded assumption. Accordingly, pursuarféderal Rules of Evidence 702, 703, and 403, Orgcle

moves to strike this singkespect of Dr. Kearl’s testimony.

. ARGUMENT

A. Google bears the burden to show that the costs it claims should be deducted
from its infringer’s profits actually contributed to Android’s profits.

In calculating infringer’s profiteis a measure of copyright damgag@racle must “present prog
only of the infringer’s gross revenue, and the imgar is required to provas or her deductible
expenses and the elements of prafitibutable to factors other théme copyrighted work.” 17 U.S.C.
8 504(b). Google therefore has the statutory buodgroof to show its deductible costSee Frank
Music Corp. v. Metro-Goldwyn-Mayer, In@.72 F.2d 505, 514 (9th Cir9&5) (“Any doubt as to the
computation of costs or profits is be resolved in favor of the plaifh. . . . If the infringing defendant
does not meet its burden of proving costs, the grgssefistands as the defentla profits.”) (citation
omitted);see also Taylor v. Meirick’12 F.2d 1112, 112122 (7th Cir. 1983) (“It is too much to asK
plaintiff who has proved infrigement also to do theféadant’s cost accounting.”).

Google may only deduct costs that “actually cimited to sales of thinfringing work.” Frank
Music, 772 F.2d at 516.Before deducting any category of cobm the raw revenue, a defendant
must offer evidence showing how the costs cbaotad to the production dlfie infringing work.

In Frank Music the defendant, MGM, introduced evideratdrial that segregated overhead
expenses into general categories, such as gematadministrative costsales and advertising, and
engineering and maintenance. MGM then allocatpdrtion of these costs to the production of the
infringing show, Hallelujah Hollywood, based omadio of the revenues from that production as

compared to MGM Grand's total revenués. The district court adoptetie defendant’s approach, b

! AlthoughFrank Musicconstrued an earlier véos of the Copyright ActCongress’s amendments d
not affect these holdings. Latases have continued to rely Brank Musicfor this proposition.See,
e.g, Folkens v. WylandC-01-1241 EDL, 2002 WL 1677708, at *6 (N.D. Cal. July 22, 2002).
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the Ninth Circuit reversed, holding that the district court’s findirag MGM had established that its
overhead contributed to the immfging show was clear error.

The court noted that settled law permitted duttion for overhead only “when the infringer ¢
demonstrate that [the overhead expense] was vélaassistance in the prodien, distribution or sale
of the infringing product.”ld. (citing Kamar Int’l, Inc. v. Russ Berrie & Co752 F.2d 1326, 1332 (9th
Cir. 1984)andSheldon v. Metro-Goldwyn-Mayer Pictures,.CD6 F.2d 45, 54 (2d Cir. 193%¥f'd,
309 U.S. 390 (1940)). Although tirdringer need not “prove kioverhead expenses and their
relationship to the infringing prodtion in minute detail,” the defendanbnetheless “bears the burde
of explaining, at least in genétarms, how claimed overhead actualbyntributed to the production of
the infringing work.” Frank Musi¢ 772 F.2d at 516. On the factddre it, althought did not doubt
that “some of defendants’ claimed overhead Gbuted to the production of Hallelujah Hollywood,”

the Court held that the defendants had

offered no evidence of what costs were incluittegeneral categoriesich as ‘general and
administrative expenses,’ nor did theffeo any evidence concerning how these costs
contributed to the production bfallelujah Hollywood The defendants contend their burden
was met when they introduced evidence ofrttaal overhead costdl@cated on a reasonable
basis. The district court apparendlgreed with this approach. Thatot the law of this circuit.
UnderKamar International a defendant additionally must shtivat the categories of overhega
actually contributed to sales of the imfging work. 752 F.2d at 1332. We can find no such
showing in the record before us.

Id. Here, therefore, Google bears the burden of detratimg) not just that Gogle incurred expenses
developing Android, but that theexpenses are “deductible” undg U.S.C. 8§ 504 in that they
actually contributed to the reali@an of Android profits. Nothing ithe P&L statements cited by Dr.
Cox, or in Mr. Rubin’s testimony, allows Dr. Cox[or. Kearl to express ampinion that would meet

that burden.

B. Mr. Rubin was not competent to testify tothe “foundational facts” on which Dr.
Cox and Dr. Kearl ultimately rely.

On April 15, 2012 Google served Oracle with applement report” that consisted of another
copy of the same Cox report witinly three changes. Google stitoged (1) the name “Andy Rubin”
for “Aditya Agarwal” (Dearborn Decl. Ex. At 32 n.117); (2) the name and title “Andy Rubin, Vice
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President for Android” for “Aditya Agrwal, Senior Financial Analystid. at 41); and (3) “Mr. Rubin”
for “Mr. Agarwal” (id. at 42).

At his deposition, Mr. Rubin revealed thatheed limited knowledge, and in significant cases
no knowledge, of the facts necessary to detexminether the Android P&L accurately reflects

Google’s deductible expenses under 17 0.8.504. Mr. Rulm testified that:

e He does not know what accounting system is tiséhck Android expenses. (Dearborn Ded
Ex. B at 7:1-5)

e He does not know who prepared the spreadsheet¢hatied on to discuss expenses with Dr.

Cox, and that he received the spreadsheet from “my attorndgs7:42-8:4)

¢ He does not know who at Google produces the B&tements or the system that is used to
manage Google’s financialsld(7:22-24; 8:18-20.)

e He does not know how Google divides overhedd. 12:19-25.)

Despite the fact that Googl&ered Mr. Rubin as the witnessher would establish the accuracy of

the P&L statement and théazation of Android experes, he testified repeatgdhat he did not know

pecause e [

C. Dr. Cox did not in fact rely on any conversation with Mr. Rubin

Dr. Cox could not have actualtglied on Mr. Rubin in creatiniis report. The conversation
between Dr. Cox and Mr. Rubin dimbt include the factual assentis for which Dr. Cox supposedly

“relied” on Mr. Rubin. Mr. Rubin ttified that he and Dr. Cox “habrief conversation on the phon

4

ORACLE'S MOTION TO EXCLUDE PORTIONS OF RULE 706 EXPERT REPORT OF DR. JAMES KEARL
CASE NO. CV 10-03561 WHA

11%




© 00 ~N oo o B~ w N P

N NN N NN N DN P P P R R PR R R,
N~ o O N W N P O © 0o ~N o o0 b~ W N kP O

N
(o]

for “[p]robably less than 30 minutes.” (Dearborn D&X{. B at 4:14-20.) He admitted that he had n
discussed with Dr. Cox the few things that Dr. Gaxl attributed to him in the “supplement” report.

For example:

I ndeed, Mr. Rubin testified that heutd not support that prasition, because as to the
time period prior to 2008, “the s@dsheets also could include o8t other areas that weren't
Android.” (Dearborn Decl. EXB (Rubin Dep.) at 11:16-18.)

Similarly, Mr. Rubin testified:

5
ORACLE’'S MOTION TO EXCLUDE PORTIONS OF RULE 706 EXPERT REPORT OF DR. JAMES KEARL
CASE NO. CV 10-03561 WHA

ot



© 00 ~N oo o B~ w N P

N NN NN NN P P R R R R R R R
o g N W N P O © 0 N O O A W N L O

N DN
o

And still further:

The only three

topics for which Mr. Rubin is cited in Dr.d®’s report were the three aforementioned points.
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Thus, it is clear that Mr. Rubi(like Mr. Agarwal) dd not and could not pride a basis for how
Drs. Cox and Kearl calculatedsts. Since Google has not prowdde basis to support its claims

regarding deductible costs foffimger’s profits, it cannot offeexpert testimony on this point.

D. Neither the P&L Statement, Nor Mr. Rubin’s Testimony, Specifically Identifies
the Android Expenses that “Actually Contributed to the Production of the
Infringing Work”

Google is not entitled to dedualt Android expenses from itswenues to establish infringer’s
profits. Rather, it may deduct only the expensas ‘@ctually contributed to the production of the
infringing work.” Frank Musi¢ 772 F.2d at 516. Mr. Rubin’s depositirevealed that at least some

the expenses on the Android P&L neencurred for items that diabt contribute to sales of the

nfinging wor
I (= 0. S © (Rubin Dep.) at 51:2:20) Suct

expenses represent the cost of exploring alternaiviedringement, or alternative means of infringin

_ (Ex. B (RubinDep.) at 46:5-12; 51:2-20.puch expenses ma

belong on a P&L for the business ytitit they are not “deductible expenses” for purposes of copy
infringer’s profits. Frank Musi¢ 772 F.2d at 516. It is impossibledetermine from the P&L or from
Mr. Rubin’s testimony which expenses should be assified, or how large those expenses are.
II. CONCLUSION
The Court ordered Google togwide a foundational inteiewee to support thanalysis in the
Kearl report. Google failed to do so. Consequetitle Court should prohibit Dr. Kearl from testifyir]

as to the amount of Googleisst deductions in hisfimnger’s profits analysis.
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Dated: April 30, 2012 STEVEN C. HOLTZMAN

By: /s/Steven C. Holtzman
Steven C. Holtzman

Attorneys for Plaintiff
ORACLE AMERICA, INC.
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