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Oracle America, Inc. opposes Google’s mntio exclude Dr. Schmidt, Mr. Page, Mr.
Lindholm, and Prof. Mitchell from Phase 3.

Google’s description of the documents Oracle has disclosed forothgesexecutives makes
clear that its motion to exclude rests completalyits now well-worn arguments that the only
evidence relevant to infringer’s prdfits “revenue expected from, or the need to take a license for
of, rangeCheck or the test files” (Dkt. 1145 atal)q that “Oracle should not be permitted to offer
evidence of Android’s gross revenues unless @ntil it has shown a causal link between the
infringing works and those revenues (wh@hacle will not be able to do).”Id.) For the reasons
Oracle has articulatedesral times, Google is simply wromm the law. Google still does not
address the cases, from the Ni@ihcuit as well as other appellate courts, that make clear that
Google’s attempt to limit the statutory inquiry intdringer’s profits toone about revenues ultra-
narrowly tailored to the infriging code, as opposed to th&imging product, cannot stand.

Oracle made its initial PhaSewitness disclosures on Sunday, May 13. At that time, Oracle
contemplated that Phase 3 would address (1hoeris profits with respect to the nine literally
copied files, (2) willful infringement with respeict the copying of thoselés; (3) willful patent
infringement; and (4) damages for infringement ef 't04 and/or '520 patentis disclosures of its
initial witnesses for Phase 3, including its discloswtonly of the withessest issue in the present
motion but also Mr. Gupta, Mr.ubin, and Mr. Agarwal, were andeaadapted to the combination of
all of those issues. Googlgisesent motion disregards theged, third, and fourth elements
altogether. The testimony of d&'s. Schmidt, Page and Lindholril wlainly be relevant to those
elements.

Since Oracle made its disclosures, the issue of willful patent infringement has been adva
to Phase 2. Although this reduces the need tdvralLindholm in Phase )racle submits that Mr.
Lindholm’s testimony, particularly relating to willfiikéss in Google’s practicesgarding use of Sun

engineers and his repeated assessment of thdareeeticense from Sun, meains relevant to Phase

3. At the same time, Oracle recognizes that the need for Mr. Lindholm’s testimony in Phase 3 is

lower than its need for testimofipym the other Google executives.
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The testimony of Messrs. Page and Schmidtlélhighly relevant in Phase 3, even if one
were to adopt Google’s incorrecew of relevance. Whereas Googlgues that the issues it deems
relevant “are best addressed to Android businagshead Andy Rubin and Android financial analysf
Aditya Agarwal” (Dkt. 1145 at 1)Qracle has already tried thatrepeated depositions, to no end.
Neither Mr. Rubin nor Mr. Agarwal can testify abaatre issues relating to accounting of Android
revenues, accounting for Andragstpenses, or allocation of expes between business units or
activities.

Oracle previously filed a motion to excludeidence of Google’s expenses because Mr.
Agarwal could not answer questioaishis Rule 30(b)(6) depositiohe Court denied that motion,
but — recognizing that Mr. Agarwdid not demonstrate knowledgetbk relevant issues as the
designated corporate representat¥€&oogle — ordered Google pooduce another witness. Google
produced Mr. Rubin. Mr. Rubin, like Mr. Agarwa¥as unable to answsignificant questions
regarding Google’s revenues or grees regarding accounting for expenses. As a result, the Cour
compelled another deposition of Mr. Agarwakpimed by financial documents that had been
provided to Mr. Rubin. Mr. Agaval remained unable to answeasic questions about Android
finances and accounting practices. Because Gdaigel to produce lower-level employees with
relevant knowledge, Oracle is compelled tchggher. Indeed, Messrs. Schmidt and Page are
identified in the documents and depositions as gfean executive team who regularly reviewed
Android financials. Mr. Page has also bedenred to internally aGoogle as the “executive
champion” of Android. (TX 432 at9.)

In addition, Messrs. Page and Schmidt will tgstif a number of other relevant topics, each
narroiwly-tailred to issues remang in Phase 3. These will include:

e Google’s revenues and profits from Androldessrs. Schmidt and Page are important

witnesses because they each certified Goolescial filings during the relevant time

period, and have made numerous statemeirntgension with documents Google has
produced regarding Android finances gaeding the profitaitity of Android.

e The value of the code copying to GoodgBath Dr. Schmidt and Mr. Page will testify
about key factors that contriteuto the profitability of Adroid and bear on the jury’s
assessment of the proper amount of infringerdditsrto award in viewof the scope of the
infringement currently at issue.
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e Google’s policies and procedures regarding iness ethics, relationships, and use of
employees with conflicts of interesd/ith regard to both infringer’s profits and
willfulness, the extent of @Ggle’s willingness to disregaexisting policies, or the
absence of policies to begin with, will bgsificant in the jury’s assessment of both the
importance and the willfulfness of the infringement.

Google’s top executives, including MessS$shmidt and Page, made key decisions relating
to Android. Google may not have copied mgoke on a line-by-line Isés, but the decision by
Google’s executives to rejeatlicense from Sun, to not put prdoees in place to prevent copying of
Sun’s code, and to not immiiately remove the infringing code froAndroid is relevant to the value
of that infringement to Google.

The value of the copying is demonstrategant by Google’s decisiaio put its valuable
reputation and brand at ridkyy refusing to take a license atién copying Sun’s code. Google’s
motto, trumpeted by Google’s top executives, is “Dée evil.” But Google rejected a partnership
with Sun and instead made the decision to permaéngmeer with a clear conflict — Josh Bloch — to
work on Android and to hire atiper shady” contractor — Nosete-develop class libraries for
Android. (TX 281) The testimony of Google’ptexecutives will be relevant to the jury’s
assessment of these issues. Themuay conclude that the infringent was neither a major factor
in Android’s profitability nor intentional. But #y should be permitted to make that decision based
on a full and fair presentation of evidence.

Google contends that Oracle should be requivedake some “proffer” regarding how these
witnesses have relevant testimony for Phase 3th&extent this is not fulfilled by the discussion
above, Oracle notes that it dissal to Google the sulasice of their testimony months ago. In
October 2011, Oracle identified Mr. I8aidt and Mr. Page as witnessgho it would call live at trial
to testify about the “benefits to Google from Aaidl,” “Google’s revenuerad profit projections for
Android,” and the “facts relating t@oogle’s willful patent and copyig infringement.” (Dkt. 523-2

p. 6, 8.) Oracle disclosed Mr. Lindholm as a wsthevho would testify abotthe facts relating to

1In its most recent 10-K filing, Google stated: “Maintaining and enhancing the ‘Google’ brand is
critical to expanding our base afers, advertisers, Google Netwdfkembers, and other partners.”
(TX 1216 at p. 14.)
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Google’s willful patent andapyright infringement.” Id. at p. 3.) Oracle Isadisclosed specific
documents that it intends to use with each of these witnésa#sf these documents are relevant to
the issues in Phase 3.

Granting Google’s motion would lpgejudicial given that thedirt ordered that this trial
proceed in phases and limited the testimony that Oracle could elicit during the previous phases.
Thus, although Messrs. Page and Schmidt have estdietealready once, theiecall in Phase 3 was
required by the phased approach to trial. Orizahet calling these witnesses to offer, as Google
suggests, “cumulative testimony already offered iarghases.” (Dkt. 1145 at 2.) Oracle seeks to
call these individuals ttestify about the key issues thattgagGoogle’s decision-making and the
value of the infringement to Google, issues thedcle was unable tadress during the earlier
phases

Google also seeks to exclude the testimongrofessor Mitchell. This request is
unwarranted. Professor MitcheNaluated, and disclosed his exatlon of, the code files that
Google copied, and Oracle plans to call him astaess in Phase 3 to discuss the importance of
those code files. One component of infringerafips is the development costs and time that were
saved as a result of tirfringement. Based on his disclosgginions regarding the importance of
testing, Dr. Mitchell can providesgmony on this point as well. (Mitchell Opp. Report {1 91-95.)
Google’s claim that Dr. Mitchell Isa’nothing to say” beyond what Isaid in Phase 1 is wrong. To
the extent Google has concerns about whethainggstimony was discéed in Dr. Mitchell’s

reports, those concerns can be addsluring the testimony, as has bdenparties’ practice. Itis

2 Because Google has produced multiple versiémsany financial documents, many of which are
redacted, inconsistent with each other, or incomplete, Oracle designated multiple iterations of
particular documents. This necessarily increasedumber of disclosed financial documents.
Beyond this set, Oracle designated a relatiliglited set of documents specially relating to
willfulness and the executives’ past statemeagmrding the profitability of Android.

3 In a footnote, Google statetEric Schmidt has long-standing pkto be out of state during the
damages phase; he has business @ik ést Coast this week, and then will be out of the United Sta
for the remaining of May 2012.” Oracle notified Googfats intent to call Mr. Schmidt as a witness
in Phase 3 (along with Mr. Page and Mr. Lindholm) on May 2 — twelve days ago. This evening'’y
motion is the first time Google indicatédeht Mr. Schmidt might be unavailable.
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improper to limit Dr. Mitchell’s testimony before-thact, based again on nothing more than say-so
by Google’s attorneys about what Dritéhell can testify to in Phase 3.

Oracle requests that t@®urt deny Google’s motion.

Dated: May 14, 2012 BOIES, SCHILLER & FLEXNER LLP

By: _/s/ Steven C. Holtzman
Steven C. Holtzman

Attorneys for Plaintiff
ORACLE AMERICA, INC.

5

ORACLE AMERICA, INC.'S OPPOSITION TO GOOGLE’S MOTION TO EXCLUDE WITNESSES FROM PHASE |
CASE NO. CV 10-03561 WHA




