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l. INTRODUCTION

A reasonable jury may conclude that Google infringes Claims 11, 27, 29, 39, 40, arn
United States Patent No. RE38,104 (“the '104 p&feand Claims 1 and 20 of United States
Patent No. 6,061,520 (“the '520 patent”). Gadgladmission that it sold Android phones,
among other evidence, supports a finding thav@ke infringes by selling as well as by making
and using regardless of Google’s legal objectionder existing law, the '104 patent is a valid
broadening reissue patent. Afrére is sufficient evidence support a finding that Google’s
infringement was willful.

The Court should deny Google’s motion jodgment as a matter of law.

I. A REASONABLE JURY COULD FIND THAT GOOGLE INFRINGES THE
ASSERTED CLAIMS OF THE '104 PATENT

The record evidence provides a legally suffintibasis for a reasonable jury to find that
(1) Android’s Resolve.c infringes Claims 11, 39, and 41 of the '104 patent and (2) Android
dexopt infringes Claims 27 and 29 of the '104 patérttere is substantial evidence that Dalvik
bytecode instructions containrapolic references that aresmved dynamically, rather than
statically. (Because Google concedes that Resolve.c resolves symbolic references dynan
the question of dynamic resolution of symbolic refeees applies only tofingement of Claims
27 and 29 by dexopt.) Oracle’s infringement evideproved literal infringement of the '104
patent claims, and there is no needdasider the doctrine of equivalents.

A. Dalvik bytecode instructions contain symbolic references

The dispute over the term “symbolic referefhboils down to whether a field index in a
Dalvik bytecode instruction refers to a fieldardata object by a nans¢gher than the numeric

memory location. There is sufficient evidencedaeasonable jury torfd that the answer is

yes.

1. A field index is a symbolic refereme that is contained in a Dalvik
bytecode instruction

The parties’ trial evidence and argument fexion whether the field index in a Dalvik
bytecode instruction is a symbolic reference. €heisufficient evidence for a reasonable jury
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find that it is. Given the testimony that Dahakd dexopt resolve type indices, method indice

[

and string indices in much the same way as fradites, a reasonable jury could conclude that
these indices are symbolic referencewal. See RT 3239:17-21 (McFadden), RT 3256:8-12
(McFadden), 3310:4-3311:1 (Mitchell).

The evidence proves that the Dalvik VM u#les resolver functions of Resolve.c to
resolve a field index to a numennemory location that is then used to obtain the value of a
specific field. RT 3308:18-3309:24 (Mitchell), 3628:3647:25 (McFadden)Both parties’ trial
evidence and argument focused on a Dalvik bytecwstauction called th&8GET instruction.”
The IGET instruction (together with the IPURStruction) “performs the identified object
instance field operation with the identified fieldatbng or storing into #value register.” TX
735 at 6. In other words, the IGHTStruction “finds the instancaf the object and retrieves the

data from the specified field.” RT 3221:2-7 (McFaddeek alsdRT 3968:10-15 (August). Th

D

IGET instruction contains the “IGET” opco@ad three operands—VA, vB, and field@CCCC{—
where the third operand, field@CCCC, is tisdd index. TX 735 at 6; RT 3221:8-10
(McFadden).

Dr. Mitchell testified that the field index is a symbolic reference:

Q. What's the relationship between thé ity the source code program and that
“field@01"?

A. “Field@01” is really the Dalvik instiction’s version of this field named “y”
(indicating). So everywhere in the progrémat used “y,” that the programmer
wrote “y,” the compiler and the dx tool turnéhat into “field 01.”So this is really
the symbolic name reference “field Oh’the bytecode program corresponding to
the programmer’s favorite name here “igt the “x” “y” coordinate of a point.

RT 4023:8-16 (Mitchell).

Q. Does the reference “01” -- so you reyéd1” as a symbolic are [sic — or]
numeric reference?

A. Symbolic reference.

Q. All right. Does the symbolic referenc@l” need to be resolved to execute the
IGET instruction?

A. Right. What the programmer wrote is ¢ja¢ value over here this object, add
one to it, and do something else with it.

ORACLE’ SOPPOSITION TOGOOGLE SRULE 50(A) MOTION FORPHASE Il (PATENT PHASE) 2
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So in order for that to happen, we havéind where that actual data is in the
object using this symbolic reference. t8e symbolic reference is resolved. There
are a number of steps here. You've heatldrge or four times, so let me save you
the trouble of going through it.

There is a process that looks up infotima here and then does some kind of a
search. There was an animation of @dinsearch. Let’s skip all that.

But ultimately what's found as the resolution of this symbolic reference is this
actual numerical reference, actual numéstation “48.” So when that happens,
that finishes, there is a little structuralbin memory here that has a few parts.

But the important part for us is it ends up with that memory location “48” in it.

And that's what's used by the Dalvik il Machine to then get this data value
and operate on it and continerecution of the program.

RT 4024:23-4025:21 (Mitchell).
The field index is the reference that is ftged to determine a numeric reference to the
corresponding instance field @sf. Google’s Mr. McFadden tdstd that the indices are

resolved by Dalvik:

Q. The Dalvik VM stores pointersatresult from resolving the indexes?
A. Yes.

Q. And the Dalvik VM then pulls them out of storage on subsequent Dalvik
bytecode executions?

A. Yes.

RT 3236:6-11 (McFadden). It is disputed that the field indexontained in the Dalvik bytecod
instruction is not the numeric mory location of the specificdld to which it refers. RT
3614:22-3615:16 (Bornstein); 3761:14-3762:6fddden); 3970:20-3973 (August); 3533:21-
25 (Mitchell).

The Android source code in evidence alsovss that the field index contained in the
IGET instruction is a symbolieference. Android’s Resa@w has a dvmResolvelnstField
function for “[r]esolv[ing] an instance field. TX 47.6 at 8. The input tdvmResolvelnstField ig
a field index and the output is a ptanto the instance field objecgee id see alsdRT 3309:5-
24 (Mitchell); RT 3638:8-17, 3646:24-3647:8 (Makden). Mr. McFadden’s source code
comments explain that the D&twesolving functions convean index contained in the
instruction stream into a pointer:

ORACLE’ SOPPOSITION TOGOOGLE SRULE 50(A) MOTION FORPHASE Il (PATENT PHASE) 3
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When a class, method, field, or string dans is referred to from Dalvik bytecode,

the reference takes the fornof an integer index value This value indexes into

an array of type_id_item, method_id_itefie)d_id_item, or string_id_item in the

DEX file. The first three themselves contain (directly or indirectly) indexes to

strings thathe resolver uses to convert thenstruction stream index into a

pointer to the appropriate object or struct.
TX 46.14 at 1 (emphases added). Mr. McFaddenircoed that this was an accurate descripti
of Dalvik. RT 3236:12-19 (McFadden). He alsstifeed that if the istruction stream index
were the numeric memory locatiahyould already be a pointand there would be no reason
convert it to a pointer. R3234:22-3235:13 (McFadden).

A reasonable jury could find that a figltdex meets the Court’s construction of
“symbolic reference” exactly as the Court condlrite The undisputed fact that the field index

and other indices are containeddalvik bytecode instructiongroves that Dalvik bytecode

to

instructions contain symbolicfierences as required by Claim 11 of the '104 patent. The same

reasoning applies to tlmther asserted claims.

2. Google misrepresents Oracle’s infrigement argument and attempts tg
narrow the meaning of the term “data”

In its motion, Google misrepresents Oraslgfringement argument and accuses Oracle

of redefining the Court’s claim constructio@racle’s infringement argument is based on the

Court’s construction: that the v&k bytecode instructions contafield indices and other indice

that refer to data to be obtashor used, and identify that data by a name other than the numeric

memory location of the datébee, e.g RT 3303:2-3304:20 (Mitchell); TX 4015, 7:12-13. The

evidence Oracle introduced aatrsupports this argument.

Under the Court’s claim construction, a symboéterence “identifies data.” In Android,

actual field data in an inste@ object is “data,” as Googteéxpert testified. RT 4002:5-16
(August). The actual field data &n instance object fglata” in the Court’s claim construction,
and the field index is the symbolieference that identifies that data.

Google is the party misapplyinge Court’s claim constructiorits argument is that a
reference igxclusively limited to what itdirectly references. But thedDrt’'s construction place
no limitation on a symbolic reference other thamot being the numeric memory location of dx
to which it refers. A symbolic reference, bynsture, cannot be a direct reference to the date
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refers to, because it must be resolved befaraltia can be obtained. There is no reason tha
symbolic reference to actual fiktlata in an instance object canaksb be the numeric memory
location of other information thad useful in the resolution pcess that determines the numeri
memory location of the actual field data. Tihizingement question iwhether a field index
identifies the actual field data be obtained by a name othlean the data’s location—and it
does.

In any case, it is clear th&oogle is looking at the wrorgata under a proper reading o
the claim. That actual data in an Android datbgect is the “data” in # Court’s construction is
supported by the '104 patent, because that is thelités “obtained” ofthereafter used” in the
asserted claims. RT 3311:23-3312:19t@Kell); RT 3759:12-3760:23 (McFadden); RT
3954:12-18 (August); 3958:1-3959:4 (August); #3815, 7:12-13, 12:16-17, 12:30-31, 12:44-4
Moreover, actual data in a data object is whadentified by an exemplary symbolic reference
(*y”) in the specification. TX 4015, 1:65-67 (“[A]mstruction that accesses or fetches y, suc
the Load instruction 14’ illustrated in FIG. 1feeences the variable y by the symbolic name
‘y.”); Fig. 1B (illustrating “data object” containig actual values 23 and 17). Google argues
a field index is a numeric reference to a locatiothe Field ID table (EF No. 1166 at 2-3), but
the 104 patent does not identdyything analogous to the infortian in the Field ID table the
claim’s as “data” that is “obtained.”

Moreover, Oracle elicited testimony from whitte jury could conclude that the conten

of the Field ID tablare not “data” at all:

Q. So what this description of the overdk fayout of a dexife shows is that the
Field ID table is not stored in thgata area of a dex file; true, sir?

A. It's not stored in the section that's labeled “Data.”

Q. Not stored in the section labeleddfa” by TX 736, Google’s official definition
of the dex file format; true, sir?

A. True.
RT 3754:13-19 (McFadden). Accordingly, a reasoad@nly could rejecGoogle’s argument as

inconsistent with the Court’s claim construction.
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CaseNo. CV 10-03561 WHA

ta

i

15.

N as

that

pa-1529113



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

3. Dr. Mitchell’s testimony provides subgantial evidence of infringement

Dr. Mitchell’s opinion, to which heestified at trial, is thathe indices in Dalvik bytecode
instruction are symbolic references. BRJ23:8-16, 4024:23-4025:21 (Mitchell). Google attag

that testimony by arguing that Dr. Mitchellcdhadmitted in Paragraphs 269, 272, and 293 of hi

opening report that indices were numal references. ECF No. 1166 at 3.

But Dr. Mitchell testified about sections los opening expert pert that support his
opinion that the field indices ithe IGET instructions are sypolic references. RT 4062:21-
4066:19 (Mitchell) (testimony garding Mitchell Opening Report paragraphs 250, 252, 283 ;

page 38 of Volume 2). He identified particuparssages that discloged support his opinion ar

establish that his opinion did not change spanse to Dr. August’s report. RT 4065:16-4066:

(Mitchell). Although Googt identified three instaes of the same typographical error in Dr.
Mitchell’s opening report, he testified that berrected the problem during his deposition whe
he first realized it, and the jusaw the deposition video in whitle saw the error, consulted th

code reproduced in the report, and corretihecerror. RT 3489:23490:1 (Mitchell). He

explained the errors again when cross-aramha second time. RT 3490:7-10, 3529:17-3530;

4038:10-4040:9 (Mitchell). Dr. Mitchlewas quite clear that the madtes in three paragraphs g

his report were jughat, and nothing more:

Q. And you’re now -- you've now tesid that was just a mistake, right?

A. Yes.
RT 4038:4-6 (Mitchell).

The jury is entitled to believe Dr. Mitcli's testimony. When deciding Google’s motio
for judgment as a matter of law, the Ciomnust credit Dr. Mitchell’s testimonyCity Solutions,
Inc. v. Clear Channel Communications, |ie65 F.3d 835, 841 (9th Cir. 2004) (“In ruling on &

motion for JMOL, ‘the court must draw a#tasonable inferences in favor of the nonmoving

party, and it may not make ciibiity determinations or wigh the evideoe.”) (quotingReeves V.

Sanderson Plumbing Prods., In630 U.S. 133, 150 (2000)).
Google’s argument that Dr. ikdhell “conjure[d] up a rerterpretation of the term
‘symbolic reference’ is not supported by thadance. ECF No. 1166 at 3. Dr. Mitchell's
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testimony was that because a field index refefdata,” in this case agél field data, a field
index is a symbolic reference under the Cowtisstruction and therefeithe 104 patent is
infringed. Because his testimony regarding the “dttat the field indices refer to is consisten
with the Court’s construction, ¢hevidence elicitetom Google’s own witnesses, and the
Android source code itself, there is m@son his testimony shaube discredited.

Given the evidence indicating thatld indices and other inces contained in the Dalvik
bytecode instructions refer to dditg a name other than the nuteememory location of the data
a reasonable juror could find that Dalvik bytecausructions contain symbolic references, an

that the Dalvik VM and dexopt infringe the aded claims of the '104 patent on that basis.

B. Android dexopt resolves symbolic reérences dynamically rather than
statically

Google devotes a single paragraph of itsfliadrying to show that Android dexopt
resolves symbolic references statically rathan dynamically. Googlgnores the contradictor
testimony of its own witnesses and expert daduments authored by its own engineers that
refute its position. No reasonable juigutd find in Google’s favor on this issuse€ECF
No. 1168 at 8-9), and certainly there is mowrntikenough evidence in thecord to support a
finding against it.

Google relies on testimony from Anddogngineer Andy McFadden that dexopt

s

d

“perform[s] a set of static optimizationsRT 3730:16-22. But Google ignores other McFadden

testimony establishing that dexopt is dynamitr. McFadden admitted that because the
resolution process depends on the conditions lesting on the handset, dexopt needs to
rerun when those conditions change by wag efstem update. RT 3769:13-17 (McFaddse,
alsoRT 3255:20-25 (McFadden) (admitting need to run dexopt when performing system u
because memory layout could change). Smyil&oogle relies on testimony from its expert
Dr. August that dexopt is statoecause it “runs and must run before the program executes.”
3940:17-20 (August). But when asked whether “deyxoptesses the dex files when the Dalv

Virtual machine is running,” Dr. August concedédt it does so “[gjmetimes.” RT 3988:14-
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3989:23 (August). Even Mr. Bornstein admitted that dexopt processes dex files while the
Virtual Machine is runningRT 3580:21-23 (Bornstein).

The three documents Google relies on casnpport judgment either. TX 739 is a
duplicate of TX 105, with a different exhibit nuntbeRelying on a croppeguote, Google cites
for the proposition that “dexopt germs optimizations that ‘cape inferred statically.” ECF
No. 1166 at 5. But the full sentence directly tefuGoogle’s position. Hctually states that,

“Some of these require infornati only available at runtimatherscan be inferred statically

Dalvik

—

when certain assumptions are made.” TX 739 dD#acle, of course, does not have to show that

every single dexopt optimizatios performed dynamically to prove infringement. “Some” is
enough. A reasonable jury could find in Oraslig&vor—but not Google’s—on the basis of thi
document alone. That is particularly true givkat, when responding to a customer query ab
dexopt asking, “Why do we need to do thisidgruntime? Couldn’t it be done in compile
time?” Android engineers quoted verbatim from thesy part of TX 739 stating that it shows
“why some of these optimizations can only be performed at runti@erfipareT X 1094 with

TX 7309.

Similarly, TX 735 states only that some opes “are reasonable candidates for static
linking,” and TX 737 identifies somistatically linked” instructon formats. (TX 735, 737). Bu
stating that something is a “resmble candidate” for static limky does not establish that it dog
not operate dynamically. And labeling a processtsic linking” cannot chiage the fact that it
operates dynamically in any event.

The jury could also accetite testimony of Oracle’s exge That testimony did not
consist of mere “conclusory statements” as Google contends. ECF No. 1166 at 5. Dr. Mit
testified at length, explaining in detail how dpkoperates dynamically and how claims 27 an
29 are infringed, expressly relying on and referring to the dexopt documentation, testimon
Mr. McFadden and Mr. Bornstein, and damstrative exhibits. RT 3322:12-3333:13, 3538:9-
3539:24, 4028:14-4029:8. By way of exampleyodlr. Mitchell provided the following

testimony:
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There are a number of reasons why thi éynamic process. It requires runtime
information from the runtime environment.

As | — the class name, for example, refers to a location of a class loaded into
memory. The position of a class inmery depends on how classes are loaded
into the specific phone or diee. So there is runtime information that's necessary
in order to do this resolution.

Q. And therefore?

A. Therefore, it's a dynamic operation.

It's also implemented in the Dalvik Viral Machine, in the dexopt that uses the
same code as the—or overlappingleavith the bytecode interpreter.

This isn’t done, couldn’t be done during ol on the developer’s platform, as |

believe Andy McFadden explained. Saiteally a dynamic runtime environment

optimization.
RT 3539:9-24 (Mitchell).

TX 105/739 was part of the dexopt docurtaion Dr. Mitchell relied upon. As
Dr. Mitchell testified, this docuent shows “that it starts the wigl machine up, does this kind
dynamic boot process there, loads files fromdlass path because, asxplained, we need to
know where they sit in memory in order to findmeric references, and then sets about verify
and optimizing and doing other things with thgtecode. So this is the sense in which it's
dynamic and it’s part of the runtime enviroant of the Android platform.” RT 3332:1-14
(Mitchell); seeTX 105/739 at 2.

There is more than enough evidence in the refmrd reasonable jury find in favor of
Oracle. Google’s IMOEhould be denied.

C. Google infringes the asserted clais of the '104 paent literally

Oracle presented evidence of Google’s litariingement of the '104 patent and argue
that Google literally infringes the '104 patefithere is sufficient evidexe for a jury to find

literal infringement—indeed, as shown in theyous sections, the evidence is compelliBge

alsoECF No. 1168. The jury was not instructed ondbetrine of equivalentsior was it argued.

The doctrine of equivalents praMas no basis for granting judgntes a matter of law of non-

infringement in this case.
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[I. A REASONABLE JURY COULD FIND THAT GOOGLE INFRINGES THE
ASSERTED CLAIMS OF THE '520 PATENT

Oracle proved that Androidx tool literally infringes thesserted claims of the '520
patent by simulating execution oftialization bytecodes to deternarheir static initialization.
As admitted by Google’s expertetlix tool identifies the statinitialization of bytecodewithout
executing themThat is the definition of “simulating exaton” set forth in the claims. If there
was any uncertainty about what the dx tool ddesfile that commenceke process is called
“Simulator.java” and explicitly states that it “sitate[s] the effects of executing bytecode.”
TX 46.16 at line 37.

Google has only two argumentsawoid liability for infringing the '520 patent. Google
argues that it should escape lisy because its expert choodmescall the simulation process in
the dx tool something else: “pattern matchingudit there is nothing ithe claim language that
excludes simulation involving pattern matching frima ambit of the claims. Google’s positio
is based on reading limitationganthe claims regarding whatifisulating execution” allegedly is
and is not. But the claims say what “simulatexgcution” is—identifying th static initialization
of bytecodesvithout executing themTX 4011, 9:56-57. It is undisited that the dx tool does
that.

As Dr. Mitchell testified, theAndroid dx tool faces the sampeoblem as described in the
'520 patent and solves it in the same wayhen a Java program includes a static array & set
of data items), the Java compiler will createrggltist of bytecode instructions to initialize the
array. TX 4011 ('520 patent), 1:57-2:58; RT 3335:10-19 (Mitchell). This set of bytecode
instructions is larger than the arrigself and takes up more memory spal. To reduce the
number of instructions needed faitialization, the '520 patentvention simulate execution of
the instructionsi(e., examines them without executing them) to determine the static initializ
they perform, and replaces them with a shiartstruction to initialze the array. TX 4011 ('520
patent), 2:64-3:7, 3:66-4:17.

The Android dx tool does the same thingrelteives Java bytecode files compiled by &
Java compiler. RT 3547:5-19 (Bornstein). F@esataining static arraysill have long lists of
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bytecode instructions for initialization. RBB34:16-3335:19 (Mitchell)The dx tool simulates
execution of those instructions to identify theistatitialization they pgorm, and replaces then
with a single instration to initiate the array. RT 3338-3339:19 (Mitchell). This process is
commenced in a file called “Simulator.javaithin the dx tool. TX46.16 (Simulator.java);

RT 3340:5-3341:16 (Mitchell). As the engin@@mments clearly state, Simulator.java
“simulate[s] the effects of ecuting bytecode” to figure out whiite bytecode does. TX 46.16
lines 37-43, 86-105. Simulator.java calls uportase parsing methodgarselnstruction and
parseNewarray) to assist with understandimgitistructions. TX 46.16t line 99; TX 46.17 at
lines 211, 887; RT 3341:17-3344:7 (Mitchell). Aeeault of Simulator.java and the methods i
invokes, the bytecode instructions are examingkout being executed, thestatic initialization
is determined, and a shorter “fast instructiemenerated to replatiee long list of bytecode
instructions.ld. This matches the “simulating executistep of the asserted claims.

Google argues that the dx tool cannot be simulating execution of bytecodes becaus
process (1) involves “pattern-matching,” andd@gs not manipulate a stack. But neither of
those limitations exist in the asserted claif@$aims 1 and 20 do not say “simulating executio
of bytecodes except where it involves patternamiag,” nor do they say “simulating execution
by manipulating a stack.”

While insisting that the dx tool does reinulate execution of bytecodes, Dr. Parr
nonetheless admitted that it performs all @& tlonstituent recited steps of simulation. He
conceded that the dx tool works alidas (Dr. Parr’s testimony in italics):

(1) The dx tool “identif[ies] the atic initialization of the array”

“A. We agree that the dwol identifies static itialization of an array.”

(2) by examining the “byte codestbie clinit method against a memory”

Q. And you also agree that what'reetalking about when we’re doing the
function in the dx tool is: “. . . direet to the bytecodes of the clinit method
against a memory.” True, sir?

A. Yes. The static initialization of an array is done with instructions in the clinit
method.

(3) and does so “witho@txecuting the byte codes.”
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“Q. ...you would agree with me thidtis is done without executing the
bytecodes in the dwol; true, sir?
A. In this context, yes.”

RT 3822:17-3823:13. Accordingly, the dx tool isxglating execution of bytecodes as descrik
in the asserted claims.

Google and Dr. Parr admit, moreover, ttegt dx tool’s handling of initialization
bytecodes begins in the Simulator.jae.f ECF No. 1166 at 7; RT 3830:12-19, 3834:8-16,
3834:25-3835:5 (Parr). The engineer comments in that file explictlyritbe it as a “[c]lass
which knows how to simulate the effects of axety bytecode.” TX 46.16 at lines 37. Googl|
tries to evade this description by arguing thatimaf the process happens in another file via
certain parsing methods (parsetostion and parseNewarray) thae called by Simulator.java.
ECF No. 1166 at 7-8. But the fact that Simulateajaalls on methods fmarse instructions doe
not mean it is not still simulating executiontpftecodes. Dr. Parr admitted that parsing

instructionds part of the simulation process

Q. In order to simulate execution obgtecode instruction, #t code would make
a call to another method called parsgtuction on line 119; true, sir?

A. True.

Q. So in order to simulate executionedlbytecode instruction using this code, you
need to parse the imgttion; true, sir?

A. 1 would use the term “decode,” bygs, | understand what the developer
meant.

Q. So parsing the instruction hesegpart of simulation execution?

A. Parsing a single instruction, yes.

Q. And, again, to simulate executiontloé bytecodes, the method makes a call to
a method calls parselnstructioratis on Line 99; true, sir?

A. True.

Q. So, again, in order to simulatesextion, this case of a block of bytecode
instructions, you parse tlmstruction; true, sir?

A. ltindividually parses an instruction, yes.

RT 3828:5-16, 3829:8-17.
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Google also cites to Dr. Parr’'s experimenimich he added a fake bytecode instructig
to the stream of initialization instructions to bkehe pattern of instructions and cause the dx
process to fail. ECF No. 1166at Google argues that “[a]gress using simulated execution
would simulate the execution e&ch instruction, including ¢huseless instruction . . 1tl. This
interpretation of “simulating execution” it rooted in the clan language, which requires
“simulating execution of the bytmdes” but not necesdg separate simulation of each and
every bytecode. In fact, theespfication states that thegdoader of the invention witot
simulate execution of each bytecode, but rather caitain bytecodes thate “generally used td
perform static initialization oén array.” TX 4011, 5:17-51 (“Any byte codes other than thos
listed above are not recognized. .If a byte code is not regaized, the preloader considers it
unsuitable for optimization”). Whether the dx teohulates each instruction separately or blg
of them together ., pattern-matching), it still simulateseution of bytecodes as recited in t
claims.

Finally, Google’s argument improperly impofttack manipulationinto the asserted
claims. ECF No. 1166 at 7-8. As Dr. Parr admitted, the asserted ohakesno mention of
stack manipulation. TX 4011, 9:47-62, 12:3RM;, 3794:20-23. Google had two opportunities
request construction of claim tesrand did not seek to constrisgmulating execution” to require
“stack manipulation.” Nor would there be aogsis for limiting the claims to an exemplary
embodiment.Kara Tech. Inc. v. Stamps.com Ie82 F.3d 1341, 1345, 1348 (Fed. Cir. 2009)
(“The patentee is entitled to the full scope ofdi@ms, and we will not limit him to his preferre
embodiment or import a limitation from the specifioa into the claims.”). Indeed, dependent
Claim 3 confirms that independent Claim hat limited to stack manipulation, since Claim 3
includes “stack manipulatiordis an express limitatiorAspex Eyewear, Inc. v. Marchon
Eyewear, InG.672 F.3d 1335, 1348 (Fed. Cir. 2012) (reversing summary judgment of
noninfringement because “the presence of a depectiem that adds a particular limitation
gives rise to a presumptionaththe limitation in question is not present in the independent
claim”). The absence of stack manipulation i@ ¢ix tool is irrelevanto infringement, as the

asserted claims do nggquire that feature.
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Contrary to Google’s suggestioQracle’s position is not “an implied theory of equivalent

infringement.” ECF No. 1166 at 9. Oracle has ghmdtlvat the dx tool literally infringes Claims
and 20 by simulating execution of bytecodes, (examining the bytecod@&athout executing

them) to identify their stati¢nitialization, as recite in the claims. Godg is not entitled to

judgment on the '520 patent; to the contrary, Oractmntitled to judgment as a matter of law gs

set forth in its counterpamotion. ECF No. 1168 at 12-16.

V. GOOGLE CANNOT ESCAPE LIABILITY FOR PATENT
INFRINGEMENT BY CLAIMING IT GIVES AWAY ANDROID FOR
FREE

Google next argues it cannot be held liablepfatent infringemenibecause its business
model is to make Android avable for “free” and then makies money indirectly through
advertising. This is not the law, and the Cdwa$ already rejected this argument twice.

In the Parties’ Joint Proposed Jury tastions, Google proposed that the jury be
instructed that for purpose$ patent infringement a sale @ifer to sell “does not include giving
something away for free.” ECF No. 539 at 98.e TQourt did not accept this language. Goog
made the same argument at the charging cenéerand the Court rejectit outright, adopting
Oracle’s proposed language that “Distributingptiering a product for free constitutes a use o

sale!”

That's got to be the law. At least on flaets of this caselt would be wrong for

the jury to have the ideaahGoogle, if it is infringng, is excused from infringing

merely because of this free thing on theernet. We all know that Google makes

millions off of this, and this is — indirectly, maybe, but it's the way it works. So

this should not be — this is a boainer. The law has to be this.

RT 3665:24-3667:7See als&eCF No. 1153 § 14 (fingliry instructions).

The Court’s position is well supped by the case law. But the Court does not even |
to reach this question because Google’s admis®&etablished direct infringement independer
of this issue. Google admitted in an RFAp@sse that it sold the Android Nexus One phone
the United States. RT 3105:4-5 (“Google adrthit it sold Nexus Onéevices in the United
States.”). And Google Developer Programgireer Daniel Morrill testified that Google
developers use the Android SDK to developlaations for Android and then run these
applications on Android phones to test thefiX 1126 (Morrill Dep. Tr. at 24:3-23, 36:5-37:23
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38:09-39:07). Google admitted this in RFA resporisaswere entered into the record as well.

RT 3103:19-3104:23.

In any event, many decisions have held thahgiaway an infringing product for free is

“use” or “sale” under section 271(garticularly where it is assatied with anticipated economic

gain. InThorn EMI N. Am., Inc. v. Micron Tech., Intor example, the aot found the plaintiff

infringed by giving away free s#ples of the infringing product:

Viewing ownership of a patemas ownership of the rigio exclude, each delivery
of a free sample consequently impingaesthe patentee’s right to exclude others
from interfering with the pateaé’s monopoly on the patented prodéct.
patentee’s monopoly would be worthless eicample, if, in an attempt to solicit
business, a person delivered free sampdeall of the patentee’s potential
customersMere solicitation, in contrast, doast tangibly affect the patentee’s
monopoly. In sum, because deliveryfiife samples of allegedly infringing
samples tangibly impinges on the patentee’s monopoly rights in a way that
ordinary solicitation does not, such deliyenust be regarded as “use” of an
allegedly infringing product for the purposes of § 271(a).

821 F. Supp. 272, 275 (D. Del. 1993) (emphasis added).

The scenaridhornforesaw is precisely what is jy@ening here. Google has gained a

dominant market position by maig its infringing Android operating system available for free.

As Oracle CFO Safra Catz noted, “It's pretty her@¢ompete with free.” RT 2322:11-12 (Catz).

See also Applied Biosystems, Inc. v. Cruachem, T1@.F. Supp. 1458, 1466 (D. Del. 1991)
(mailing samples of an infringing product megnstitute direct patent infringemen®atent Tube
Corp. v. Bristol-Myers Cp25 F. Supp. 776, 777 (S.D.N.Y. 1938)he distribution of the
patented device only for advertising purpoged without actual monetary compensation
therefore, in my opinion, creates exception to the general rule these of the patented device
forbidden. To hold so would be permitting therdpof something indirectly which is forbidder,

to be done directly.”).

! To the extent Google is implying that this issuay be relevant tadirect infringement, it is
foreclosed from doing so. The parties stipuldabed “if the jury findsthat Google directly
infringes any claims of either @oth of the '104 and '520 patentbe verdict shall be treated ag
verdict in favor of Oracle with respect to both direct and indirect infngement claims relating
to such directly infringed patent claims.” ECF No. 1139 | 1.
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As the Federal Circuit stated Medical Solutions, Inc. v. C. Change Surgical L. la&ase
cited by Google, “[t]he inquiry a® what constitutes a ‘use’ afpatented item is highly case-
specific.” 541 F.3d 1136, 1141 (Fed. Cir. 2008) (citabontted). It is not surprising, then, that
all the cases Google relies uporvéaramatically different fastfrom those at issue here,
involving jurisdictional questions drisolated instances of a demonstration or offer to donate a
product. The holding iMedical Solutionsfor examplewas that the demonsation of a device
at a trade show “which appears to fall shonp@cticing all of the elements of any one claim”
was not a sufficient basis for jurisdictiold. See also Advanc&emiconductor Materials Am.,
Inc. v. Applied Materials, Inc1995 WL 419747 (N.D. Cal. July 10, 1995) at *6 (finding triable

issue of material fact as to whetheoguct demonstration constituted infringemeh)jlyAnne

Corp. v. TFT, InG.199 F.3d 1304, 1309 (Fed Cir. 1999) (plaintiff “conceded it was attempting to

base personal jurisdiction on oofer to donate and nothing more”).

In contrast, by distributing Android for ‘#e,” Google is generating hundreds of millions
of dollars in revenue annuallyseeTX 1061 at 7. One internal Google document refers to
Android as a $10 billion opportunity. TX 431. S®ogle Chairman Eric Schmidt testified, “the
primary reason to have something like Android is that people will do more searches, and then
we’'ll get more money as a result.” RT 1458:9%1f an industry where a free distribution
business model like Google’s is hardly unigG®ogle’s argument @uld gut patent law.

The Court should deny this part of Google’s motion as well.

V. THE ’104 PATENT IS A VA LID BROADENING REISSUE

As Google acknowledges, under existing l@oogle has no defense under 35 U.S.C.
8§ 251. Two months ago, the Federal Circuit heid thfter a broadeningeissue application has
been filed within the two year statutory period,agplicant is ‘not barred from making further

broadening changes’ after the tywar period ‘in the course {the] prosecution of the reissue

? In addition, Android is not given away for freétis licensed in exchange for consideration.
Under the license selected by Google (the Apddbense, Version 2.0), licensees agree to
certain conditions for further dréddution and to waive Google’s ldity arising out of Android,
among other obligationsSee, e.g.TX 46.21 (identifying Android source code as copyrighted
and referring readets license link ahttp://www.apache.org/licenses/LICENSE-200 “the
specific language governing permissi@msl limitations under the License.”).

ORACLE’ SOPPOSITION TOGOOGLE SRULE 50(A) MOTION FORPHASE Il (PATENT PHASE) 16
CaseNo. CV 10-03561 WHA
pa-1529113




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

application.” In re Staats671 F.3d 1350, 1355 (Fed. Cir. 2012) (quotimge Graff 111 F.3d
874, 877 (Fed. Cir. 1997)). Btaats a patentee first filed itpalication in 1996, was granted g
patent in 1999, and subsequently filed thresatening reissue applitans, adding broadened
claims as late as 2007, eight years after the aligiatent issued. The Federal Circuit reversed
the rejection of the third set of claims by Beard of Patent Appeals and Interferences.

In this case, Sun filed its original glcation on December 22, 1992, and U.S. Pat.

-

No. 5,367,685 issued on November 22, 1994. TX 40{64at Sun filed a riesue application o

November 21, 1996, which matured into U.S. Pat No. RE36,204 on April 27, 1999. TX 4013 at

(22), (45). While the '204 reissue applion was pending, Sun tety filed a reissue
continuation application on March 3, 19@9compliance with 35 U.S.C. § 130SeeCertified
File History of '104 Patent, TX 4018 at 4. Th@99 application maturddto the '104 patent.
TX 4015 at (22), (45). Sun filed the '104 reissyplication less thanve years after the '685
patent issued, and the claims added in the '104capipn directly relatedo the errors identified
in the oath accompanying the 204 applicati@eeReissue Declaration, TX 4018 at 29-30;
Supplemental Reissue Declaration, TX 4018 at 1133. The claims at iSaatifby contrast,

were not even related to the claims in thigioal reissue applicain. 671 F.3d at 1353. Under

Federal Circuiprecedent and Sections 120 and 251 of the Patent Act, the 104 patent is a yalid

patent resulting from a propbroadening reissue application.

V1. A REASONABLE JURY COUL D FIND THAT GOOGLE'’S
INFRINGEMENT WAS WILLFUL

The evidence at trial estaliisd, clearly and convincingly,ahGoogle’s infringement of

the 104 and '502 patents was willful, and a reasonable jury could so find.

3 «An application for patent for an inventi disclosed in the manner provided by section
112(a) . . . which is filed by an inventor or iméers named in the previously filed application
shall have the same effeas to such inventioms though filed on the date of the prior
application if filed before the patemtg or abandonment of or termination of proceedings on the
first application or on an applitan similarly entitled to the benefit of the filing date of the firg
application and if it contains or is amendeddntain a specific refereado the earlier filed
application.” 35 U.S.C. § 120 (emphasis addéd)us a reissue contiation application is
treated as if it were filed on the daikits parent rissue application.

~—+
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Under Federal Circuit law, williiness is established if Oracdhows that (1) Google act

“despite an objectively high likeldod that its actions constitutedringement of a valid patent”

and (2) that the objectively defideisk was “either known or so olmuis that it should have been

known” to Google.See In re Seagate Tech., L1497 F.3d 1360, 1371 (Fed. Cir. 2007) (citing
Safeco Ins. Co. of Am. v. Bu51 U.S. 47, 68-69 (2007)). With the exception of a single
sentence that baldly—and incorrectly—assers @racle introduced no evidence sufficient to

meet the second prong (ECF No. 1166 at 17), Godglotes its entire argument to the first

prong.

Willfulness is determined based on the “totabf the circumstances,” not individual fagts

in isolation. SeeKnorr-Bremse Systeme Fuer Nutzfahrzeuge GmbH v. Dana, G8&F.3d

1337, 1342 (Fed. Cir. 2004) (en barsge also idat 1343 (*[W]illfulness’ in infringement, as in

life, is not an all-or-nothing &it, but one of degree.” (quotirigjte-Hite Corp. v. Kelley Cp.
819 F.2d 1120, 1125-26 (Fed. Cir. 1987))).

Ignoring this settled principl&oogle begins with the mistak argument that it cannot be

19%
o

liable for willful infringement unless and until kceived actual notice from Oracle of the specific

patents that Google infringed. ECF No. 1166 afdE3cribing “actual notice” as a “prerequisit
to willfulness). That is not the law, and fedaraurts have repeatedly rejected the argument
Google makes now. For exampleBlack & Decker Inc. v. Robert Bosch Tool Cothe Court

rejected as “without merit” defendant’s argumtrat willfulness requireé#nowledge of specific

patents. No. 04 C 7955, 2006 WL 3783006, at *3 (NlIDDec. 22, 2006). “Indeed, the Federnal

Circuit instructs that it ishe infringer’'s knowledge gfatent rights that is relevant.”ld.
(emphasis in original) (citingCube Corp. v. Seachange Int'l, Ind36 F.3d 1317, 1324 (Fed.
Cir. 2006) andmonex Servs., Inc. v. W.Hukizprufer Dietmar Trenner GMBH08 F.3d 1374,
1377-78 (Fed. Cir. 2005))See also Power Integrations, Inc.Fairchild Semiconductor Int'l,
Inc., 725 F. Supp. 2d 474, 479-80 (D. Del. 2010) (“If Fairchild was not busy studying and
copying Power Integrations’ technology as discussed above, it was essentially ignoring it,
in the Court's view, also rises to tleeel of objectively reckless behavior.BalTalk Holdings,

Inc. v. Microsoft Corp.No. 2:06-CV-367 (DF), 2009 U.®ist. LEXIS 131087, at *6-7 (E.D.
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Tex. Feb. 2, 2009) (holding that constive knowledge is sufficidno satisfy objective prong o
Seagatdest; denying defendant’s motion for suamyjudgment on willfulness because
defendant “was aware both of the innovative chargtics of [patentee’s] technology and [its]
development of a patent portfolio”).

The two cases that Google cites do not hold otherv@sagatesays nothing whatsoevet

about requiring knowledge of specific patenisthe page cited by Google or elsewhe3ee

Seagate497 F.3d at 1371. To the contraBgagateepeats the rule that willfulness requires gnly

that the defendant act “despéa objectively high likelihoothat its actions constituted
infringement of a valid patent.Id. In Google’s only other cas§ustafsonthe Federal Circuit
reversed a finding of willfulness where the only finding from the district court related to
knowledge was that the defendérdt learned of the patemthen it was served with the
complaint. See Gustafson, Inc. v. Intersystems Indus. Prods, 88¢.F.2d 508, 511 (Fed. Cir.
1990).

The evidence of Google’s recklessnessvisrwhelming. Google decided at the very
beginning of Android’s developmetitat it would rely on Java. TX (Rubin email stating that
“Android is building a Java OS”); TX 23 (Swetlarthail stating that “we are building a java
based system: that decision is final”). Moredfically, Google planned from the very beginn
to build a Java virtual machine. TX 4r{éroid was working on a JVM even before Google

acquired it); TX 1 (“currentcenario” in July 2005 included JVM). Although Google tried to

ng

argue at trial that “Dalvik” is not a JVM, the eweldce at trial established that in many significant

ways, itis. Because Android uses the Java lagguDalvik follows the Java virtual machine
specification with respect to class loading, linking, and initiibra RT 3223:13-3224:5
(McFadden). Dalvik also requires developersise the Java compiler, further compelling
similarities between Dalvik and Sun’s JVMs. RT 3547:5-10 (Bornstein). Internally, as late
August 2009, Andy Rubin and other Android teanmibers still used the terms “Dalvik” and
“Java Virtual Machine” “interchangdbly to describe [their] workt the time internally,” and, in
fact, Rubin testified that “ost of the time | used the term JVM.” TX 219; RT 3179:12-22
(Rubin).
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Sun, of course, invented Java, and hasisands of Java pats. RT 1471:24-1473:4
(Schmidt); RT 549:12-14 (Screven). Those faatse well known to Google and the world. E
Schmidt, Google’s CEO during most of the eventguestion and its chairman to this day, wa
the Chief Technology Officer of Sun until 199RT 1471:8-1472:1; 1479:2-3 (Schmidt). Not
only did Google hold an Executive Committee sedhe Java CommunitiProcess (RT 303:1-6
(Ellison))— a seat it still holds-Google in fact designated Anddogéngineers such as Bob Lee
and Josh Bloch to represent it in the J&H. 1181:15-20 (Lee); RT 827:18-21 (Bloch). By

2005, Google had hired numeroumSngineers with extensive experience—and with patent

attributed to them as inventerrelated specifically to Java virtual machines. TX 5; RT 2993:

24, RT 2997:14-2999:12 (Lindha). Tim Lindholm’s bookThe Java Virtual Machine
Specification contains a notice on the coght page itself that thegpecification it describes is
covered by patents, and an entire chaptereobtiok is devoted to describing an implementati

of the predecessor to the '104 patent. TX 25, at 6, 401; TX 4848&.Depomed, Inc. v. lvax

Corp., 532 F. Supp. 2d 1170, 1186 (N.D. Cal. 200@nging summary judgment on willfulness

where “there is evidence that the '475 pateit @m agreement to license the patent to a third
party were well publicized”). Mr. Rubin testified that he had discussions with Sun about
patents relating to the virtualachine. RT 3205:1-3 (Rubin). These facts provide objective
evidence that there was a highelikood that Google’s Java-based Dalvik virtual machine wag
infringe one or more Sun Java patents.

In addition to Google’s knowledge of Jaeehnology, licensing, and business, the lon
continuing pattern of licensing negotiations betw#ee two companies also supports a finding
willfulness. See Walker Digital, LLC v. Facebook, InCIV. 11-313-SLR, 2012 WL 1129370,
*7 (D. Del. Apr. 4, 2012) (finding that alleggans “Amazon had pre-suit knowledge of the
patents-in-suit due to Amazon's interactionthwValker Digital's representatives, which
occurred before the original complaint was filed” precluded motion to dismiss willfulness ¢
see alsd' X 565 at p. 2 (8/2/07: Viret Gupta: “Andy cannot say was not aware of the
licensing requirements - as he had to go thruahi3anger - and we discussed this during Pro

Android Phase, and then during the Swdgle collaboration attempt as well.”).
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Google focuses on just one piece of evidenod, tries to argue that Mr. Lindholm had

forgotten the contents of the book he wrote, or had not actuallyhregtent that he wrote about

in so much detail. Far less exposure to tiemaand patented technology has been held to
establish knowledge—even when the defenéamployee with knowledge of the patent

disclaimed knowledge of the infringing worlsee Stryker Corp. v. Intermedics Orthopedics,

nc.

96 F.3d 1409, 1415-16 (Fed. Cir. 1996). But even if the jury credited Mr. Lindholm’s testimony,

Google’s argument misses the point: Mr. Lintthoalong with Eric Schmidt, Andy Rubin, Bob

Lee, Josh Bloch, and many other Google emplgyeas personally and directly aware that Sun,

and later Oracle, had invested years of rese@to developing technology for Java virtual

machines, and that technology was covered by mtectuding one of the specific patents tha

Google actually infringed.

Accordingly, Mr. Rubin had no choice &imit that, withregard to Sun,

Look, like | said before, | assume theyftening a business, they’'re inventing
intellectual property, they’re protectimigthrough the patent system. Through
GPL, I didn’t know what they were, bukhew that it was dangerous to use the
stuff without knowing exactly what it was.

TX 1128 (Rubin Dep.) at p. 14, 16:04-16.

Despite the fact that Android was buildingJava Virtual Machiné,despite knowing that

Java technology was protected by Sun patéetspite having numerous employees with the

—+

technical ability and direct expence to assess whether Google infringed Sun’s Java patents, anc

despite having the actual inventor of the '52@p§ Frank Yellin, on its payroll, Google looked

away. Such conduct—proceeding with a “danget course of action without availing oneself

* There is no dispute that Googliel have actual knowledge of tpatents it infringed at least a$

of July 20, 2010. RT 3100:10-20 (stipulation asdtice). Google arguabat the period from
July 20 to August 13, 2010, when the lawsuit wigslf is too short to gport a finding of willful
infringement. There is no such rule of laee Walker Digital, LLC v. Facebook, Inc.

CIV. 11-313-SLR, 2012 WL 1129370 (D. Del. Agr,.2012) (refusing to dismiss claim for
willful infringement based on pre-suit knowledgbere complaint alleged that plaintiff and
defendant discussed allegations of infringenpesttone month before the complaint was filed);
Power Lift, Inc. v. Lang Tools, Inc774 F.2d 478, 481-82 (Fed. Cir. B9&finding infringement
willful based on post-noticeonduct where there were orfydays between notice and filing of
suit).
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of means to prevent harm, when those meamsliagctly at hand—is ehvery definition of
recklessness.

Significantly, Google does not spend a single wadrthe willfulness setion of its brief
trying to argue that it had credible defensemtiongement. Seeing th@eakness of its position
Google tries to go outside the trialcord to arguéhat it assertedn its Answer, what it calls
“sound legal defenses to those allegations.FEND. 1166 at 14. Even if that were evidence-
and it is not—the mere assertion of affirmatilefenses is of no help to Google in avoiding a
willfulness finding. See i4i Ltd. P'ship v. Microsoft Car®70 F. Supp. 2d 568, 581-82 (E.D.
Tex. 2009) (“the number of creative defenses that ddioft is able to muster in an infringemen
action after years of lit@tion and substantial discovery igievant to the objective prong of th
Seagatanalysis”),aff'd, 589 F.3d 1246 (Fed. Cir. 2009nd aff'd 131 S. Ct. 2238 (20115ee
also id.at 595 (“The fact that Microsoft presed several defensastrial, including
noninfringement and invalidity, does not meanjthig’s willfulness finding lacks a sufficient
evidentiary basis.”). In any event, Google irsisthat the evidence wiillfulness be limited to
pre-complaint conduct, which the Court adegep RT 3902:15-3903:17; ECF No. 1166 at 13-
n.2. It cannot now turn around and rely on its ymashplaint conduct toveid willfulness.

All that remains of Google’s willfulness argumesithe contention that it could not hav
acted willfully because Jonathan Schwartz &md things about Android in a blog post before
any of Android’s technology had ée released, Larry Ellison saw was “flattered” by Android
before Oracle had even acquired Sun, and Efen8tt was of the “opinion” (a word that Goog
excises from the quoted testimony) that “Sumagement was comfortable that we had done
that what we had done was free and clear ofiseylectual property of Sun’s.” ECF No. 1166
15-16. This evidence of Googlesspposed state of mind would tedevant, if at all, to the
second, subjective prong 8eagatenot the objective prong. Imgevent, the jury plainly and
properly rejected that verygument in Phase 1 when it anse@Question 4.B of the verdict
form with a unanimous “No.”

Finally, Google asserts, in arthivaway line, that Oracle “failet introduce any evidence

sufficient to meet the requirements of the second, subjective pr&@f No. 1166 at 17. A bare
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assertion such as this wouldpide no basis to award JMOL, but the statement is demonstrg
false in any event. The “objectively definesksi of infringement described above not only wa
known or should have been known to Google, the@xee of that risk was established entirely
through Google documents and thstiteony of Google employees.

The risk of infringement came as no surptisé&oogle. Google knew it was building a
Java-based solution that includedaava virtual machine. Google knew that it needed a licen
use Sun Java technology, and had no such licensd. at p. 9 (7/26/2005: “Must take license
from Sun”); TX 3 at p.3 (7/29/2005: “Googleeds a TCK license”); TX 7 at p.1 (10/11/2005:
“My proposal is that we takeleense”) TX 12 (12/20/2005: “Eithex) we’ll partner with Sun as
contemplated in our recent discussions on®)l take a license”); TXL7 (2/10/2006: “critical
license”). Google knew that Sun was willing gsart its patents against Google. (TX 230, R]
3193:3-5 (Rubin) (“Sun had threatened Google teefim different areas of its business, on
patents.”). Google worried abathie risk of “Java lawsuits” over patents and copyrights. TX
326, TX 406, RT 1559:20-1560:12 (Schit)i Google decided thétit could not reach an
agreement with Sun, it would “Do Java amyand defend our decision, perhaps making
enemies along the way.” TX 7 at p. 2. Having duusé that, Google knew that Android was if
“dangerous territory” in dealg with Sun. TX 1029. On Meh 24, 2008, Mr. Rubin urged his
team not to demonstrate Android to any “Surpkyees or lawyers.” TX 29. And on August ¢
2010, Mr. Lindholm needed little time to concludet ggain, that Google needed to take a Ja
license from Oracle for Android. TX 10. A reasble jury could decide that Google’s condu
was willful.

VIl.  CONCLUSION

For the foregoing reasons, the Court shalddy Google’s motiofor judgment as a

matter of law.
Dated: May 17, 2012 MORRISON & FOERSTER

By: _/s/Michael A. Jacobs
Michael A. Jacobs
Attorneys for Plaintiff
ORACLE AMERICA, INC.
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