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Oracle submits this reply brief in supportitsf motion for judgment as a matter of law

under Rule 50(b) or, in thetafnative, for a new trial.

l. GOOGLE INFRINGED ORACLE'S JAVA-RELATED COPYRIGHTS

A. Oracle Owns The Asserted Copyrights

Google states in its opposition that it cotdesOracle’s ownership only of the eleven
individually copied code files,ral that, as to those, “therenes need for a further order on the
copyright ownership issue because the underlyifglitiaissues have been resolved.” ECF N
1217 (Opp’'n) at 1. To the extent Google is stattrwill no longer challenge ownership of eve
the eleven individual filg, Oracle agrees no ownership issue remains.

Moreover, as stated in Oracle’s opening btieé, Court already decidedhis issue agains|
Google. SeeECF No. 1165 at 2. Google incorrectly claims Oracle “failed to introduce any
evidence that Oracle was the author of or the owhtre copyright righten any of those eleven
individual files.” SeeOpp’n at 2. Oracle introduced the twcate of registration, which raises
the presumption of ownership even for individuakkgthat are broadly regfered as part of a
compilation or derivative workSee United Fabrics Int'l, Inc. v. C&J Wear, In630 F.3d 1255,
1257-59 (9th Cir. 2011). In addition, Dr. Rbold testified that i2006, years before the

=)

t

litigation, Sun reviewed all of hJ2SE 5.0 source code to ascertain whether it was owned by Sun

or third parties and could be open-sourcBd. 2231:13-23 (Reinhold). The eleven files Google

copied are all part of J2SE 5.8T 693:1-695:9 (Reinhold)The source code for each of the fi

was introduced into evidence, and ehelars a Sun copyright notice. TX 623.1-10.

Google never presented any ende to dispute ownershiptbie eleven files and waived

its right to present this isstie the jury. ECF No. 1165 at 2.
B. Google Infringed By Copying Commaets From Oracle Source Code
Google does not dispute thatdpied comments from two Java files. It claims its
copying isde minimisbecause Oracle “failed to presentdence showing #t the ‘average
audience’ would recognizee alleged copying of the source code comments.” Opp’n at 2.
is false. Oracle introduced thelevant files into evidence, atitey show that Google copied 4

lines of English language comments word for word identicallgmpareTX 623.9 with TX
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1039;compareT X 623.10with TX 1040. Dr. Mitchell also displeed examples of the copied
comments and original comnterside-by-side and tesétl the copied comments are
“syntactically . . . identical.” RT 1262:13-1263:10. Google did not contest this.

By agreement of the parties, the Court tible jury in respons® a question that,
“Average audience’ means those who would kgeeted to read the copyrighted works.” RT

2687:20-2689:13. A reasonable juguld only find such an audiea would recognize copying

Google also claims the copied comments aregoatitatively significant because they are

not compiled into object code. Opp’n at 2. Bus is true of all comments. Under Google’s
reasoning all comments to computer programdd be freely copied, even though they are

expressive in natureSee, e.gBrocade Commc’ns Sys., Inc. v. A10 Networks, i1 U.S.

Dist. LEXIS 91384 at *7-8 (N.D. Cal. Aug. 16, 20)(hpting expressive @racter of comments).

Oracle properly objected th@&oogle has the burden of providg minimiscopying. See,
e.g, ECF No. 1018 at Jury Instruction 28; RT2404:10-2405:2 (chargingpnference). Google
failed to meet that burden. But even if Oracld tiee burden of proof it more than met it here.

C. Google Copied Java Specificationsto Android Specifications

Copyright protects the SSO of documentati®&ee, e.gUrantia Found. v. Maaherra
114 F.3d 955, 959 (9th Cir. 1997). Had the issiu8SO copying been submitted to the jury
along with copying of the Englislanguage descriptions, the jumpuld necessarily have found
Google infringed Oracle’s copyright its documentation because, as Google concedes, the
of the documentation is identidal the SSO of the Java APagkages, which the jury found to
infringe. SeeOpp’n at 3. A reasonable jury would hadene so even under a virtual identity
standard because Google’s expert concede& 80 of the 37 Java and Android APIs are
virtually identical. SeeECF No. 1212 (Mot.) &; RT 2214:3-9 (Astrachar{SSO is “virtually
identical”).

Contrary to Google’s argumerthe Court may considerighissue under Rule 50 even
though it was not submitted to the jur$eeECF No. 1201 at 3 (“The final charge to the jury W
and remains the complete statement of the law governing the trial isgass a timely and

proper objection to the instructions was mauhel the Court now agre#sat the objection has
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merit.”) (emphasis added). Oracle properly objecteedeECF No. 997 at 1-3; RT 2383:15-

2389:7. The Court should grant this motion becaudgment is appropriate as a matter of law.

Google suggests the SSO of Oracle’s docuntientgs not protectable because it was

“created automatically.” Opp’'n & However, neither the English language comments nor the

SSO of the Java documentation were automatigaherated. Developers painstakingly chos
the original selection, structure, sequencel @rganization and wrote comments in each sour
code file. See, e.g.RT 585:16-586:6, 621:7-622:5, 628:@29:6, 634:1-25 (Reinhold); RT
1238:11-1239:12 (Mitchell). The fact that a congoyirogram then extracts these comments
formats them as HTML documentation doesmeotder the text or the SSO unoriginal.

Finally, a jury instructed undé¢he correct “substantial silarity” standard would have
found Google infringed the English-language dgdmns in Oracle’s documentation as well.
Google’s argument that Oracle peased only three descriptionsttee jury overlooks that Oracl
submitted complete sets of J2SE 5.0 and Awddocumentation into evidence. TX 610.2; TX
767. Google developer Bob Leetified that the excerpts Oracle presented at trial were
“substantially similar,” and that this same legékimilarity exists across the documentation fg
the 37 packages in suit. RT 1191:3-1175:25-1176:3 (Lee); TX 610.2; TX 767.

D. Google’s Copying Is Not Fair Use

Google argues Oracle’s motion is moot afatouse given the @urt’s copyrightability

ruling. Opp’n at 9. Oracle acknowledges gnagtiMOL on fair use would require the Court t

overturn its copyrightability order and movesfair use to preserve its rights on appeal.

1. Google Made Huge Profits ByCommercially Exploiting
Oracle’s Copyrighted Works

Google argues Android’s use thie Java APIs is not “whollgommercial.” Opp’n at 5.
This is nonsense. Andibis hugely profitable SeeRT 1458:12-16, 1456:15-19 (Schmidt);
2225:18-2226:24 (Agarwal); TX 1091. Indeed, Godghairman Eric Schmidt testified: “the
primary reasorto have something like Android is that people will do more searches, and th
we’ll get more monegs a result.” RT 1458:13-15chmidt) (emphasis added).

That Google makes most of its money indiledty selling advertimg, changes nothing.
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A defendant need not directly earevenue from a work for its @0 be commercial. As the
Court stated in response to a juror’s question ostbgect, “[W]ith respect tthe first factor that
calls out the purpose and the cmer of the use, that phrasentemplates both direct and
indirect uses.” RT 2668:18-2(e also A&M Records, Inc. v. Napster, Jr239 F.3d 1004, 101
(9th Cir. 2001) (“Direct economic benefit is not required to demonstrate a commercial use
Even a non-profit organization—which hardlgscribes Google—cannioéeely copy another’s
work to earn revenueSeeWorldwide Church of God v. Philadelphia Church of God,,1B27
F.3d 1110, 1118 (9th Cir. 2000) (finding no fair useemehunauthorized distribution of plaintiff’
religious book profited defendant “by attracting new members who tithe ten percent of the
income to PCG, and by enatui the ministry’s growth”).

Google’s reliance o8ony Computer Entm’t, Inc. v. Connectix Cp883 F.3d 596 (9th
Cir. 2000) for this point is misplaced. To tetent the court found “Connectix’s commercial
of the copyrighted material . . . was ontglirect or derivative,203 F.3d at 607 (internal
guotation omitted), it is becausetltase concerned intermediatpying not a business model
involving indirect earnings. Sordid not even contend that Caauiix’s final product infringed.
Id. at 604 n.7. Here, by contrast, Oracle acc@eaogle’s final product, and a jury found that
Android does, in fact, infringe Oraclec®pyright in the SSO of the Java APIs.

Google incorrectly relies oBampbellto argue that “commercial use does not as a mg
of law tilt the first factor against fair use©Opp’n at 5. The most Google can claim from
Campbellis that “the more transformative the newriydhe less will be the significance of oth
factors, like commeralism, that may weigh against a finding of fair us€ampbell v. Acuff-
Rose Music, In¢510 U.S. 569, 579 (1994 ampbellwas a parody case, and the Supreme Q
emphasized that in evaluating whether a usarstormative, “[tjhe enquiry here may be guid
by the examples given in the preamble to § 1@3kihg to whether the use for criticism, or
comment, or news reporting, and the likéd: at 578-79. “[P]arody has an obvious claim to
transformative value.ld. at 579. The same does not hold timresoftware. Google does not U
Java for criticism or comment. Googlepied the Java APIs to make mon&eeRT 1458:12-16

(Schmidt). Pos€ampbelicase law consistently holds conmaial use, like Google’s, weighs
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against fair use. “Although nobntrolling, the fact that a neuse is commercial as opposed td
non-profit weighs against a finding of fair uséelvis Presley Enters., Inc. v. Passport Vida49
F.3d 622, 627 (9th Cir. 2003)yerruled on different grounds Flexible Lifeline Sys. v.
Precision Lift, Inc, 654 F.3d 989 (9th Cir. 20119ee also NapsteP39 F.3d at 1015.

Google also does not meeettransformative test und€ampbelland the decisions that
have followed it. Android uses the 37 JavdAiR exactly the same way and for exactly the
same purpose. Google does not even respo@dacie’s evidence that Android uses the Java
APIs for the same purpose that Oracle licensaebk as Research in Motion, Nokia, and Dang
used the Java APIsSeeMot. at 7. Labeling Android a tifl stack” does not help Google; its
final product competes with products from Orddensees, and includiragdditional APIs with

these 37 does not make the use transformative.

2. Both Sides Acknowledged the Creative Nature of Oracle’s
Work

Because Google copied creative elements fdvacle’s work, the second factor also
weighs against fair use. Merely labeling a work as “functional” doesead to a contrary resul
In Segawhich Google cites, the Ninth Circuit notédo the extent that there are many possih
ways of accomplishing a given taskfulfilling a particular meket demand, the programmer’s
choice of program structure and design roayhighly creative and idiosyncraticSega Enters.
Ltd. v. Accolade, In¢977 F.2d 1510, 1524 (9th Cir. 1993).islonly where expression is
“dictatedby the function to be performedd., that this factor favors fause. In this case, all of
the testimony from both sides at trial was thesigning APIs is a highly creative endeavBee
Mot. at 8. Moreover, Google copied non-functibel@ments that were included for aesthetics

and comprehensibility, not to meet techhimanstraints. Dr. Reinhold testified:

In the Java Platform APIs, for example, eauld have put all of the classes into

one giant package. We could have given classes packages, interfaces, methods,
fields. We could have given them completely random names and they would still
run just fine on the computer. Theywd be really hard to use from the
developer’s, the software developestandpoint, but in a certain sense the
computer doesn’t care. They are just names.

RT 619:16-23. No witness ever challenged this testim@age alsdRT 752:5-6 (Bloch) (“Q.

There are aesthetic matters in API desamrect, sir? A. Yes, there are.”).
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3. Google Copied the Backbone of Oracle’s Copyrighted Work
Google does not dispute thatopied the SSO of 37 of 166 API packages in J2SE.

Opp’n at 9. Nor does Google dispuhat the materials it copiéceplicate [] every structural an
organizational element” of the 37 packagesuit: RT 2191:17-20 (Astchan). Thus Google
has effectively admitted it copied quantitatively and qualitatively significant portions of Ora
work. SeeHarper & Row, Publishers, Inc. v. Nation Entes#71 U.S. 539, 564-65 (1985)

(finding infringement based on copying of 3@0rds of Gerald Ford’s memaoirs).

Google’s argument, instead, istht copied no more thareoessary for its intended use|

As discussed in Oracle’s opening brief, this argunefactually wrong. Both sides agreed thg
only about 60 classes are requiredtfee Java language to functioBeeMot. at 14. Google’s
claim that it copied only whavas necessary is tautological: Gaogbok what it wanted. This
does not make Google’s use fair. “[A] finding tiia¢ alleged infringersopied the material to
use it for the same intrinsic purpose for which tbpycight owner intended tb be used is stron
indicia of no fair use.”"Worldwide Church of Gqd227 F.3d at 1118 (quotiridarcus v. Rowley
695 F.2d 1171, 1175 (9th Cir.1983)). But even if Geagére right, at most that would render
the third factor neutralSee Kelly v. Arriba Soft Cor@336 F.3d 811, 821 (9th Cir. 2003).

4. Google’s Use Harms the PotentidWlarket For and Value of the
Copyrighted Work

Even where the use of a work is partlgrsformative, courts may still presume market

harm from commercial useSee Passport Vide849 F.3d at 629, 631 (finding that “Passport’s

use of many of the television clips transformative,” but thatf‘the purpose of the new work is
commercial in nature, ‘the likelihood [ofiarket harm] may be presumed.™).

That presumption applies with particularde here, where Android devices that copy t
Java APIs compete directly with smartphones titense Oracle’s AB. Oracle elicited

testimony that there are 750,000 Android-compatilledece activations each day containing th

infringing code. RT 1017:4-16 (Molj. Google argues that it “heed” the Java business rather

than harmed it because Oracle’s overall “Jawsr®ss” continues to grow. Opp’n at 12. But

Google’s argument takes no accounth potential licensing revenue Oracle is losing every
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See Campbelb10 U.S. at 590 (court should consider “‘whether unrestricted and widespresd
conduct of the sort engaged in by the defendamivould result in a substéially adverse impact
on the potential market’ for the original”) (a@tton omitted). Moreover, the licensing figures
Google cites are theombinedicensing revenues for the Entege, Standard, Micro, and Card
editions of Java-seeRT 1926:13-1927:23 (Rizvi); TX 573 &t This encompasses licensing
revenue from a broad range of products from entsservers, to computers to memory cards
most of which have nothing whatsoever to do wiitis case. And, of course, the market overs
for mobile devices is itself growing. By makj Android available for free, Google interferes
with Oracle’s ability to geneta revenue from licensing Java for use in smartphones.
Google also cannot so easily dismiss frag@gorh. Oracle preserdeextensive evidence
at trial that Java’s “writence run anywhere” capability isndamental to its valueSee, e.gRT
295:15-19, 296:2-4 (Ellison); 381:%% (Kurian). Oracle and the tae Java community have
spent years of effort trying to preserve thee, e.g.RT 293:11-296:4, 298:15-299:10, 302:8-

303:6 (Ellison); TX 610.1; TX 980 at 6. Google itseiés to prevent fragmentation of Android.

See, e.g.TX 749 at 8-9 (Android Compatibility Defition). Android has fragmented Java. Th
fact that Oracle provides fodava software platforms suitalite different needs does nothing 1
lessen the harm from Android’s fragmentation.e Bixistence of different software platforms f
such different systems is hardly surprisingwdiuld not make sense to have the same softwa
platform for powerful enterprise servers and timgmory cards given the vastly different need
of the systems they must support. The fouatitdr weighs strongly agast fair use as well.
E. Oracle Is Entitled To Judgment On Copyrightability

The parties agree Oracle is not requiretiléoa rule 50 motion on copyrightability
because the Court decided that issBeeMot. at 9-10; Opp’n at 12-13ge also Granite State
Ins. Co. v. Smart Modular Techs., In¢6 F.3d 1023, 1030-31 (9th Cir. 1996). Oracle addres
copyrightability in its motion aa precaution to ensure itglits are preserved on appeal.

Oracle set forth its position in its openinggbras well as in the prior briefing it
incorporates by reference. The parties havensitely briefed the copyrightability issue at the

Court’s request. Google is o position to complain abourtcorporating this briefing by
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reference, since Google did precisely thmeahing in its Rule 50(a) motion—indeed
incorporation by reference ofélprior briefing was the sole &ia for the portion of Google’s

Rule 50(a) motion directed the copyrightability issueSeeECF No. 1043 at 2.

Oracle briefly addresses the issusoénes a fairbere, because Google suggests it could

be used as an alternative ground to supperCiburt’'s copyrightabity order, even though
Google recognizes that “the Codid not so hold.” Opp’n at 14. Google never established a
trial that the APIs consisted entirely of “coranplace expressions [that] are indispensable an
naturally associated with the treatment of a given id&avirsky v. Carey376 F.3d 841, 850 (9t
Cir. 2004). As the Court held, ‘i impossible to say on this redahat all of the classes and
their contents are typical of gu classes and, on this records tbrder rejects Google’s global
argument based @tenes a fairé ECF No. 1202 at 36-37 n.9. The only evidence submitteg
this issue showed that, far from being commonplace inevitable expressions, APIs solving {
same problems can be designed very differerige, e.gRT 627:21-628:1 (Reinhold) (“In
anything except the most triviAPI design, there are so manyoices to be made | wouldn’t
know how to start counting them.ljJ. at 623:17-626:15, 627:21-629:6 (java.nid);at 630:11-
631:18 (java.util.logging); 1240:23-1244:16 (Mitll) (data collections, java.util).

Google argues the Coutiauld nonetheless apply teeenes a faireloctrine because the

APIs have become commonplace among Java dgeed. Google totally misstates the law.

None of the cases it cites supports the argumanttiopyrighted work loses its copyrightability

under thescenes a faireloctrine when it becomes popular. Swirsky defendant’s unsuccessfu

scenes a fairargument was that two of the measureplaintiff's song coudl not be copyrighted

because they resembled the folk song, “For He’s a Jolly Good Fel®wirsky 376 F.3d at 850!

And in Mitel, Inc. v. Iqtel, Inc.124 F.3d 1366, 1375 (10th Cir. 1997), the Tenth Circuit

expressly rejected the argument that pl#fiatfour-digit command codewere uncopyrightable
scenes a fairbecause they had become a common meati the industry and were copied for
efficiency. (“The court’s analytical focus shdulave remained upon the external factors that
dictatedMitel's selection of registers, geriptions, and values.”) (gghasis added). Similarly, ir

Computer Associates Interti@nal, Inc. v. Altai, Inc.the Second Circuitated the court should
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“examine the structural content @ allegedly infringed prograror elements that might have

been dictated by external factors.” 982d 693, 710 (2d Cir. 1992) (emphasis added).

F. Google Created An Infringing Derivative Work

Google does not deny Android is based on @fad\PI specificationslt cannot because

its own witnesses admitted thiSeeRT 2219:7-18 (Astrachan) (Android source code was “based

on the specification™)id. at 2214:17-2216:1%ee als®82:25-983:3 (Lee) (admitting Google
consulted Java API specifications whena@leping Android); 183@:9-1837:2 (Bornstein)
(Android team used Java specifications to deinf@mation for implementing Android APIs).
is no coincidence that the SSO for the 37 AndAdds is virtually identtal to Java’s. Google
implemented its “core” libraries based on thealAPI specifications. RT 985:3-6 (Lee).
Google instead argues its ctiea of a derivative work is not actionable because the

material it copied is not copyrightabl&eeOpp’'n at 16-17. Google’s gument that it utilized

only unprotectable ideas from Orad English language descriptioissncorrect for the reasons

stated in Oracle’s opening briekeeMot. at 16-17. If Google is wrong about copyrightability

this defense disappears, as doggitempt to distinguish the cas#ed in Oracle’s opening brie

. GOOGLE INFRINGED THE ASSERTED CLAIMS OF THE '104 PATENT

A. Android’s Resolve.C Infringes Claims11, 39, 40, And 41 Of The '104 Patent
Because Dalvik Bytecode Instrugbns Contain Symbolic References

Google claims Dalvik only coains indexes which are not symbolic references. But t
undisputed facts show a field index in a Dalbikecode instruction meets the Court’s definitig
of “symbolic reference.”

The field index contained in a Dalvik IGET insttion specifies the field from which da|

is to be obtained. TX 735 at 6; RT 32210 (McFadden). As Mr. McFadden testified:

Q. Can you explain whatéhget instruction is?

A. That is the instance figlget instruction. What that means is there is an object
somewhere and you need to get a piece of data out of it. The data is stored in
fields. So what this instruction doesti$inds the instance of the object and
retrieves the data from the specified field.

RT 3221:2-7 (McFaddenyee als8968:10-15 (August). As sh, the IGET instruction

corresponds to the “LOAD ‘y" istruction in the 104 patentRT 3297:10-3302:2 (Mitchell);
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3956:2-3961:6 (August). According to Mr. Mafeken’s testimony, the ‘&a” that the IGET
instruction specifieand retrieves iactual field data fromhe instance of an objecRT 3759:12-
3762:6 (McFadden). Google failed to rebut this evidei8aeOpp’'n at 18.

Google’s argument that thR6&ET instruction corresponds the “LOAD 2” instruction
depicted in the patent is unsupported. The “LOZDnstruction fetches tvalue stored in the
second slot of the instance of a data object. RT 3957:12-3958up0¢8). But the IGET
instruction does not fetch the “data” stored infedd ID table and store it in a Dalvik register
for use by other Dalvik virtual machine insttions. RT 3760:10-13 (McFadden) (“Q. The IGE
instruction doesn’t obtain the number ‘2,” sholere under field ID, or ‘@ from the string ID
table, and store ‘2’ or ‘76’ in a Dalvitegister; does it? A. It does not.”).

No reasonable jury could finddha field index in an IGET struction is not a symbolic
reference to field data in an @of. Indeed, Mr. McFadden testid that an index in a Dalvik

instruction is a reference tactass, field, method, or string:

Q. And the performance is improved $igring the results of resolution because
if you didn’t store the results, then we waillave to repeat the resolver process
every time something referred to ass field, a method or a string in the
instruction stream, true?

A. If it refers to it by the indesthen yes.

Q. Ifitreferred to a class, field, nheid or string in thénstruction stream, you
mean ifit referred to the class, field, nid or string by an index in the
instruction streamjs that how you would correct it?

A. By the class index, field indemethod index, string index.

RT 3240:11-22 (McFadden) (emplaadded). As Oracle pointed out in its opening brief (Mot.

at 18), every Google witness confirmed the field index contained in DRIBET instruction is
not the numeric memory location of the valuahef data from the instance of an object. RT
3614:22-3615:16 (Bornstein); 3761:11-3762:6 (Mdéen); 3970:20-3971:3 (August). Google
failed to identify any contrary evidenc&eeOpp’'n at 19. Because a field index refers to a fie
but is not the numeric memory locationtbé field, it is a symbolic reference.

That a field index is resolved into aipter (a numeric memory location) further

establishes that it is a sywlic reference. Mr. McFadden’s testimony proved this point:
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Q. So the resolver uses the stringthm DEX file to convert the instruction
stream index into a pointer, correct?

A. Yes.
* * %
Q. The Dalvik VM stores pointersatresult from resolving the indexes?

A. Yes.
RT 3235:11-13, 3236:6-8 (McFadden). This testignalso establishes why Google’s argume

(Opp’n at 19) that strings are whaae “resolved” fails. It is thedid index that specifies the fiel
from which data is obtained, and it is the fielden that is resolved by the Dalvik VM into the
numeric memory location of that data. The stangtaining the name of the field, which is usg
in the resolution process, et resolved into the location oféldata, as Google argues (Opp’n

19), because it coulasobe the name of differentfield or the name of a method:

Q. Ahh, okay. Now we’re in sync. Ml “fun” is a symbol representing a field
that has a value?

A. “Fun”is just a symbol. I could kra a method called “fun.” 1 could have 10 --

10 different classes withdids called “fun.” And theyvould all use the same
symbol because in a dex file all iastes of the word “fun” are shared.

RT 3758:4-9 (McFadden). It iselfield index in the IGET instation, not a stng in the string
data table, that is the refemmto the field: the IGET instruction “[performs] the identified obje
instance field operation with the@entified field loading or storing intthe value register.” TX
735 at 6 (emphasis added).

No reasonable jury could conicle that the field index inRalvik IGET instruction is not
a symbolic reference to the actéiald data that IGET is supposeddet. Whether it is also an
index into a table that containgormation that the resolver functions use to determine the
numeric memory location of the actual field datanslevant. Under th€ourt’s construction of
symbolic reference, it is enough that a fiegldex identifies—“specifiesin Mr. McFadden’s
words—data to be obtained, by somethother than the ti&s location.

B. Android Dexopt Infringes Claims 27 And 29 Of The '104 Patent

Oracle is also entitled to JIMQhat Android’s dexopt infriges 104 patent claims 27 an
29. There is no factual dispuabout how dexopt works. Goajt engineers testified dexopt
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resolves symbolic referenciego numerical referencesSee, e.g.RT 3769:8-12 (McFadden).

The operation of dexopt confirms that a figldex in an IGET instruction is a symbolic
reference. Dexopt replaces the IGET instruction and its field index operand with the
IGET_QUICK instruction, which has a field offset as an operé&8ekRT 3746:22-3747:14
(McFadden); RT 3301:18-19 (Mitchell). Googlagument (Opp’n at 20) that dexopt replace
one numeric reference with another is wroBgththe field index and the field offset are
references that specify the d#tat is to be obtained. RT 32817 (“So what this instruction
[IGET] does is it finds the instancé the object and retrieves thetadrom the specified field.”),
3250:6-23 (McFadden). The differensdhat the field offset ithe numeric memory location of
the actual field data and the flahdex is not. RT 3761:7-10 (MaBden). The field offset is a
numeric reference to the actual@l data and the field indexassymbolic reference to it.

Google has no rebuttal to the testimony thabgeis performed wh a running Dalvik
virtual machine.SeeMot. at 20 (citing RT 3580:21-2Bornstein) and RT 3988:14-3989:23
(August)). Dexopt’s symbolic reference resmn is a dynamic process: it is performed by a
running virtual machined.), requires information only availabht runtime (TXLO5 at 2-3), is
acknowledged by Google’s and its customer’s engineers alike to run at runtime (TX 1094)
cannot be performed by the dx tool at compitee, because the dx tool lacks memory layout
information that is neceasy. RT 3254:19-22 (McFadden).

Google also has no rebuttal (Opp’n at 200 McFadden’s admission that dexopt is
dynamic if “dynamic” means “depending on conditions on the handset which can change f
time to time.” See, e.g.RT 3769:23-3770:1 (McFadden). Omdslargument does not rest only
on Dr. Mitchell’s opinion, as Google claim®pp’n at 20. Google’s own witnesses and
documents provided the evidence establishing denesplves symbolic references dynamicall
No reasonable jury could find otherwise.

1. GOOGLE INFRINGED THE ASSERTED CLAIMS OF THE '520 PATENT

Oracle proved Google’s dx towifringes Claims 1 and 20 of the '520 patent. Google

no response to the undisputed evide of how the dx tool simulates execution of Java bytec

to convert them to Dalvik bytecodeSeeTX 46.16 at lines 37-43, 86-105; TX 46.17 at lines 2
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887. Google instead makes an unsupportediatichely claim construction argument that
improperly limits Claim 1 to a preferred embodimefftGoogle wished t@onstrue “simulating
execution” in this way, it should have askeddt@m construction of the term. But it did not,

and Google tries to disguise its failure by accusingcle of the sin that Google commits.

The record is clear: start to finish, Goegl noninfringement argument rests on construing

“simulating execution” to require stack manigida. Google argued this its opening. RT
2988:8-12 (Van Nest) (“So the poion the '520 is also, | thinlgretty simple. The patent
requires simulating execution going through tlaelst And Android does it differently. Androig
uses pattern matching. Doesn’t use the stacgdtiern matching.”). Google expert Dr. Parr
testified that stack manipulah was a “core requirement” simulating execution. RT 3794:15
19 (Parr). Google argued in cliog that there was “no meaningfdéfinition . . . of simulating
execution of a stack machine without manipulatd a stack.” RT 4185:14-15 (Van Nest).
Google persisted even after Oraclgected, and the Court instradtthe jury that “the patent
claims are not limited to the examplesSeeRT 4186:14-15 (Court); 4B82-16 (Van Nest).
Google’s only noninfringement argument is aiierl construction argument it should ha

made through th®arkmanprocess but did ndt.Oracle raised claim fierentiation with respect

to Claim 3 to demonstrate substantively thab@e’s untimely claim consiction argument fails.

Google’s footnote 5 (Opp’n at 22 nMmisses the mark completdlyr two reasons: first, claim
construction arguments do not belong in an edqggport or in triawitness testimony, and
second, it is not thalaim differentiation prevents Claim 1 froooveringstack manipulation, bu
rather that claim differentiation means Claim 1 islimoited tostack manipulation.

Google’s expert concedes that Googhtgool runs through the clinit bytecode
instructions and identifies theasic initialization ofthe array without executing the bytecodes.
RT 3793:2-5, 3807:10-14, 3820:12-22, 3821:16-23, 3822:17-3823:13 (Parr). Under the of

meaning of “simulate execution,” Oracle is entitled to JIMOL.

! Google proposed construing “simulating executibthe byte codes dhe clinit method agains
a memory without executing the bytedes” in its Patent L.R. 4-disclosures, but did not selec
the phrase for construction in the Patent L.R. 4s8ldsures (ECF No. 91) at any later time.
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V. GOOGLE'S EQUITABLE DEFENSES FAIL

Oracle agrees it was not required to move under Rule 50 as to Google’s two remaining
equitable defenses because the Court tried these def&ee&ranite Statg6 F.3d at 1030-31

Google’s equitable estoppel and lachefenses fail as a matter of law.

A. Google Did Not Meet Its BurdenOf Proving Equitable Estoppel

As discussed in Oracle’s opening brief, Geofgliled to prove angf the elements of
equitable estoppel. In particular, Google fateghow it relied on Su@fracle’s conduct to its
detriment or that its reliance was reasonable. jdityerendered an advisory verdict on this issue
in Oracle’s favor in Phase I. ECF No. 1089 1.41Be Court has already found that “Google has
not met its burden of proving an overt act by Oracle and/or Sun indicatingeitsion to abandon
all rights to the Java platform, or to the sfiedechnology at issue hérand rejected Google’s
argument that the “congratulatory communicationsglied on at trial showed that Sun or Oracle
clearly intended to relinquish its rights. ECPFO3 at 3. The record is simply devoid of any
evidence that Sun or Oracle clearly indicated tiwey intended to relingsh their rights. Google
could not reasonably have relied anything less than thaoogle’s opposition brief instead
cites only to these same congratulatory communiestieeferencing its proposéddings of fact.
SeeOpp’n at 24. Oracle refersdlCourt to its respons&eeECF No. 1081, Resp. to Prop.
Findings of Fact Nos. 82-87. Google decidedagelop Android and then implemented its
infringing technology long before thesatements were even made.

B. Google Did Not Meet Its Burden Of Proving Laches

Google has also not met its burden of provaahes. The evidence at trial showed Su

-

and Oracle engaged in licensing discussieiis Google throughout thtime period after
Android was publicly release&ee, e.g.RT 1071:23-1073:18 (Cizek); TX 1002; TX 1029; EGF

No. 1049 11 85-87. Even Google concedes in its opposition that “Sun occasionally tried t

O

convince Google to take a license addition to entering a partnéip) for Androd.” Opp’n at
24. The Court similarly has found that “Googtncedes [that] Oracle continued and continuges

to assert its rights as to othepasts of the platform such aetlanguage specification and codge.”
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ECF No. 1203 at 3. These facts renderateged delay reasonable and excusaBlee, e.g.,
A.C. Aukerman Co. v. R.L. Chaides Constr, @60 F.2d 1020, 1033 (Fed. Cir. 1992h pang.
Google argues these negotiations shoulduszlooked because they “did not identify o
even allude to the copyrights-in-sor patents-in suit.” Opp’n &4. This is factually and legal
incorrect. When discussing damages, Googledyasatedly emphasizedatithe parties engage
in licensing discussions over a bdogortfolio license that includiethe copyrights and patents-i
suit. See, e.g. ECF No. 681 at 2; ECF No. 695 at 3ECF No. 803 at 10. There is no
requirement in the caselaw that such negotiaspesifically identify eaclpatent or copyright in
the portfolio. It would be particularly inapppriate to impose such a requirement here when
Google has never claimed Sun or Oracle ever raagetatement that Google was free to use
specific patent or copyright, bimstead purports to rely on broadngratulatory statements. In
reality, internal Google documenshow it knew Sun believed Android required a license ang
intentionally lay in theveeds, determined to “only respond hat if Sun chaseafter us.” TX

1029 at 1.

V. THE COURT SHOULD GRANT JMOL ON GOOGLE’S ALTERNATIVE
DEFENSES TO PATENT INRINGEMENT

The Court should also grant&xte judgment on Google’s defes of patent misuse, us
by the U.S., unclean hands and express liceGamgle acknowledgesadlid not present any
evidence on these defenses at trial and doesppose JMOL as to them. Opp’n at 25.

VI. IN THE ALTERNATIVE, ORACLE IS ENTITLED TO A NEW TRIAL

Google’s opposition to Oracle’s motion fonaw trial simply ircorporates its JIMOL
arguments by referencéd. For the reasons stated aboveal emOracle’s opening brief, if the
Court declines Oracle’s request for IMOLenhOracle is entitled to a new trial.

CONCLUSION
For all the above reasons, Oraa$ks that the Couenter judgment in gt favor or, in the

alternative, that it grant Oracle’s motion for a new trial.
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DANIEL P. MUINO
MORRISON & FOERSTERLP

By: _/s/Michael A. Jacobs
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