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The Court has asked Google to address Oracle’s contentions regarding eohfadldg
of-use restrictiorand its purported applicabilitp the Apache Harmony project. As explaine
below, the Apache Software Foundation (“Apache”) licenses Apache Hatméms public
without anyfield-of-use restrictions, and rejected Sun’s attempt to imposk a limit on theise
of Apache Harmony Notwithstanding these facts, Sun has never sued Apachleasmelver
asserted that the use of the Apache Harmony librarmsnditioned on a field-ofiselimitation.
To the contraryJonathan Schwart&un’s CEO at the relevant timéss testified that Apache
Harmony can be used for any purpose so long as the resulting product is notJeadéed “
There is no fielebf-use restriction on the use of Apache HarmoB@yacle’s fieldof-use

restriction argument is a red herring.

l. The Apache Harmony project was launched in August 2005, and licensed without
any field-of-use restrictions

In August 2005Apacheannounced the Aphe Harmony projecthe goal of which was

to create an opesource product compatible with J2SE. This project followed speince

effortsby other group$o achieve the same gpalich as GNU Classpath frahe Free Software

Foundation.Apache licenses Apache Harmawoythe publidor freeunder version 2 of the opg

source Apache License. Thisdnse does ndiaveany fieldof-use restrictions.

Il. Apache never agreed to a fielebf-use restriction,and Sun never objectedo the use
by Apache and others bthe Java language APIs.

Jonathan Schwartz, Sun’s CEO from 2006 to 2649ified thatabsent a desire by
Apache to call its Apache Harmony product “Java,” Apaghs free to offer its implementatio

of the Java language APIs for free, and others Weeeto use those implementations:

Q. Were you generally familiar with how the Apache Harmony product
worked?

A. Yes.

Q. And based on your understanding, as long as users did not call their

! SeeApache License, Version 2.@vailable athttp://www.apache.org/licenses/LICENSE
2.0.html Version 2.0 of the General Public License, the open source license that governs
GNU Classpath, similarly has no fietd-use restriction.SeeGeneral Public License, Version
2.0, available ahttp://www.gnu.org/licenses/gpl-2.0.html
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products Java, they were freeutge the source code that Apache Harmony made
available?

A. Yes.
Schwartz Depo. at 49:11-50;1€ke also icht 47:17-23 (It's a free world.. .. If they called it
Java, we would be involved. If they didn’t call it Java, then they could call it a Linux phon
they could call it a free phone or an open phone, that's up to")heHowever, “In order to call
your product Java, and in order to feature to the marketplace that you were a Java phonsg
Java device and to get that brand, you needed to pass that the—the TCKs, thgsigsting
Compatibility Kits” 1d. at 46:17-21.

Starting in August 200\ pacheattempted to obtain from Sun a license to the J2SE
technology compatibility kit (“TCK”). The licensdo the TCK(i.e. to the suite afompatibility
tests)that Sun offered tépachewould havdimited the use oApache Harmony to certain
fields of use. Apache, howeveleveragreed to such a limitation

In May 2007, with no TCK license in plaéar Apache HarmonySchwartz publicly
stated, “thered no reason that Apache cannot ship Harmony today.” Trial Ex. 38#fyartz
Depo. at 51:15-22According to Schwartjowever Apache “wanted, in fact, to be able to c4
Harmony Java. And we held firm and said no, that’s our core vdlyeu want to call it Java,
you can pay, you know, the fee to go run the test and compatibility kits, and that enable
tell your customers that you actually had a licensed Java runtime. But absefattémaént,
they, you know, couldn’t say that, and they were frustrated by it.” Schwartz &xegi16-23.

In June 2007Apachewrote an open letter to Surequestinga TCKlicense without a
field-of-use restriction.That same monthn an effortspearheaded b@racle Corporation,
twelve signatories, including a Google Engineering VP, urged SchwartzntoAgrache an
unencumbered TCK licens&eeTrial Ex. 2347. Sun, however, refusdBlecause Apache was
unwilling to agreeany field-of-userestriction it did not licenseéhe TCK As a resultApache
did not agree to—and never has agreed tdield-of-uselimitation for Apache Harmony.

The lack of a TCK license, however, did not prevent others from using Apache Ha

Q. Now I tale it they could already use the Apache Harmony code for free;
correct?
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A. Yes.
Q. And theygould put that in a commerciptoduct and sell it?

A. Yes.

Q. The one thing they couldn’t do was call it fur]?

A. They could not call it Java.

Schwartz Depo. at 83:15-84:7. Even without a TCK license, “[a]nybody else who wanted
create their own runtime, whether it was Apache Harmony or GNU Classpathee/&s flo so;
they just couldn’t call it Java.ld. at 182:2-5.Mr. Schwartz will testify that commercial
products from IBM and Helett-Packardused the Apache Harmony implementation of the J
language APIs without objection from Sun.

[I. There is no field-of-use restriction for Apache Harmony.

The dispute between Apache and Sun was about bramadiddhe ability to say that
Apache Harmony is Java compatibléhe end result was that Apacttie not agredo a fieldof-
use restriction. Notwithstandirgpache’srefusal to limit the field of use for Apache Harmon
Sun never suedpache In fad, Sun’s CEO has testified thatyonecan use the Apache
Harmony coddand thus its implementation of the Java language API specifications)—so |
it does not call its product “Java.”

Finally, Google in any event does not call Android “Java.” Gebgls used the term
“Java” in its nominative, non-brand sense to describe, for example, how developers can

free and open Java programming language to write applications for the Andradnplaithat,

to go

ava

=

ong a:

se the

however, is not an attempt to brand the Android product “Java.” Indeed, Oracle’s complajint

does not include a trademark infringement count. Oracle’s dieldse restriction argumerds
irrelevant angshould be rejected
Dated: March 272012 KEKER & VAN NEST LLP

/s/Robert A. Van Nest
By: ROBERT A. VAN NEST

Attorneys for Defendant
GOOGLE INC.

3

GOOGLE'S SUPP. COPYIBHT LIABILITY TRIAL BRIEF PURSUANT TO MARCH 26, 2012 ORDER
Case N03:10-CV-0356FWHA




	I. The Apache Harmony project was launched in August 2005, and licensed without any field-of-use restrictions.
	II. Apache never agreed to a field-of-use restriction, and Sun never objected to the use by Apache and others of the Java language APIs.
	III. There is no field-of-use restriction for Apache Harmony.

