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l. INTRODUCTION

The Court hasisked fora“firm yes or no position on whether computer programming
languages are copyrightable.” Order [Dkt 874] at 1. No, computer programmingdasgua
not copyrightable. Google has never takeg othemposition. In addition, aequested, Google
offersbelowa summary of some of the evidence it intends to present at trial relating to the

copyrightability issues the Court has identifiéseeOrder [Dkt. 865] at 1.

Il. ARGUMENT

A. Computer programming languages are not copyrightable.

The Copyright Act defines a computer program as “a set of statements wctings to
be used directly or indirectly in a computer in order to bring about a certait’resulJ.S.C.
8§ 101. A computer programming language is thus simply a language one can use to eteat
of statements or instructions to be used directly or indirectly in a computer motaeng about
a certain result. Without a computer programming language, the set of statements or instrd
cannot be understood by the computer. As such, a computer language is inherentlgianuytilit
nonprotectable means by which computers operate.

This commonsense approach to the statute makes the very distinction Congfess its
drew: the protectable material is the computer program (the set of statemeritsictions) the
unprotectable material is the method or system (the language). So understpoa, @mputer

programamay beprotectedputthe medium for expressiom which they are creatad not.

1. Computer programming languages are systems for expression, or
methods of operation for communication.

The Copyright Act bars copyright protection for an “idea, procedure, processnsyste
method of operation, concept, principle, or discoveeygn if it isin an “original work of
authorship.” 17 U.S.C. 8§ 102(bThis is what the Supme Court meant when it stated that “ng
one would contend that the copyright of the treatise would give the exclusive righatt dtine

manufacture described thereirBaker v. Selderf,01 U.S. 99, 102 (1879%eealso Publications

! Guy Steele, an early member of the Java team at Sun, and now an Oracle SoftwsgetArch
definesa language as “a vocabulary and rules for what a string of words might oneaeitson

or a machine that hears them.” Guy SteBl®wing a Languag€Sun Microsystems, Oct. 1998
(“Steele”) at 2,available athttp://labs.oracle.com/features/tenyears/volcd/papers/14Steele.p

1
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Int’l v. Meredith Corp. 88 F.3d 473, 48(7th Cir. 1996) (“The recipes at issue here describe 3
procedure by which the reader may produce many dishes featuring Dannon yoguth Afey
are excluded from copyright protection as either a ‘procedure, procesysterpis”) (quoting
17 U.S.C. § 102(b)).

In the case of computer programs, this meansatigatenset of statements or instruction
maybe protectedbut the protection does not extend to the method of operation or system—|
programming language—nby which they are understood by the computer. In bopgmigs, the
set of statements or instructions is the expression and the language used tatr@igdssion
intelligible to the machine is the method of operation or systeeeGoogle 4/3/12 Br. [Dkt.
852] at 6, 14 (explaining that the APIs aresgstenthat can beisedto express,” and that
computer languages are uncopyrightable for the same rezaﬁorile reply brief, Oracle did
not—and could not—dispute this poirieeOracle 4/5/12 Br. [Dkt. 859] at 3-4, 8. Oracle’s
expert, too, agrees: “Programming languages améatum of expressian the art of computer
programming.” @HN C. MITCHELL, CONCEPTS INPROGRAMMING LANGUAGES (Cambridge Univ.
Press, 2003), Trial Ex. 2507 a{&nphasis added)

Oracle has no response to the common sense conclusiactmputelanguagas a
system for expression, except to argue Sedtion 102(b) must mean something else when it

“system”3 Oracle’s own expert, however, has described programming languagestrastions.

2 Similarly, fictional languages such as Na'vi and Dothraki cannot be copsadigM/hile the
film Avatarand the television seri€dame of Throneare copyrighable (including the portions if
the fictional Na'vi and Dothraki languages), and while, for example, a dicyiamgrammar
textbook for either language would be copyrightable, the langubgeselveare not. Oracle
asks why copyright should not protect such languaggeracle 4/5/12 Br. [Dkt. 859] at 9; the
answer is thaSection 102(b) says that they are not protected. Moreover, there is no reasof
believe that allowing copyright owners to controloman express themselves in these langua
would further the aims of copyright law.

3 Oracle also argues that a computer language can be “origingbatsed, and capable of
fixation,” and thus that it must be copyrightab®eeOracle 4/5/12 Br. [Dkt. 859] at 9. First,
Section 102(b) bars copyright protection for “original works of authorship” thavitain its
enumerated classes of exclusi@eel7 U.S.C. § 102(b). Thus, the fact that a system is origi
textbased and fixed does not mean that Section 102(b) does not apply.

Second, a language cannot be fixed. Certainfigsgriptionof a language (e.g.,specification)
can be fixed. A computer program writtesingthe language (e.g., the Gmail application on
Android phones) or amplementatiorof a language (e.g., a compiler or interpreter) can be fi
But none of those things “the language,” anynore than a dictionary “is” EnglisBas Boot'is”
German, or a C compiler “is” the C programrging langua®eeBaker,101 U.S. at 102 (“But
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Sedd. at ix (“Programming languageprovide thebstractionsprganizingprinciples,and
control structures that programmers use to write good programs.”) (emphases4aiﬂded)even
Oracle’s own expenlaces programming languages firmly on the uripctable “idea” side of the
idea/expession dichotomy.

2. By the same token, the APIs ar@ot copyrightable.

The APIsat issue are integral tnd part othe Java programming languageee infra
Partll.B. But whether that is the case, or whether they caseparate from the Java
programming language (as Oracle arguiesy undeniable thahese APIs extend the language 4
increasing itssocabulary. See Steelat 7 (“A true library does not change the rules of meanin
for the language,; it just adds new words.”). Whether the collective salled‘the Java
programming language” (adopti@gpogle’s view) or perhaps “the Java programming languag
superchargédladopting Oracles view),it is, to use Guy Steele’s definition, “a vocabulary and
rules for what a string of words might mean to a person or a machine thathesarsSteeleat
2. The whole of thisollective set is thuasuncopyrightable as any programming languabjee
APIs, as asubset of this uncopyrightable whosgethemselves uncopyrightabl&eel7 U.S.C.

§ 102(b).

In its April 5th brief, Oracle argues that the opinion of H&J Advocate Generaliggests
that “interfaces” can be copyrighted, at least in some circumstaSeesdvocate General’s
Opinion, SAS Institute Inc. v. World Programming Lidgse G406/10, 1 85 (Nov. 29, 2011).
The opinion, however, uses “interface” in two senses, Bfstring to dile format (which it
concludess an uncopyrightable idea) and later referring to spesaficce code in a computer
program, authored by the develogbgtimplements file format (which it concludes may be

copyrighted). This is entirely consistent with Google’s position.

there is a clear distinction between the book, as such, and the art which it is interidsttdteil
The mere statement of the proposition is so evident, that it requires hardly amgatgo
support it.”);cf. René Magrittela trahison des images

4 Oracle’s expert has further described designing a programming laragiegmguiring decisions
regarding whaideasto leaveout. Seeid at 3 (“A single application also helps with one of the
most difficult parts of language design: leaving good ideas out.”). And he habeestudying
programming languages as requiring “the studgasfceptuaframeworks for problem solving,
software construction, and developmend’ at 5 (emphasis added).

3
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The opinionfirst callsthe file format used by SAS for data files a “logic interfacgee

id. 791 7#78. “Those formats may be regarded as blank forms which are to be filled with the

customer’s data by the SAS System and which contain specific locationscim panticular
information must be written in order for the system to be read and write therféettp” Id.
1 79. Blank forms arper seuncopyrightable under the Copyright A&aker,101 U.S. at 107;
37 C.F.R. § 202.1(c).

Next, the opinion discussé®w this logic interface-the file format—could be made part
of a computer program, explaining that “interface” could also refer to fémeemts which create

write and read the format of said SAS data files” which are “expressed in sourca tugle i

program.” SAS Case G406/10, op. at § 82Theopinion concludeghat the SAS source code thiat

implementghe file format could be protected by copyrigBeed. 181, 82 The Advocate
General opinethat under EU law, WPL was nonetheless allowed to decompile this code to
reverse engineer the file formag, leng as WPL wrote its own code to implement the file form
Seead. 11 8390. In short, the opinion is consistent with Google’s view, and distinguishes
between thédearepresented by an interface, which is not cigbyable, and theource code
implementingan interface, which may be protected by copyright.

That these APIs areanuncopyrightable idea, system or method of operation becomes
clearerstill when one focuses on precisalizat Oracle claims isopyrightable thestructure,
selection and organizati@f the APIs. A set of nonsensical APIs could be created that had
exactly the same structure, selection and organizatidhe Oracle APIs, but thaéid different
things. For example, the sqrt() method could always return zero—indeed, every method th
returns a number could always return zero, while those that return texatwoaidreturn the
lettera, those that return true or false could always retur@, and so on, with a default result
being used for every variable type. This set of APIs would serve no useful purpose, lut wq
haveexactlythe samestructure, selection and organizatemthe Oracle APIs. No reasonable
jury could ever conclude that the “expression” in this hypothetetabf APIs is substantially
similar to the “expression” in the Oracle APIs, notwithstanding the “comdtture, selection

and organization. Thu§racle’s infringement theory fails unlessdcuss not just the structure
4
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selection and organization, kalso thepurposeof the APIs. In other wordsOraclés
infringement claim fails unless it is allowed to copyriglgas,which it cannot do 17 U.S.C.

8 102(b);see alsdnti-Monopoly, Inc. v. General Mills Fun Groupl1l F.2d 296, 300 n.1 (9th
Cir. 1979) (“business ideas, such as a game concept, cannot be copyrigthadiherlin v. Uris
Sales Corp.150 F.2d 512, 513 (2d Cir. 19%(“Precisely, however, because it is the form of
expression and not the idea that is copyrightable, we hold that the defendant did notamifring
the plaintiff's statement of the rules. The similarities of the two sets of ruliee di®m the fact
tha they were necessarily drawn from the same sourd&/li)st Club v. Fosted2 F.2d 782
(S.D.N.Y. 1929) (“In the conventional laws or rules of a game, as distinguished froomrttsedr
modes of expression in which they may be stated, there can be no literary propepiyidesife
copyright.”).

Indeed, Oracle now-on the eve of trial-eandidy stateghat it claims Google’s
implementing sourecodes a derivative worlof Oracle’s English-language descriptions
because Google’s source caltees the things that the English descriptions describe Ofese
4/5/12 Br. [Dkt. 859] at 10 (Oracle is claiming infringement based on “Googieggianof
derivative works from the Englislanguage descriptions of the elements of the API
specifications”). That is nothing but an assertion @abgle’s expressiomfringesOracle’s
ideas. Oracle thus stands as an exception to the Supreme Court’s statieaténo one would
contend that the copyright of the treatise would give the exclusive right ta threnaanufacture
described therein.Baker,101 U.S. at 102.

While Oracle argues the “extremiitygf Google’s position, the truly extreme position
would be toallow a party to devise systen{the Java language APJ&nd then enforce
copyrights indescriptionsof that systen{Oracle’s specificationgndimplementations
(expressionsof that systentOracle’s librariesjo preclude others fromracticingthe system.

Oracle’s approach is barred Bgker v. Selde

To give to the author of the book an exclusive property in the art described therein,
when no examination of its novelty has ever been officially made, would be a
surprise and a fraud upon the public. That is the province of letters-patent, not of
copyricht. The claim to an invention or discovery of an art or manufacture must
be subjected to the examination of the Patent Office before an exclusive right

5
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therein can be obtained; and it can only be secured by a patent from the
government.

101 U.S. at 102. Itis barred Mazer v. Stein “Unlike a patent, a copyright gives no exclusiv
right to the art disclosed; protection is given only to the expression of the idea—nogthe ide
itself.” 347 U.S. 201, 217 (1954). Itis barred3sga Enters. Ltd. v. Accolade, lnander which
“functional requirements for compatibility” with a system describedhiyplemented i

copyrighted work cannot be protected by copyright law. 977 F.2d 1510, 1522 (9th Cir. 199

3. Google has never taken the position that a computer programming
language can be copyrighted.

Google has never taken the position, before a court or agency or otherwise, that a
programming language was or is copyrightable. Google does believe that eosguute code
implementinga language can be copyrighted. Gledhas, for example, creatptbgramming
languagscalled “GO” and “Dart’ Google has encouraged others to use thegpiéages for free
and has also provided an open source license for others to use Gsogte&scodand object
codethatimplementshese languageslhis is consistent with the positions Google has taken
this case.

Google notes that Synow known as Oracle Americajganized, formed and I¢de
American Committee for Interoperable Systems (“ACI%ﬂ)e chairperson of which was Sun'’s
Deputy General Counsel, Peter M.C. Chaiya press release after the First Circuit’s decigion
Lotus v. BorlandMr. Choy “noted that the decision will make it more difficult for vendors to
attempt to lock out competitors and lock in consumers by asserting proprighasyin certain
‘building blocks’ of softwaresuch as programming languages, program interfaces, and the
functional aspects of user interfaceg-irst Circuit Lotus v. Borland decision supports
interoperability,Business Wire, Mar. 10, 1995 (emphasis adaem).. Choy wasalsocounsel of
record for an ACISmicusbrief filed with the Supreme Courrging the Court to affirm the Firg

Circuit's judgment that the Lotus menu hierarchy was not copyrighta®{#S argued that “[t]he

> The organization had the same mailing address as Sun’s headquarters. At thehehetus
case, the ACIS website was locatethté://www.sun.com/ACIS/

® Available viaLEXIS-NEXIS. Sun also distributed this press release by other m&ees.e.g.,
http://www3.wcl.american.edu/cni/9503/4860.html

6
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decisive issue in [theotud case is whether copyright law can protect the rules that enable ty

elements of a computer system to work togeth&@95 WL 728487, at *3. ACIS further argue

The 12-3 command structure is more than a user interface; it is the interface
between the Lotus program apebgrams—referred to as “maos’—that are
written by users at their own considerable expense for execution in connection
with the 22-3 program. Becaugke 1-2-3 command structure provides the
template for the macroand because the macros are the key to compatibility, the
First Crcuit, consistent with holdings in other circuits, ruled that those elements
necessary to macro compatibility are not protected by copyright.

Id. (emphases added].hus, while not directly taking a position on whethexggamming
languages can be copyrighted, the brief implies that they cannot.

B. The APIs are integralto the Java programming language.

As Google has previously noted, Java’s own books describing thestaRdthattheyare
available “to all Java programs ..” Trial Ex. 980 at xviii. Those booldescribe four othe

APIs (out of eight that then existed}“the foundation of the Java languaged. (back cover).

1. Without the APIs, the Java programming language is deaf, dumb and
blind.

The APIs are so fundamental that without them the Java programming language ha
ability to provide any output to the user. Similarly, without the APIs, the Jawmgmmning
language has no ability to accept input from the (sethen Mark Reinhold, Oracle’s Chief

Architect of the Java Platform, was asked why the Java language APIs exidtified:tes

Well, if there were no APIs, we would only have a language. You would be able
to write basic computations that never did any 10, had any communication with
the outside world or the underlying platform.

You could write—you know, you could do computations on numbers and
strings ad generate them, but you wouldn’t be able to do anything with them.

Reinhold 8/5/11 Depo. at 115:10-17He further explained, “But even doing that, even just to
manipulatea stringrequires the string API, so yae—you’re, actually, pretty much just limited

to numbers, which are pretty boringd. at 115:19-22.

’ There is one minor exception. A Java language program can be written to acoe@nasg
from the “command line” at runtime. Even this facility, however, is limited to accepsimyle
setof arguments at thieeginningof the program.

8 This testimony is subject to an objection, but only that the testimony is outsidepleso$the
Rule 30(b)(6) topics for which Dr. Reinholdag/designated.
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In this respect, the Java language APIs are similar to libraries assocititeonve older
languagesn thehistory of programming In C, for example, input and output facilities are par
what the designers of the C language called “the standard library, a settmirfsititat provide
input, output, string handling, storage management, mathematical routines, antyafatleer
services for C programs.BRIAN W. KERNIGHAN & DENNIS M. RITCHIE, THE C PROGRAMMING
LANGUAGE (Prentice Hall, 2d ed., 1988), Trial Ex. 3002 at 15#ven the basithello, world”*°
C program in their book requires using the standard library in order to display the“aglds
world” to the user.Seeid. at 61 Similarly, Oracle’s “hello, world” program in the Java
programming language includes the following source code:

System.out.printin("Hello World!")l;2
“System” refes toa clasghat ispart of the java.lang APl packaged “out” is a field defined in
the System class. The System class defines the “out” fiddel@sging to the “PrintStream”
class, which is part of the java.io APl package. Thus, even implementing this siosifba
programs in the Java programming language requsieg two of the accused APIs.

2. The APIs are fundamental to the Java programming language.

In its April 5th brief, Oracle conceded that the Java language specificatjomesthe
defineClass() method from the ClassLoader dlaske java.lang packag&eeOracle 4/5/12 Br.
[Dkt. 859] at 7. In J2SE 5.0, the defineClass() method tewrloaded” method; there afeur

versions of the defineClass() method, the fourth of which has the following methochtienlar

protected Class defineClass(String name, ByteBuffer b, ProtectionBomai
protection Domain)

® The “Standard Template Library” is a similar library that has been incagabirgto the
standard C++ specification.

19 The authors explain that a “hello, world” program—a program that prints the waits, “h
world"—is typically the firstprogram a developer writes when learning a langu&geid. at 5.

1 The authors state that “[iInput and output facilities,” which are part of thdastlibrary, “are
not part of the C language itself ..” .1d. 151. Even the basic “hello, world” C program they
introduce, however, requires the standard library. All that is meant by ts@nction between
the “language” and the library is that “higherel mechanismmust be provided in explicitly-
called functions.”ld. at 2. That is, they require APIs. Notably, the authors discuss the C
standard library as part of their book about the “C programming language.”

12 Seehttp://docs.oacle.com/javase/tutorial/getStarted/application/index.html
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As indicated in the parentheséise method accepts three argumeotsypes “String,”
“ByteBuffer” and “ProtectionDomain.’String, ByteBuffer and ProtectionDomain are classes
defined, respectively, in the java.lap@vanio and java.securitpPls. Implementing thisingle
exampleof asingle required clasthusrequires implementing elementstbfeeof the 37 APIS"
This isonly a singleexample—a single example th&@raclechose to highlight. Due to
the interdependencies between classes in the APIs, expressly requiring on¢ aftemewill
necessarily require many others, just as the defingClasshodimplicatesthe String,
ByteBuffer and ProtectionDomain classes fr]'ramal.Iang,java.nio14 and java.security. Based o}
the classes expressly requitgdthe Java language spediion andnterdependencies in the
APIs, thousandsf elementdrom the accused APIs are requiradrder to implement the Java
programming Ianguagjés. In fact, the first edition of the Java language specification devotes
300 pages to documentation for the java.lang, java.io and java.net packagésal Ex. 4027
at 455-765. The documentation of the APIs was removed from later editions of the Javgd3
spedfication only for space reasongeeTrial Ex. 984 at xxvi (“The specifications of the
libraries are now far too large to fit into this volume, and they continue to evolve. Congegqu

API specifications have been removed from this B9ok.

Binits April 5th brief, Oracle also suggests that one could implement the dets@Gtaethod
withoutimplementing the rest of the ClassLoader cl&3seOracle 4/5/12 Br. [Dkt. 859] at 7.
Oracle has repeatedly claimed that it is being irreparably harmed by allegedéfragion”
because Google did not fully implemextit of the J2SE API packages. Here, however, it app4
to argue that to implement the free and open Java programming language, one sheuaiénmg
only part of the APIs. To the extent that Android “fragments” Java at alld-witnesses at trial
will dispute this point-the approach Oracle appears to suggest would “fragment” Java far n
Further, the evidence at trial withaw that Java, and particularly Java ME, was “fragmented”
long before Android, and that Sun condoned this “fragmentation.”

4 Oracle argues that because some of the accused packages were not part of tekeastabr
Java, they cannot be fundamental or integral to the Java programming languageagean
however, are not staticSeeTrial Ex. 984 at xxv (“This specification defines the language as |
exists today. The language is likely to continue to evolvBtgeleat 5 (“I now think that I, as a
languageadesigner who helps out with the design of the Java programming language, need
not ‘Should the Java programming language grow?’ but ‘How should the Java proggammi
language grow?™).

15 Oracle argues that when the Java language specificationteefds that are fully defined
elsewhere, that means that the referenced definitions are not part of the larffpe@ecle
4/12/12 Br. [Dkt 859] at 7. This is backwards. When the Java language specificationdtioe
provide a complete specificatiobut refers the reader to the APIs for detaiésTrial Ex. 984 at
6, the only fair conclusion is that the language specification is incorporatingahbyereference
from the API specifiations.
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In addition, wtnesses at trial will testify that developers expect the APIs to be availal
when they program in the Java programming languagéthe APIs are routinely taught in

beginning courses regarding use of the language, and that no developer can deeditity be

hie

proficient in the Java programming language unless he or she knows the APIs. Andjon addit

to statements highlighted in prior briefs, Sun also stated, for example, theatahang API
“provides the classes and interfaces that form the core of the Java languageJava tfirtual
Machine,” and that several objects defined in java.lang are “closely intedwiith the Java
language definition.” TriaEx. 980 at xix. Oracle’s expert has testified that the Java
programming language cannot be implemented without including at least some ofghe AP

Indeed, Sun described the Java programming language agsfollo

The Java programming languages a generapurpose concurrent clabased
objectoriented programming language, specifically designed to have as few
implementation dependencies as possiblalldtvs application developers to
write a program once anthen be able to run it everywhere on thaernet.

Trial Ex. 984 at xxi (emphasis added). Because any useful program in the Java programm
language requires the APIs, “the Java programming language” only all@velagkr to write a
program once and run it everywher¢hié “languageis understood to include the APIs.
1. CONCLUSION

Computer programming languages are not copyrightable, and neitl@raate’sAPIs.
Oracle accuseGSoogle of infringement fadoingwhat the Oracle API specificatiodgscribe.
That is a classic attempt iimproperly assert copyright ovanidearatherthanexpression.The

Court should hold that the structure, selection and organization of the APIs are uyttapiei

Dated: April 12, 2012 KEKER & VAN NEST LLP

/s/ Robert A. Van Nest
By: ROBERT A. VAN NEST

Attorneys for Defendant
GOOGLE INC.
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