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1(] I INTRODUCTION
2 On April 12, 20120racle filed a summary of its copyright infringement allegations. Dkt.
3 || No. 899. During its case-chief, Oracle failed to prove the facts necessary to sustain a number
4 || of those allegations. Pursuant to Fed. R. Civ. P. 50, Google is therefore entitled to Judgmént
5 || Matter of Law on the following groundls.First, Google is entitled to judgment as a matter of [aw
6 || that the source code and object codeleamenting the 37 API packages are not derivative wotks
7 || of Oracle’s specificationsSecongdGoogle is entitled to judgment as a matter of law that the
8 || method signatures are not protected by copyright under both section 102(b) and the slsort or
9 || and phrases doctrind.hird, Google is entitled to judgment as a matter of law that the allegeg
10 || literal copying isde minimisand thus non-actionablé&ourth, Google is entitled to judgment as|a
11 || matter of law that itspecifications for the 37 API packages do not infringe Oracle’s
12 || specifications.Fifth, Google is entitled to judgment as a matter of law on the entire copyright
13 || case because Oracle has failed to prove the actual contents of the works tleasabgetiof its
14 || copyright registrationsSixth to the extent that the Court accepts Oracle’s newly advanced
15 || “collective work” argument, Google is entitled to judgment as a matter of |aworef
16 || infringement as to all constituent elements of the registered wa&aube Oracle has failed to
17 || prove authorship of any component parts of the works.
18| II. LEGAL STANDARD
19 Judgment as a matter of law is proper when “a party has been fully heard on an issiie ar
20| there is no legally sufficient evidentiary basis for a reasonab}eq find for that party on that
21| issue.” Fed. R. Civ. P. 50(a)(1). Rule 50 “allowttnial court to remove... issues from the
22 || jury’s consideration when the facts are sufficiently clear that the lawrescaparticular resuilt
23 || Weisgram v. Marley C0528 U.S. 440, 448 (2000) (internal quotations omitted). The standgrd
24| for granting judgment as a matter of law, in practice, mirrors the staratagchhting summary
25 || judgment, and “the inquiry under each is the sanfatlerson v. Liberty Lobby, Inely77 U.S.
26 || 7 ) . , : :
Google reserves the right under Fed. R. Civ. P.)&)(to file a further motion for judgment ag
27 || a matter of law on these or other issues at the close of the evidgeafeed. R. Civ. P. 50(&3]
(“A motion for judgment as a matter of law may be made at any time before the cdsaiitesl
28| to the jury.”).
1
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242, 250-51 (1986).

1. ARGUMENT
A. Google is entitled to judgment as a matter of law that the source code and

object code implementing the 37 API packages are not derivative works of
Oracle’s specifications.

Oracle claims that Googleisplementing source codea derivative worlof Oraclés
English-language descriptiofsecause Google’s source cattees the things that the English
descriptions describe. S&&t. No. 859 at 10 (Oracle is claiming infringement based on
“Google’s creation of derivative works from the Engllahguage descrijpns of the elements o}
the API specifications”). That is nothing but an assertionGoaigle’s expressiomfringes
Oracle’s ideas.Oracle thus stands as an exception to the Supreme Court’s statement that *
would contend that the copyright of the treatise would give the exclusive right td tre a
manufacture described thereirBaker v. Selderf,01 U.S. 99, 102 (1879). Because Oracle’s
position is barred by Section 102(b) of the Copyright Act, Google is entitled to judgmant
matter of law that the source code and object code implementing the 37 API packagss a
derivative works of Oracle’s specificationSeel7 U.S.C. § 102(b). This issue raises a quest
of law that does not depend on any disputed issues of fact, and thus is well-suited tomezol
aRule 50 motion.

Oracle’s derivative work claim is a “classic case of trying to lay claim towmeishp of
an idea.” RT 1869:15-16 (Courtlhe specifications “explain in detail what the module is
supposed to accomplish,” and writing implementing codedbaswhat the specifications
explainis like “creative writing.” RT 1869:1&1 (Court). Oracle’slerivative work claim is
contrary to the idea/expraesa dichotomy that is codified in Section 102(b) of the Copyright A
It also is contrary to the statutory definition of a derivative work, which is a woddhmas“one
or more preexisting works,” 17 U.S.C. § 101, not a work based on preexistasy

Oracle’s approach is barred Bgker v. Selde

To give to the author of the book an exclusive property in the art described therein,
when no examination of its novelty has ever been officially made, would be a
surprise and a fraud upon the public. That is the province of letters-patent, not of
copyight. The claim to an invention or discovery of an art or manufacture must
be subjected to the examination of the Patent Office before an exclusive right

2
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therein can be obtained; and it can only be secured by a patent from the
government.

101 U.S. at 102. Itialso barred bazer v. Stein “Unlike a patent, a copyright gives no
exclusive right to the art disclosed; protectionii@g only to the expression of the idea—not t}
idea itself.” 347 U.S. 201, 217 (1954). Antdis barred bysega Enters. Ltd. v. Accolade, Inc.
under which “functional requirements for compatibility” with a system desdrby or
implemented in a copyrighted work cannot be protected by copyright law. 977 F.2d 1510,
(9th Cir. 1992).

B. Google is entitled to judgment as a matter of law that the names and
declarations from the 37 APlpackages that appear in the Android source
code are not copyrightable.

The Court has already held that the names of API elements are not protectalylegh€a
MSJ Order [Dkt. 433] at 7:24-8:4. The Court reached this holding in reliance on the “words
short phrases” doctrinéseed.; 37 C.F.R. § 202.1(a).

For the same reason, the declarations (i.e., the metglmaiture)a2 in the 37 APpackags

are not protectable. declaration (e.g., “public static int maxi(iargl, int argZ)S) Is a short

series of words-a short phrase. A short phrase is not protectable, just as a name cannot b

protected. 37 C.F.R. § 202.1(a). Indeedsega the Ninth Circuit held that comper code of a
similar length was “probably unprotected under the words and short phrases do&riné.2d
at1524 n.7.

Moreover, the declaratiomsustremain exactly the same in order to ensure compgtibi
with Java programs calling on those 37 pRatkags. SeeRT 520:46 (Screven) (if the API
packagesvere redone, “there would be millions of Java programmers out there who are—k
how to use the standard APIs as they currently exist, and would have to be reeducatttese
new APIS); RT 765:6-8 (Bloch) (“If you get anything even a little bit wrong, if yopeya capital
letter when the method name has lower case letter in Java your program woph't Fumc¢tional

requirements for compatibilityre not protected by copyrighfega977 F.2dat 1522 (citing 17

2 RT 796:2-25 (Bloch) (explaining what a method signature, or declaration, is).

3 RT 796:19:21 (Bloch).
3
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U.S.C. § 102(b)).

In sum, the names and declarations from the 37 API paslagenprotectable both by
virtue of the words and short phrases doctrine, and Section 102(b) of the Copyright Act. T
Google is entitled to judgment as a matter of law itsaise othe names and declaratidinem

the 37 APIs is not copyright infringement.

C. The alleged literal copying isde minimisand thus nonactionable.

De minimisacts of copying are not actionablewton v. Diamond388 F.3d 1189, 1192¢

93 (9th Cir. 2004). Where the only similarity is as to “nonessential matters,” thmgapde
minimis. Seed. at 1195 (quoting 4 NMMER ON CoPYRIGHT 8§ 13.03[A][2], at 13-48). Where a
defendant copies only “a portion of the plaintiff's work exactly or nearlgtéxa. . the
dispositive question is whether the copying goes to trivial or substantial elémkeht3.hat
substantiality is judged by “considering the qualitative and quantitativeisgymee of the copied
portion in relation to the plaintiff's work as a wholdd. (emphasis added3ge alscComputer
Assoc. Int'l, Inc. v. Altai, Inc982 F.2d 693, 7¥45 (2d Cir. 1992). Oracle bears the burden o
proving the significance of any copied coddiTek Holdings, Inc. v. ArcE Eng'g C@&9 F.3d
1548, 1560 (11th Cir. 1996) (“The burden is on the copyright owner to demonstrate the
significance of the copied features, and, in this case, MiTek has failed tchateetitden.”).
Oracle has failed to prove the significance of any of the allegedly copiedefeatDracle
hired Dr. Marc Visnick to compare the code in the Java JDK to Android 2.2. RT 1309:8-13
(Mitchell). This entailed a comparison of hundreds of thousands, or even millions afflines
code as well as “thousands and thousands” of separate files. RT 1310:19-1311:1 (Mitchel
Despite this “very extensive” search, RT 1310:24-1311:1, Dr. Visnick only identifiede$2Hiht
allegedly contained cogd code.SeeRT 1313:1-11 (Mitchell). These files consist of a nline-

function called rangeCheck, two comment files that never appeared on a phone, asidites te

that never appeared on a phos®eRT 1314:2-1320:6 (Mitchell)Oracle presentedo evidence
thatthis allegedly copied cod®as quantitative or qualitative significance. As a matter of law

any copying of these files was therefdeeminimis

4
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1. The relevant work is J2SE 5.0

In de minimisanalysis, the copied material must be comgppanethe “work as a whole.”

Newton 388 F.3d at 1195. In this case, for the reasons given in Google’s supplemental brigf file

earlier this evening, the “work as a whole” is J2SE, which is the thatkOracle registered with
the Copyright Office.SeeGoogles April 25 Copyright Brief, Dkt. No. 982at 3-6. Moreover,
even if the Court were inclined to consider the possibility of a smaller “worlatl®has
presented no evidence that any such smaller work would be appropriate, under. dfinadist
even if the relevant work were the individual packagagosition supported by no evidence
other than attorney argumese€RT 1633:21-1634:6), the portions of the twelve files that wej

allegedly copied would still be trivial and insignificé‘nt.

2. The nineline rangeCheckmethod is quantitatively and qualitatively
insignificant.

The rangeChectkethod consists afine linesof code within the TimSort and
ComparableTimSort filesSeeRT 1314:15-1315:7 (Mitchell). This is in comparison to hundrg
of thousands of lines of code in the larger library. RT 1315:10-13 (Mitchell). Accordingho
Bloch, who wrote the code, the rangeCheck function is “[v]ery, very simplefy[edmpetent
high school programmer could write it.” RT 815:13-16 (Bloch). Even Oracle’s expert D
Mitchell conceded that “a good high school programmer” could write rangeCheck. RT 131
25 (Mitchell). In fact, the rangeCheaokethod is not even a part of the mescent and current
versions of Android.SeeRT 825:8-19 (Bloch). Oracle introduced no evidence that thelim@ae-
rangeCheck function is anything other than trivial and insignificant, whetheraitkeas a whole

is Arrays.java or J2SE 5.0.

3. The commerts contained intwo source coddiles are quantitatively
and qualitatively insignificant.

pds

—

6:24-

Dr. Visnick also identified two source code files, among the thousands of files in J2$E

that included comments that were the same in J2SE and An@e&RT 1317:68 (Mitchell).

* Further supporting thiasignificanceof the allegedly copied code is the fact that Dr. Cockbu
Oracle’s damages expert, provided no damages theory based on any of this code. Rthiag
alleged copying of this code @& minimisas a matter of law would thus simplify the casetlier
jury, while having no impact on Oracle’s recovery, aside from the miniraaitsty damages.

5
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These comments are completely insignificant compared to J2SE as a whole,asd are
insignificant compared to the source code files in which they are found. Thesegctmame not
part of the source code that is compiled when the friesum. SeeRT 1317:12-20 (Mitchell). If
these comments were taken out, the code would work in exactly the same way awitrdtes
comments included. Oracle’s expert, Dr. Mitchell, agreed that these commarmitdhale any
impact, whatsoever, in how the program runs once it's compiled.” RT 131@4itchell).
Again, Oracle introduced no evidence that these comments—which Oracle’s exjenat
even identify as having been part of a single hardast anything other than trivial and

insignificant. SeeRT 1318:46 (Mitchell).

4. The eightAndroid test files are quantitatively and qualitatively
insignificant.

Finally, Dr. Visnick identified eight Android test files that are allegedlyi@dfrom files

in J2SE. Aside from their existence, there is almost no testimony about these files at all in the

record. Oracle’s expert, Dr. Mitcheltgstified that hdvad no reason to believe that these files
were ever placed on a hands8eeRT 1319:15-20 (Mitchell). There is no other evidence in ti
record suggesting that these files were ever placed on a handset. Theraaseafisience in the

record that these files had any significance at all to the functioning of 828& or Android.

D. Google is entitled to judgment as a matter of law that its specificationsif the
37 API packages do not infringe Oracle’s copyrights.

Oracle alleges that Google’'s documentation for the 37 accused API packaggssnf
Oracle’s copyrights. Specifically, Oracle alleges that (aythstance of Android’s English-
language documentation infringes; and (b) the selection, structure, and organizttain of
documentation also infringes. The Court should grant judgment as a matter otdeat besast

the first allegation because thadence cannot support a finding that the content of

> Dr. Mitchell did testify thatest files generallyare anmportant parbf software development.
RT 1330:1524 (Mitchell). However he never testifiedtashow many test files there were
J2SE or Androidoer to the role played byhese particulartest files. The best Dr. Mitchell could
do was to state thaif*“[these files] helped [Google] test other code they were developing, an
speed up and lessen the cost of testing and quality assurance, then that would have atbig
[Google].” RT 1330:25-1331:5 (emphasis addedhere is no evidence in the record that theq
eight files, out of the thousands of files in Android and J2SE, were anythingludherivial and
insignificant.

6
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documentation describing the 37 accused API packages in Android was copied from the J
specification. The Court should also dismiss the second allegation because itsilapkes
into Oracle’s clan that Google copied the structure, sequence, and organization of the 37
accused API packages; the documentation is generated by an automated progrémat tue
structure, sequence, and organization of the documentation is a natural derivéwévstafdture,

sequence, and organization of the API packages it repreSeeRT 1169:34 (Lee).

1. The evidence cannot support a finding that Android’s English
language documentation was copied from the Java API specifications

Oracle adduced evidence of precisely three examples of alleged substanaatyim
between Google’s and Oracle’s specifications for the 37 APIs. A “mendlatiof evidence is
insufficient to support a jury verdicSee Lakesid8&cott v. Multnomah County56 F. 3d 797,
802 (9th Cir. 2005) (quotingVillis v. Marion County Auditor’s Office,18 F.3d 542, 545 (7th
Cir. 1997)). Oracle’s three examples—out of over 11,000 pages of specifications (RT 617
(Reinhold))G—cannot support a jury verdict.

In its first example, Oracle focused on the descriptions in the J2SE and Android
specifications for the CipherlnputStream class in the javax.crypto packagmsel for Oracle
asked Bob Lee to compare the following portions of the descriptions of CipherinpuiSitréhe

J2SE 5.0 and Android specifications:

J2SE 5.0 Android
A CipherlnputStream is composed of an This class wraps an InputStream and a ciphe
InputStream and a Cipher so that read() so that read() methods return data that are r¢g
methods return data that are read in from the from the underlying InputStream and
underlying InputStream but have been processedtby the cipher.

additionally processed by the Cipher. The

Cipher must be fully initialized before being | The cipher must be initialized for the requeste

o

used by a CipherlnputStream. operation before being used by a

CipherlnputStream.

CompareTX 610.2with TX 767;see alsdRT 1169:25-1170:19 (Lee)lhese are sufficiently

different that no reasonable jury could findtttieey are substantially similaOracle’s second

® The 11,000 page figure is the length of the specifications for just the 37 API pacKages
specifications for all 166 API packages of the J2SE 5.0 platform presumablyeara-$eld
longer, and the size of the J2SE 5.0 platfasra wholas larger still.

7
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and third examples are no bett&eeRT 1171:3-1172:25 (Lee) (comparing descriptions in thg
Android and J2SE specifications for the Cipher class in the javax.crypto packade)7®R17-
1175:9 (Lee) (comparing descriptions in the Android and J2SE specifications for théaBgi@ ¢
the java.nio.channels package).

As Mr. Lee explained, any similarities between the specifications areetqpeeted,
given that the thing being describedhe samén both specifications:

Q. Highly similar? Not so similar? What's your judgment?

A. In this case they contain the same words, certainly, but that's to be

expected when you're trying to—you're describing various specific concepds in a

few words as possible. You're trying to provide, like, a very concise explanation.

Like, for example, the first sentence. What is a pipengsentence.

Certainly, if you're trying to do it in that few words, they are going to ¢onta

similar words because these are kafidl guess, the common language or

currency of these APIs and simply the technology.

Like, “pipe” isn’t even actually-a-it's not necessarily a Java term. It
predates Java.

Q. So you would—

A. Like, it's a common technical term.

RT 1175:10-24 (Lee). On these facts, any protection in the descriptions in the J2SE 5.0

specifications is, at best, thin, and protected only against virtually idecticging. See Allen v.
Academic Games League of Am., I88.F.3d 614, 619 (9th Cir. 1996) (applying merger doct
to deny protection to written expression of game rulesygdible Techs., Inc. v. Virtual Techs.

Inc.,400 F.3d 1007, 1013 (7th Cir. 2005) (“utilitarian explanations” of a system “are not

sufficiently original or crative to merit copyright protection,” or alternatively are protectedy*onl

against virtually identical copying’%.
Professor Mitchell’s testimony does not help Oracle’s case because he dpplyahe
correct standard. When asked whether the desmmiffeturns a reference to the private key

component of this key pair” (J2SE) is substantially similar to the descriptieturifs the private

’ See also Johnson v. Gorde)9 F.3d 12, 19 (1st Cir. 2005) (“copyright law protects origina|
expressions of ideas but it does not safeguard either the ideas therosblmesl expressions of
theni (emphasis added) (citingeist Pubs., Inc. v. Rural Tele. Serv. G®9 U.S. 340, 345-51
(1991).
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key” (Android), Professor Mitchell testified, “I think if you were considgrusing this method,
both wouldtell you the same informatiothat you can use this method to get the private key
component of the key pair.” RT 1328:2-4 (Mitchell) (emphasis added). When asked again
testified, “I think in the context of the rest of the description tnegn the same thifigRT
1328:9-10 (Mitchell) (emphasis added). When askiard time whether the descriptions are
substantially similar, and directed by the Court to answer “yes” or “noféegsor Mitchell
responded, “Yes.” RT 1328:ZMlitchell). The only reas@able conclusion that a jury can draw
from this series of responses is that Professor Mitchell is basing his con@d@isubstantial
similarity on the fact that both descriptions express the s@@ae That, however, is not
infringement. Seel7 U.S.C. 8§ 102. Professor Mitchell’'s opinion about alleged substantial

similarity between the Android and J2SE specifications must thereforerbgatded entirely.

, he

Given the thin protection for these descriptions, no reasonable jury could conclude that tl

Android specifications infringe the Oracle copyrights. In the alternatngepaly in the event
that the Court concludes that the jury should decide the idsugether Google’s spdications
infringe Oracle’s specifications on a cldssclassbasis, Google is entitled to judgment as a
matter of law that none of its specifications ¢tassesther than CipherlnputStream in the
javax.crypto package, the Cipher class in the javaptorgackage, and the Pipe class in the
java.nio.channels package infringe the Oracle specifications for the correspcadses The
only evidence in the record relates to these clag¥@sle did not present evidence on any oth
classes. Oracle calhave, but didn't, present evidence ofaaiomated comparison between t
Android and Java documentatias a wholeas it did with the implementing source code. This
absence is telling. Itis also grounds to dismiss Oracle’s claim that Anddoicisrentation for
anything but the CipherlnputStream, Cipher, and Pipe classes inDnag&’s specifications for

those same classes

2. The evidence cannot support a finding that the structure, sequence,
and organization of Android’s English4anguage documentabn was
copied from the Java API specifications.

Oracle elicited testimony that the sequence, structure, and organization of the

documentation for the 37 accused API packages lines up with that of the correspawnding J
9
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documentation. MilLee testified a$ollows:

Q. And the structure of the documentation is identical; correct, sir? And if
you think of it as an outline, the outline would match identically; correct, sir?

A. Yes.
Q. And that's because on the Android side you're documenting the same
geglication programming interfaces as were documented on the Java side; correct,
A. Yes.
RT 1174:9-16 (Lee). But this is no surprise. As Mr. Lee also testified, the doctiorefda
both Java and Android is created automatically by a tool¢laalls demarcatgabrtions of the
source code for inclusion in a templaeeRT 1168:21 — 1169:15 (Lee). In short, the creatio
of the documentation is mechanizeskeeRT 607:18-24, 614:1-4 (Reinhold). As such, if base
on the same starting pointhe names of the7 API packageat issue—the structure, sequence,

and organization of the Android and Java documentation inevitably will be the same.

Given that the documentation is generated automatically, Oracle’s alletietidhe

=)

structure, sequencand organization of the Android documentation infringes Oracle’s copyrights

on the Java specification collapses into Oracle’s separate, overriding ci@oibgle’s use of
the names athe 37 API packages infringes Oracle’s copyrights on the Java fratenduding
those packages. Similarities in the structure, sequence, and organization of thendattomare
just an inevitable byproduct of using the same names of &@kpackages; they are not a
separate act of infringement. Put another waysittndarities derive from Google’s use of the
same names of tt8¥ API packageat issuenot from a separate act of copying any Oracle
documentation for those 37 API packages. Accordingly, Oracle’s separatelcaitime
structure, sequence, and operatof the documentation infringes should be dismissed as a n
of law, leaving the actual isstgGoogle’s use of theames of the 37 accused API packagks

the jury to decide.

E. Oracle’s copyright claim should be dismissed due to a failure to prove the
actual contents of the works that are the subject of its copyright registrains.

Oracle has not offered any proof of the actual contents of the works that aubjine of

its copyright registrations. More specifically, there is no evidence tihatr &X 610.2 or TX
10
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623, the exhibits that Dr. Reinhold sponsored and identified as “a DVD containing aongtect
copy of the Java 5 the JDK documentation,” including “the API specification for Java 5” ang
DVD containing “the source code for Version(®719 Tr. at 672, 691) is in fact a true, comple
and accurate copy dava version 5.0 as it was when Sun’s application was submitted to theg
Copyright Office in 2004 Oracle in short, did not prove that any exhibit in evidence is the
actual “work” that is the subject of the registration of the Java platfornowess). Dr. Reinhold
made no effort to connect either of the DVDs with the registration, and no other Witaeles
did so.

Oracle’s evidence with respect to TX 62&hat it has identified as the Java platform
version 1.4, the subject of the other copyright registration asserted by-Oveadeno betterRT
691 (Reinhold) (“622 is the DVD and source code for version 1.4 of the platform”; no testin
that the DVD contains the work as it was at the time of the copyright applicatibat@he DVD
contains the same work that was submitted to the Copyright Office).

Without evidence from Oracle as to what the “works as a whole” are that are jeéwt sul
of the registrations, there is no proof that can form the basis of any analgsis @ipyright

issue. This lack of evidencefatal to Oracle’s claim

F. If the Court accepts Oracle’s “collective work” argument, Google is entitled
to judgment as a matter of law of noninfringement of each of the component
parts of the registered works, because Oracle has not proved authorship of
the constituent elements.

For the reasons given in Google’s supplemental brief féeliee this evening, the Court
should reject Oracle’s “collective work” argument, because Oracle did nstaetifie Javd SE
platform as a collective workGooglés April 25 Copyright Brief, Dkt. No. 982at6-7. If,
however, the Court accepts Oracle’s “collective work” argument, then Goagiétisd to
judgment as a matter of law of narfringement ofeach of the component parts of the register
works, because Oracle has not proved authorship of the constituent eleGesdsat 7-9.

Thus, even assuming the Court accepts Oracle’s “collective waykinant, the failure to
prove authorship of any constituent elements precludes Oracle from seelahgxedpt

regarding the selection, coordination and arrangement of the individual component ffats o
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1|| Java platform works.
2 In sum, if the Court accep@racle’s “collective work” argument, then Google is entitled
3 || to ajudgment as a matter of law of non-infringement of each of the component plagts of t
41| registered works, because Oracle has not proved authorship of the constituenselemsént
5|| Oracle could not argue infringement with respect to any literal copyingdd. Secondracle
6 || could argue that the structure, sequence and organization of the 37 API packagegesljrijut
7 || only to the extent that its argument did not rely on anything “inside” any of th@spatkages.
8| IV.  CONCLUSION
9 For the foregoing reasons, Google respectfully requests that the CaolrGgigle

10 || judgment as a matter of laan the above sections of Count VIII of Oracle’s Amended Complaint.

11|| Dated: April 25, 2012 KEKER & VAN NEST LLP

12

/s/Robert A. Van Nest

13 By: ROBERT A. VAN NEST

14

15 Attorneys for Defendant GOOGLIC.
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