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UNITED STATES DISTRICT COURT
Northern District Of California

San Francisco Division

ANGELO BOTTONI, PAUL ROBERTS; No. C 10-03602 LB
TRACIE SERRANO, and SHAWNEE
SILVA, individually and on behalf of all othersorpeR (1) CONDITIONALLY

similarly situated, CERTIFYING SETTLEMENT CLASS; (2)
o PROVISIONALLY APPOINTING CLASS
Plaintiffs, COUNSEL AND CLASS
V. REPRESENTATIVES; (3)

PRELIMINARILY APPROVING

SALLIE MAE, INC., and DOES 1 through | SETTLEMENT; (4) APPROVING

1,000, inclusive, NOTICE TO CLASS; (5) SETTING
HEARING FOR FINA L APPROVAL AND
Defendants. PLAINTIFFS’ MOTION FOR FEES AND
COSTS AND SERVICE AWARD; AND (6)
TEMPORARILY ENJOINING CLASS
MEMBERS FROM ASSERTING
RELEASED CLAIMS

INTRODUCTION
Plaintiffs are four formestudents at the Californaulinary Academy who took out
private (not federally-guaranteestydent loans servicdry Sallie Mae, Inc. (“Sallie Mae”) and
thereafter defaulted on the loans. Second Amended Complaint, ECF No. 37 at 3, 5-8, 11 8-
33! Each of the plaintiffs signed promissory &), which provided that they agreed to pay

reasonable collection costs incurred by the noleenon enforcing the terms of the notdd. at 4,

! Citations are to the Electronic Case File (“ELW®ith pin cites to thelectronically-generated
page numbers at the top of the document.
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1 14. Upon each plaintiff's default, Sallie Maeagded off the loan and placed it with one of
numerous third-party collectn agencies for collectiord. at 4, § 16; Valerian Decl. § 14. At the
time of charge-off, Sallie Mae assessed a “Collection Cost Assessment” (generally 25% of t
unpaid balance), generally reflexg the contingency fees chady® Sallie Mae by its collection
agencies on amounts collected. Valerian Decl. 1 15-16.

The operative complaint charges six claimsdshon Sallie Mae’s c@ttion fees and debt
collection practices: (1) a viafion of Cal. Civ. Code 81671(b), which prohibits unreasonable
liquidated damages provisionsdantracts; (2) violations dtalifornia Business & Professions
Code § 1720@t seq. known as the Unfair Competition Wawhich prohibits unfair or unlawful
conduct; (3) a breach of the promissory note’s espterms, which allow only the collection of
reasonable and actually-incurredsts) (4) a cause of action fdeclaratory relief based on the
assessment, collection, and attempted collection afdlection fees; (5 violation of the
Rosenthal Fair Debt Collection Practides (“RFDCPA”), California Civil Code § 1788t seg.
which prohibits the collection of unlawful feesdaunlawful debt collection practices; and (6) a
violation of the Consumer Credit ReportiAgencies Act, California Civil Code § 178%1 seq,
which prohibits the furnishing of incompleteiaaccurate information to a credit reporting
bureau. Second Amended Complaint, ECF No. 37 at 8-13.

Following some discovery (including documgmoduction by Sallie Mae of more than
20,000 pages of documents, Sallie Mae’s responsatetoogatories, and the depositions of all
plaintiffs) and two private mediation sessions witlige Layn Phillips (Ret.), the parties reache
a settlement agreement, and on July 11, 2013ytgfaifiled an unopposed motion for an order:
(1) conditionally certifying the @mposed settlement class aqapointing Gallo LLP as class
counsel and plaintiffs asads representatives; (2) pngharily approving the proposed
settlement; (3) approving the parties’ propofsech of notice and notice program, and directing
that notice be disseminated pursuant to this pimg(4) setting a schedule for the fairness hear
and other remaining procedures; and (5) temporanjgining plaintiffs, all class members, and
all persons purporting to act on behaltct#ss members from asserting, commencing, or
prosecuting any of the released claiagainst Sallie Mae or anytbie other released partieSee
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ECF No0.138-2; Notice of Non{@position, ECF No. 138-2 at 3.

In summary form, the settlement agreement is as foll@eeSettlement Agreement,

Valerian Decl. Exh. 1. Sallie Mae shall redtice Collection Cost Assessment to 8.75% for eag¢

of the class members’ private education loaBsttlement Agreement 8 Ill.B.1. For each loan
with an outstanding balance: d)y and all amounts previouslyadated toward collection costs
in excess of 8.75% of post charge-off payments &leateallocated to pringal, interest or other
fees in accordance with the terms of the promissory notes; in any case where this reallocati
satisfies the outstanding loan balarmnd results in a credit to therrower, Sallie Mae shall issue
a refund in the amount of that credit; 2) pragpely, no more than 8.75% of any and all future
payments shall be allocated toward collection cdsts§ 111.B.1.(a). For loans that have been
paid or settled in full: 1) where the amount oll@ction costs paid in excess of the adjusted 8.7
Collection Cost Assessment exceeds the amount thHit Mae wrote off in pincipal, interest and
other fees (excluding collectionsts), Sallie Mae shall refund the difference; 2) where the amg
of collection costs paid in excess of the adjds®.75% Collection Cost Assessment is less than
the amount that Sallie Mae wrote off in prindjpaterest and otheets (excluding collection
costs), Sallie Mae shall refundetsum of forty dollars ($40)ld. § 111.B.1.(b). All refund
payments shall be made by check payable to thewer, except that in the case of loans that
have a co-borrower(s) or cagsier(s), payment shall be maaecheck payable jointly to the
borrower and co-borrower(s) or co-signer(k). 8 111.B.1.(c). All refund checks not cashed
within one hundred eighty (180) dagkissuance shall be allocated@sPresto Operation
HOPE, www.operationhope.org, withihnirty (30) days, to providservices in Californiald. 8
111.B.1.(d).

The settlement agreement will be administered by an independent claims administrator

called Kurtzman Carson Consultants, which willilnttze notices (as described below), establish
website, distribute funds to class membarg] otherwise administer the settlemdnt. 88 I1.M,
11.B.1.(d), lIL.E.

This order grants conditiohelass certification, prelimarily approves the settlement,
appoints the class representatived elass counsel, approves the dlamnotice to the class, sets
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the schedule for the final approval process (idicig plaintiffs’ attorney’s fees and incentive
award), and temporarily enjoins classmiiers from asserting released claims.
ANALYSIS
l. JURISDICTION
The court has jurisdiction und28 U.S.C. § 1332(d)(2).
[Il. CONDITIONAL CERTIFICATION OF CLASS
For settlement purposes only, the partiegppse conditional certificain of the following

class:

[A]ll persons in Californid who, within the period from July 13, 2006 through May 31, 201
(the “Class Period”), were assessed and/m @&ollection Cost Assessment in connection
with a private education loan serviced by Salli#ze, as identified in the class list to be
generated by Sallie Mae from rscords using its best efforts.

Settlement Agreement § II.N.

The court reviews the ppriety of class certifation under Federal Rule of Civil Procedur
23(a) and (b). In a s&tnent context, the court must payntiluted, even heigbhed, attention”
to class certification piirements because the court will hatve the opportunity to adjust the
class based on information revealed at tri&ge Staton v. Boeing27 F.3d 938, 952-53 (9th Cir.
2003) (quotingAmchem Products, Inc. v. Windsé21 U.S. 591, 620 (1997 Htanlon v. Chrysler
Corp., 150 F.3d 1011, 1019 (9th Cir. 1998) (same).

The court finds that the proposed settlemesds<here meets the requirements of Federa
Rule of Civil Procedure 23(a) and (b).

A. Rule 23(a)

Class certification requires the following: (1) ttlass must be so numerous that joinder

all members individually is “impracticable;” (f)ere are questions of law or fact common to th¢

class; (3) the claims or defenses of the clgssesentatives must be typical of the claims or

2 Persons shall be deemed to be “in Califoriifial) they were asessed a Collection Cost
Assessment during the Class Period while residirgilifornia, or 2) they were a California
resident at the end of anyomth during the Class Period in \wh any payment was applied to
their Collection Cost Assessment. Settlement Agreement § I1.N.
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defenses of the class; and (4) the person reptiag the class must be able to fairly and
adequately protect the interests of all class memi&sFed. R. Civ. P. 23(aftaton 327 F.3d
at 953.

Here, the factors support classtifieation. First, the class mabers — all identifiable from
Sallie Mae’s records — number at least 40,@4erian Decl. I 21), which makes joinder
impracticable.See Jordan v. County of L,A69 F.2d 1311, 1319 (9th Cir.), vacated on other
groundsCounty of L.A. v. Jordam59 U.S. 810 (1982). Second, each of the class members |
similar contract provisions allang for assessment of collection costs “incurred” by Sallie Mae
and it appears that each of the class memberadmounts for which Sallie Mae: (1) assessed a
Collection Cost Assessment, (2) attemptedaitect the Collection Cost Assessment through
collection agencies, and (3) repitCollection Cost Assessmettscredit reporting agencies.
Valerian Decl. 11 10-11, 16. This gives risetonmon claims as well as common questions of
law and fact. Third, plaintiffs’ claims are typiaaflthe claims of other class members: plaintiffs

claims are co-extensive with the claims of abstats members because they were all subject |

the aforementioned Sallie Mae piaes (Valerian Decl. § 32) and their claims are based on the

same contractual rights and legal theori®ee Hanlon150 F.3d at 1019-20 (claims are typical if
they are reasonably coextensive with that of abdass members; they e not be substantially
identical). Fourth, the named plaintiffs are abléaidy and adequately protect the interests of g
class members. The factors relevant to a determination of adequacy are as follows: (1) the
absence of potential conflict between the namathpif and the class members; and (2) counse
chosen by the representativetps is qualified, expéenced and able to vigorously conduct the

proposed litigationld. at 1020. The court is satisfied thabdh factors exist here. As discussed

already, the named plaintiffs have shared claimdraedests with the class. Also, plaintiffs have

retained qualified and competent counseteValerian Decl. 1 35-36;o0cal Joint Executive Bd.
of Culinary/Bartender Trust Fund v. Las Vegas Sands, Mel F.3d 1152, 1162 (9th Cir. 2001);
Brown v. Ticor Title Ins. Cp982 F.2d 386, 390 (9th Cir. 1992).
B. Rule 23(b)(3)
In addition to meeting the prepeisites of Rule 23(a), a propmbkclass must be appropriat
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for certification under one of éhcategories in Rule 23(byeeFed. R. Civ. P. 23(bHanlon 150
F.3d at 1022. The court finds that certificatioapgpropriate under Rule 23(b)(3). Questions of
law and fact common to class members predomioaer any questions affting only individual
members.SeeFed. R. Civ. P. 23(b)(3). The case involves multiple claims for relatively small
sums, and a class action is supetaan alternative method forifiy and efficiently adjudicating
the claims.See Amchem Product&21 U.S. at 625Culinary/Bartender Trust Fun®44 F.3d at
1163 (class action appropriate besatif plaintiffs cannot proceeds a class, some — perhaps
most — will be unable to proceed as individuadsause of the disparity between their litigation
costs and what they hope to recover”).
C. Conclusion: Provisional Cerification is Appropriate

Pursuant to Federal Rule of Civil Procedure 23(a) and (b)(3), the court conditionally
certifies the class set forth above for the puepafsgiving the class tice of the proposed
settlement in this matternd conducting a fairness hearing.
[ll. APPOINTMENT OF CLASS REPRESENTATIVE AND CLASS COUNSEL

For the reasons set forth in the previoesti®n, the court appoisplaintiffs Angelo
Bottoni, Paul Roberts, Tracie Serrano, and Shaiilga as the class representatives. The cou
finds provisionally that they havaaims that are typical of theasins of class members generally
and that they are adequate repreatives of the other memberstioé proposed class. The court
also provisionally finds thdRay Gallo and Dominic Valerian of Gallo LLP have sufficient
gualifications, experience, and expertise in peosing class action casasd appoints them as
class counsel for settlement purposes only.
IV. PRELIMINARY APPROVAL OF SETTLEMENT AGREEMENT

Procedurally, the approval afclass action settlement has two stages: (1) the prelimina
approval, which authorizes notice to the clasg] (2) a final fairness hearing, where the court
determines whether the part&sould be allowed to settibe class action on the agreed-upon
terms. In reviewing the proposedttlement, the court need @aldress whether the settlement ig
ideal or the best outcome, but determines only drehe settlement isifafree of collusion, and
consistent with plaintiffs’ fiducigy obligations to the classSee Hanlon150 F.3d at 1027. The
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Hanloncourt identified factorselevant to assessing a settlemenuoposal: (1) the strength of the
plaintiff's case; (2) the risk, expense, complgxénd likely duration of ftther litigation; (3) the
risk of maintaining class acin status throughout the trial; (e amount offered in settlement;
(5) the extent of discovery completed and tlagestof the proceedin¢f) the experience and
views of counsel; (7) the presenof a government participasind (8) the reaction of class
members to the proposed settlemddt.at 1026 (citation omitted).

The court has evaluated the proposed seétteé agreement for overall fairness under the
Hanlonfactors and concludes that preinary settlement is appropriate.

Under the proposed settlement, Sallie Maeil be limited to charging class members
8.75% Collection Cost Assessments and class reesswiho settled their loans without paying ar
collection costs in exce®f the adjusted 8.75% CollectionsTéssessment will receive a forty
dollar refund. Settlement Agreement § III.B. Te@npromise appears reasonable in light of th
litigation costs and risks plaintiffs face, includitigat Sallie Mae could dieat class certification
altogether by showing that measuringsslanembers’ damages (which could require a
determination of each class member’s acto#lection costs) presents insurmountable
individualized issuesSee, e.g., Wal-Mart Stores, Inc. v. DyKe&l S. Ct. 2541, 2546 (2011)
(rejecting plaintiffs attempt tase a formulaic model to determine each class member’s dama
as impermissible “Trial by Formal”). It also could exclude ¢hsignificant number of borrowers
who signed arbitration agreements from theschasd thereby effectivelprevent them from
obtaining any relief. Motion at 20-21; Valerian Dec. { 13.

Continued litigation also would result irgsificant costs, including additional work by
experts to calculate damagesddhe litigation of motions faclass certification and summary
judgment. Discovery could prove particularlystg as plaintiffs might reasonably choose to
depose some or all of Sallie Mae's thirty or mBodlectors to establish their actual costs, and
potentially obtain their consumer databases. doét 22-23. In addiin, this case presents
numerous potential appellate issufor both sides, which couldterd the litigation for years.

These considerations weigh in favor of settleméuaht.

The settlement appears to treat all classbess fairly. The only class members who fal|
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outside the 8.75% formula are borrowers whtiese their loans without paying any collection
costs in excess of the adjus&@5% Collection Cost Assessméatter taking into account the
amount that Sallie Mae wrote off principal, interest and other fegsxcluding collection costs)).
These borrowers receive $40 instead. Thjgears to be reasonable compensation. The $5,00
incentive awards plaintiffs plan to request alppear to be appropriate tompensate plaintiffs
for their time and effort and for the risk they enok in prosecuting the @against Sallie Mae.
Valerian Decl. 1 34.

The settlement is also tipeoduct of serious, non-collusivarms’ length negotiations and
was reached during mediation before an expeeémediator, a retirdéederal District Judge
with a national reputation. Valan Decl. {1 24-25; Phis Decl. 1 5. In sum, the court finds thg
viewed as a whole, the proposed settlementfigmntly “fair, adequate, and reasonable” such
that preliminary approval dhe settlement is warrante@ee Officers for Justice v. Civil Serv.
Comm’n of the City and County of San Francj®&8 F.2d 615, 625 (9th Cir. 1982). The court
thus approves the settlement agreement preliminarily.

V. APPROVAL OF CLASS NOTICE

The court approves the proposed notice, whidhbeisent by electronimail, to the extent

Sallie Mae has a valid email address for the settd class member, and otherwise by U.S. Mail.

Settlement Agreement 8 IIl.E. The notice and otteeuments will also be available online at
www.bottoniclassaction.comd. Class members will have 45 days from the date the class ng
IS sent to request exclusion or object to thdesadnt. This gives class members sufficient time
consider their options and ma&dully informed decisionSee, e.qg., Torrisi v. Tucson Elec.
Power Co, 8 F.3d 1370, 1375 (9th Cir. 1993) (approving notice sent 31 days before the dea
for objections and 45 days before the hearing).

The court also finds that the notice fairlyaiplly, accurately, and reasonably informs clas
members of the following: (1) the tome of the litigationthe settlement clast)e identity of class
counsel, and the essential terms of the settleagreement; (2) the amounts that will be reques
as attorney’s fees, costs, andsd representative incentive awaid$ how to challenge or opt out
of the settlement, and the effeétfailing to do so; (5) the timend place of the fairness hearing;
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and (6) how to obtain additional information regjag this litigation, the settlement agreement
and the approval process.

In sum, the form of the notice is approvadd the manner of distuiting the class notice
is approved.
VI. COMPLIANCE WITH CLASS ACTION FAIRNESS ACT

On July31, 2013, Sallie Mae filed a declavatof compliance withhe Class Action
Fairness Act of 2005, 28 U.S.C. § 1715. In thatatetion, Sallie Mae’saunsel established that
on July 19, 2013, KCC mailed notice of the settlenagmeement to the Attorney General of the
United States and the appropri&@alifornia state official.ld. According to the declaration, the
notice contains the documentation regdiby 28 U.S.C. § 1715(b)(1-8kee id. Any final
settlement approval will be motiean 90 days after servic&ee28 U.S.C. § 1715.
VIl. OTHER ACTIONS EN JOINED/STAYED

Pending the fairness hearing, and in aid i® ¢burt’s jurisdiction to implement and
enforce the settlement, plaintiffs and all settlabass members and pkrsons purporting to aci
on behalf of settlement class members are esghimdividually, on a repsentative basis or in
any other capacity, from astiag, commencing, prosecuting, artinuing any of the released
claims against Sallie Mae or any of the otfeéeased parties img action, arliration or
proceeding in any court, attal forum or tribunal.
VIll.  PROCEDURES FOR FINAL APPROVAL OF SETTLEMENT

The schedule for dates and deadlines is s#t fio the table below and discussed in the

sections that follow.

Event Date

Deadline to send class notice 21 dafter issuance of this order

Deadline for plaintiffs to file motion for award of
attorney’s fees and costs and motion for incentive | 15 days after clasnotice is sent
awards to represétive plaintiffs

Deadline for submission of objections or exclusion
requests to Settlement Administrator

45 days after clasnotice is sent

35 days before the fairness hearing
or 21 days if unopposed

Deadline for plaintiffs to file motion for final approva
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Deadline fomplaintiffs to file Settlenent Adminstrator
declaration dentifying dass memhs who sumitted | 14days befordghe fairnessearing
exclusion reuests

Deadline tdfile responss to objectns to final
approval orfee

7 days beforehe fairnessearing

Fairness heaing

A. Fairness Hearing
At the hearing, thecourt will determine wether to grat final certfication of he
setlement clas, confirm he appointent of GalloLLP as clas counsel iad the plaitiffs as class
representativs, finally approve the sékement ageement, andward the equeste incentive
awards to theclass repres#atives ad attorney’sfees and cds to class aunsel.

B. Mailin g of Noticeby No Later Than 21Days From Today

The caurt orders tle parties (though the 8ttlement Administrato)) to send theotice in
the form appoved by thisorder within 21 days othis order a follows:

1. The Sétlement Adninistratorwill provide notice by éectronic md, to the exént Sallie
Mae has a vati email addess for thesettlement tass membe and othewise by U.SMalil, to be
sat to the lasknown addesses of theettlementlass menber, accordig to SallieMae’s
records.

2. The Sdtlement Adninistratorwill establigh and mairgin an Intenet site usig a domain

name of www.bottoniclasaction.comdedicatedad the settlenent, on whth the classotice will

be posted.
Class ounsel shalfile proof o distribution of noticeat or beforethe final heang.

C. Requssts for Exclusion from the Settlenent

1. Classmembers mgaexclude temselves, oopt out, ofthe class sdement, ad that
request for exlusion musbe made irthe manneset forth inthe class riice.

2. To beexcluded fran the settlenent, the op-out requesmust be pstmarked o submitted
electronicallyno later tha forty-five days after tle date thathe class note is sent.

3. Not later than 10 dys before he fairnessearing, clas counsel sHl file a declaration
from the Set#dment Admnistrator thaidentifiesall settlemem class merbers for wiom the

Sdtlement Adninistrata timely receved valid exlusion reqests, as wels any apgrently
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invalid excluson requestsvith an expanation of he reason(sfor their invalidity.

D. Objections to theSettlement

1. Any class membewho has nbopted oubf the settlenent and wb wishes taobject to tle
fairness, reaswableness wadequacy fothe settlenent must d so in writhg and musinclude the
information irdicated on le class note.

2. Objectons shall bdiled with the court ad served ortlass coundeand SallieMae’s
counsel, andnust be posharked or dlivered no &ter than 45lays afterhe date thelass notice
IS sent.

3. Objectons raisedtahe fairnes hearing vill be limited to those peviously sibmitted in
writing. Any member of he class wh does not tnely servesuch a writen objectionshall not be
permitted to rase such olgction, excet for goodcause show, and anymember of tle class who
fails to objecin the manar prescribe herein shdlbe deemd to have waved, and sall be
foreclosed fran raising, ay such objetion.

4. If a setlement clas member ires an attarey to repreent him orher, the atttney must
file a notice bappearancwith the clek of courtno later tharforty-five (45) days ar class
natice is sent.

E. Deadline for Submittin g Motion Seekirg Final Approval

Plaintiff shall file a motion forfinal approval of the sdtement andsettlemenegreement &
least 35 daydefore the faeness heang if the moton is oppaed (i.e., if aimely objection to the
setlement ismade) or atdast 10 courdaysbefore the hearig if unoppogc.

F. Deadline for Petition for Attorney’s Fees, Costs, amn Expenses

Pursuat to In re Mercury Inteactive Cop. Sec. Litig, 618 F.3d 88, 994-959th Cir.
2010), class ounsel shalfile with this court theirpetition foran award 6 attorney’sfees and
reimbursemenof costs ndater than b days afterclass notices sent. Tk motion skl be heard
atthe time of he fairnessearing.

G. Plaintiffs’ and Class Membes’ Release

If, at the fairness &aring, thiscourt grantdinal approval to the sétement ad the
setlement aggement, tha the namegblaintiffs and each indridual settlenent classnember who
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does not timely opt out will release claims, asfegh in the settlement agreement, by operatior
of this court’s entry of th judgment and final approval.
CONCLUSION
For the reasons previously stated,¢bart GRANTS plaintiffs’ unopposed motion for
preliminary approval of class action $ettent. This disposes of ECF No. 138.

IT IS SO ORDERED.

Dated: August 2, 201

LAUREL BEELER
United States Magistrate Judge
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