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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHURCH & DWIGHT CO., INC., No. C-10-4429 EMC
Plaintiff, REDACTED
V. ORDER GRANTING IN PART AND

DENYING IN PART PLAINTIFF'S

MAYER LABORATORIES, INC,, MOTION FOR SUMMARY JUDGMENT

Defendants. (Docket No. 187)

Plaintiff/ Counterdefendant Church & Dwight,cdn(*C&D”), the maker of Trojan brand
condoms, moves for summary judgment on Defendant/Counterclaimant Mayer Labs, Inc.’s
(“Mayer’s”) counterclaims. Docket No. 187, 198 (redacted version). Mayer is the maker of
Kimono brand condoms. The parties’ primdispute surrounds C&D’s use of planogtam
agreements with condom retailers, whereby C&D offers a percentage rebate off its wholesalg
in exchange for a retailer's commitment to devote a certain percentage of the condom shelf g

C&D products. Mayer alleges that C&D’s planogram rebate (“POG”) program operates to for

competition from vital retail display space and hence sales. Mayer also alleges that C&D hasg

engaged in other anticompetitive conduct, including abusing its position as category captain 1
certain retailers to exclude its rivals from, or at least disadvantage them in, the condom retail

Based on this and other alleged conduct, Mayer brought twelve counterclaims against C&D f|

1 A planogram is “essentially a diagram showing where specific products are to be
positioned in the space allotted by a retail store for a particular category of products.” Secon
Amended Counterclaim (“SAC”), Docket No. 886. The Court will refer to C&D’s planogram
rebate program as its POG program.
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purported violations 88 1 and 2 of the Shermat the Cartwright Act, the Lanham Act, and
California unfair competition laws, as well as tort claims for tortious interference with contract
economic relations.

The parties have engaged in over three years of hotly contested litigation. This Court

previously denied C&D’s motion to dismiss Maigecounterclaims finding that Mayer’s complaint

raised viable claims of anticompetitive conduct potentially violative of the ShermarsAet.

Docket No. 105Church & Dwight Co., Inc. v. Mayer Laboratories, In€-10-4029 EMC, 2011

anc

WL 1225912 (N.D. Cal. Apr. 1, 2011). The parties have conducted extensive discovery of over 1

million pages of documents and dozens of depositions. Reply at 1. Documents submitted in
conjunction with the parties’ summary judgment briefing total over four thousand pages.

Despite this voluminous record, Mayer has been unable to proffer any direct, admissik

le

evidence of retailers switching or removing rival condom brands from their shelves as a result of

coercive effect of C&D’s planogram program. Nor has Mayer submitted any admissible evidg
that C&D misused its category captain positions to the detriment of its rivals. Surprisingly, M

failed to take the deposition of — or obtain other direct evidence from — any retailer's employe

other third parties who might have testified to the supposed coercive, anticompetitive effect of

C&D’s conduct. Indeed, the only direct (and unrebutted) evidence from third party retailers
indicates just the opposite: that the planogram program has little, if any, effect on retailers’ sk
space allocations, and that C&D had no undue influence over retailers’ decisions as category
captain. Without any such direct evidence, the Court is left largely with Mayer’s (and its expé€
own theory based largely on a rough correlation between C&D’s moderately increasing mark
and Mayer’s moderately decreasing market share.

Accordingly, having considered the parties’ briefs, accompanying submissions, oral
argument, and all evidence of record, the CDHNIES the motion for summary judgment as to
tortious interference with contract, aBRANTS the motion as to all other claims.

. FACTUAL & PROCEDURAL BACKGROUND

The evidence submitted by the parties reflects as follows. Where there are factual disy

they are so noted.
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A. The Parties

Mayer Labs markets, distributes and sells latex male condoms. Second Amended
Counterclaim (“SAC”) 11 15, 19. Mayer’s business involves the marketing and sakeoélia,
its Kimono brand of ultra-thin latex condomigl. { 15. Kimono condoms have a retail market sk
in the United States of less than one-half of 1%. Silberman Report Ex. 1. Between 2001 ang
Mayer’'s market share increased from .31% to .4&84. Starting in 2008, market share decrease
a low of .27% in 2009, and remained at .29% in 20d0. Its 2010 market share corresponds to
annual revenue of $819,876.

Counterdefendant C&D manufactures and distributést alia, Trojan and other brand-
name condoms. C&D branded condoms now account for over 75% of all retail condom saleg
United States. Silberman Report Ex. 1. C&D’s market share has steadily increased from its
share of 67.2% (or $143,630,000 in annual revenues) to its 2010 share of 75.43% (or $210,0
in annual revenues)d. Its market share has been over 50% since 1985. Wright Report Attag
4,

The next largest condom brand is Durex, marketed by Reckitt Benckiser Group, with

approximately 14% of sales as of 2010. Attachment 8. Durex has maintained a steady markg

share of 14-15% since at least 200d.. The third largest brand is Lifestyles, marketed by Ansell

Healthcare, with just under 10% market share as of 2[il2lts market share has ranged from a
high of over 12% in 2004 to a low of 8% in 2008. Together, condoms sold by the three large
companies account for over 99% of the nationwide market. Wright Report Attachment 8. Gl
Durex/Reckitt is the largest condom manufacturer with a 34% share of the global market,
Lifestyles/Ansell is second with a 17% share, and Trojan/C&D is third with 11%. Wright Rep
35.

B. The U.S. Condom Industry

The vast majority of condoms in the United States are sold in one of three channels. |

the food, drug, and mass merchandiser channel, absent Wal-Mart (“FB&bcunts for about

2 FMDx refers to all retailers in the FDM channel except Wal-Mart, while FDM refers t
entire channel including Wal-Mart. There is not as much data available on Wal-Mart’s sales
other retailers because Wal-Mart does not report to certain data-gathering companies.
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49% of the unit sales in the retail market. Wright Report Attachment 1. Second, Wal-Mart al
accounts for 33%Id. Third, convenience stores (“c-stores”) account for 14.8%6.The remaining
sales occur in club stores.g, Costco) and dollar stores.§, Dollar General).ld.

These channels differ somewhat in their pricing and sales structure. For example, dry
stores tend to carry the largest variety of condom brands, and their retail prices are on avera
as high as the mass merchandiser channel. Martineau Federal Trade Commission (“FTC”) [
Mayer Ex.1, at 38-40. C-stores tend to carry only one or two brands of condoms in three-uni
due to limited shelf-space, and typically seek exetusontract bids from manufacturers. Basem
Report at 18; Wright Report at 4. Club stores arthdstores may also use exclusive contracts,
club stores tend to sell bulk packs only. Wright Report 55-56.

The parties dispute the extent to which there are barriers to entry in the retail condom
Mayer claims that there are considerable kasriincluding costs of FDA and state regulatory
approval and compliance, production minimums, and retailer program participatiolsée®.g.
Baseman Report at 22-23; Wedel Decl. 1 15-19; Mayer Ex. 61. C&D argues that the FDA
approval process is not overly rigorous and that the barriers to entry are not subSaetalight
FTC Report at 14.

According to both parties, condoms are unique products that rely heavily on point of s
advertising because manufacturers face constraints in television and print adverisiag.
respect, condoms are generally displayed on, and sold from, pegboards and shelves in one &
store where consumers can quickly glance at them at once. The number and visibility of pro
available from a particular brand are therefore important in condom sales because of the priy
nature of the transaction and the speed by which buying decisions areBnax loyalty also
plays a strong role in the industry, as 52% of customers will leave a store to find their preferrs
brand, while 48% will choose an alternative brand if their preferred brand is not available. B3
Report at 6 n.13.

At the point of sale, condom manufacturers compete for retail space and sales market

variety of ways. For example, they may pay retailer slotting fees for each condom “facing” or
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shelf?> Baseman Report at 7-8; Wright Reporb8f 89. Manufacturers may front the costs of a
certain amount of new product so that they, rather than the retailer, carry the risk of meager ¢

Wright Report at 176. Retailers may require éenpomotional budgets at manufacturer expens

ales

€,

including temporary price reductionse(, short-term sales of a product in order to move inventory).

Baseman Report at 7-8. Manufacturers can also offer promotional packages in order to secu
premium shelf space at eye-level and/or on the left-hand side of the plarfolvaight Report at
88-89. Besides placement in the primary condom section, manufacturers may negotiate for
promotional or ongoing placement in endcaps (the shelves located at the end of each aisle) ¢
sidecaps, as well as other locations within the store. Wright Report at 85-88. Manufacturers
also negotiate volume discounts, whereby retailers benefit from lower wholesale prices the m
they purchase of that manufacturer’s brand. Wright Report at 188. As noted above, some rg
also negotiate exclusive deals with condom manufacturers whereby the retailer carries only ¢
brand. Wright Report 89-90. This is especially common in the c-store channel.

C&D spends approximately 17-19% of its ggasales on discounts and promotions. Over
C&D, Mayer, Durex, and Lifestyles each offepprotional discounts of approximately 10-13% of
of the wholesale price to retailers like Rite Aid. Wright Report Attachment 12.

Notwithstanding the importance of point-of-sale efforts, condom manufacturers also re
other forms of marketing. Retailers look at a manufacturer’'s promotional budget as a factor ir]
determining whether and how to stock their products. Martineau Depo. at 80-81. C&D, most
notably, currently spends over $58 million per year on marketing, of which over $23 million is
dedicated solely to advertising and media expenses. Wright Report Attachment 5. Mayer sp
$127,000 and $23,000 respectively on these expeides.
C. C&D’s Conduct in the Industry

C&D engages in four types of conduct within the condom industry that are the source

3 A “facing” refers to one column of product seen on a retail shelf. For example, if a
customer looks at a shelf and sees five batesproduct sitting side by side, those are five
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“facings.” Sometimes, a popular product may be “double faced” so that two columns are dedicat

to the same product, thus ensuring twice the amount of in-store stock available for purchase.

* C&D considers the left-hand side of a planogram to be the premium space. Mayer g
not dispute this assessment.
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parties’ disputes.

First, in addition to offering a number of the discounts and promotions described abov

1%

C&D offers planogram rebate agreements, described herein as its “POG program,” to large ghair

retailers. C&D’s POG program accounts for under $8 million of the $40 million it spent on
promotional discounts in 2010, or just 3.5% of gross sales. Wright Report Attachment 11A.
The POG program gives the retailer an opportunity to receive a percentage rebate on
purchases of C&D condoms. The retailer gets the rebate if it dedicates a specified minimum
percentage of the available condom facings on its in-store display to C&D condom products.

“inherited” this POG program in 2001 by acquirithg Trojan brand from Carter-Wallace; the

its

C&

program has been in existence since at least 1997. Wright Report at 48. In 2001, the Program t

three “tiers” — a 55% tier (awarding a 4.0% rebate for 55% or more of a retail chain’s display

Spa

a 65% tier (awarding a 7% rebate for 65% or more of the display space), and a 70% tier (awardir

7.5% rebate for 70% or more of the display space). Baseman Report at 10. In 2007, C&D ¢
the terms of its program, introducing 75% and 80% tiers (providing 8.0% and 8.5% rebates,
respectively) and eliminating the 55% tiéd. In 2009, C&D eliminated the 65% tield.
However, in 2010, C&D reinstated the 65% tier and eliminated the 80%dietts current POG
program specifies levels of 65%, 70%, or 75%, corresponding to rebates of 7%, 7.5%, and 8
respectively.ld. About 91% of C&D’s FDMx sales derive from retailers that participate in the

POG program. Wright Report at 49. Wal-Mart does not participate.

®> It is undisputed that Wal-Mart has no POG contract with C&EeBaseman Report at 12
13. However, Mayer’s expert opines that Wal-Mart may e gactoparticipant, based on certain
internal C&D documents indicating that Wal-Mart dedicates a certain percentage of space to

Id. However, C&D employees state unequivocally that Wal-Mart does not commit to the POG

program, and C&D’s charts do not list Wal-Mart as receiving a POG reSa@Vright Report

Attachment 11B. Instead, C&D lists Wal-Mart as receiving a 2.1% cash promotion and 21.1%
promotional discount off of gross invoicé&l. This is similar to the lump-sum discounts allotted {o

other non-POG retailers, like Costcal. Mayer’s expert also notes that C&D has sometimes
negotiated discounts with Wal-Mart on the bakset Wal-Mart will add new C&D SKUs without
subtracting others. Baseman Report at 14. Such negotiations are more akin to the promotio
described above and employed by all manufacturers. In addition, none of Mayer’s anecdotal

nan(

Cé&l

hal 1

evidence regarding its and other small manufacturers’ dealings with Wal-Mart indicates that @ shi

space agreement with C&D was responsible for their difficulty getting a Wal-Mart 8eal.e.q.
Decl. 19 106-0Jlf condom brand pitched Wal-Mart but was turned down because it

was

not a national brand); Mayer Depo. at 62-64 (Mayer pitched Wal-Mart but was turned down bleca

it was not a national brand). The Court concludes Mayer has failed to raise a genuine issue
to whether Wal-Mart has a POG contract — the record evidence establishes it does not.
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Second, in channels in which retailers request exclusive contracts, C&D bids for exclu

Sive

agreements with c-stores and dollar stores whereby the stores carry only one brand. For examp

C&D holds an exclusive contract with 7-EleveWright Report at 51-53. Overall, C&D has a 50t

60% share of c-store condom sales, lower than its 75% share in the market as a whole. C-sfores

account for 14.9% of unit sales 22.5% of revenues in the overall condom market. Wright Report

Attachment 1. Although the parties do not provide details, Durex and Lifestyles seem to account

the bulk of the remaining 40-50% of the c-storaraiel and regularly bid against C&D for c-storg
contracts.Id. at 92-93.

Third, C&D sometimes serves as a “category captain” for certain large retail chains.

Category captains are appointed by some retailers to assist with shelf space allocation and pgrovi

advice as to how best to present the category (in this case, condoms). Wright Report at 105{06;

Martineau Depo. at 74. Mayer alleges C&D has mis-used its category captaincy at certain rgtaile

to its own advantage, at the expense of Mayer and other rivals

Fourth, the parties compete directly in the micro- or ultra-thin segment of the condom

industry. Mayer began making its Kimono Micromtdondoms, sourced from a Japanese supplier

named Sagami, in the 1990s. The parties dispute whether Mayer has or had an agreement

Sagami to be its exclusive North American condom distribus@eMayer Depo. at 37, 127-29.

vith

Mayer claims it did and that C&D caused Sagami to breach that agreement. Mayer also asserts

trademark violation by C&D. Mayer trademarked the term “microthin” in 2009, but the partieg

dispute whether the mark is valid. C&D began using the term “micro-thin” on its packaging ir} 20(

to describe its ultra-thin condoms.

D. Procedural Posture

On November 21, 2008, C&D filed a declaratory @ttin the District of New Jersey seeking

a judicial determination that C&D’s conduct was legal under applicable federal and state laws. Ir

that complaint, C&D seeks a declaratory judgment as to the conduct that Mayer alleged in a
complaint conveyed by Mayer’s counsel to C&D in October 2@&eOriginal Compl. 1 81-86.
On February 17, 2009, Mayer filed an Answer together with Counterclaims. Mayer amended

counterclaims on March 9, 2009. The SAC includes claims for violations of the Sherman Act,

Hraff

its

15




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

U.S.C. 88 1 and 2 (Claims | & Il); California’s prohibition against trusts (Claim IlI), Cal Bus. &
Prof. Code 88 1670@t. seq.California’s prohibition against exclusive dealing (Claim 1V), Cal.

Bus. & Prof. Code 881672@{. seq.California’s prohibition against secret rebates (Claim V), Cal.

Bus. & Prof. Code § 17045, tortious interferendthwontractual relations (Claim VI), tortious

interference with prospective economic advantage (Claim VII), and unfair competition under

=

common law (Claims VIII & XII). The SAC also asserts claims for infringement under Californ

ia

common law (Claim XI) as well as the Lanham Act, 15 U.S.C. § 1114(a) (Claim X), and a clajm fc

false designation of origin under the Lanham Act, 15 U.S.C. § 1125(a) (Claim 1X). Mayer's S
requests (1) a declaratory judgment that C&D&®1dom Planogram Agreements are unenforcea
(2) a comprehensive permanent injunction, (3) punitive and treble damages, (4) restitution ar
disgorgement of profits with interest, aflj attorneys’ fees and costs. SAC 1 102-106.

C&D filed a motion to dismiss the SAC on June 18, 2012. Docket No. 71. The district
for the District of New Jersey transferred the case, including C&D’s pending motion to dismis
Mayer’s counterclaims, to this CoureeDocket No. 76 (Order transferring case). On April 1,

2011, the Court granted C&D’s motion to dismigghwespect to Mayer’s Fifth Counterclaim (8

17045) without prejudice, and denied the motion sonass with respect to all other counterclaims

SeeDocket No. 105Church & Dwight Co., Inc. v. Mayer Laboratories, In€-10-4029 EMC,
2011 WL 1225912 (N.D. Cal. Apr. 1, 2011).

C&D now seeks summary judgment on all of Mayer’s counterclaims. Docket No. 187,
(redacted version). That motion is pending before the Court.

[I. DISCUSSION

A. Motion for Summary Judgment — Legal Standard

Federal Rule of Civil Procedure 56(c) provides that summary judgment shall be rende
the pleadings, depositions, answers to interrogatories, and admissions on file, together with t

affidavits, if any, show that there is no genuisguie as to any material fact and that the moving

AC
ble,
d

COUl

19¢€

.ed [

party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). An issue of fact is gefuin

only if there is sufficient evidence for a reasonable jury to find for the nonmoving [Sa¢y.

Anderson v. Liberty Lobby, Inel77 U.S. 242, 248-49 (1986). “The mere existence of a scintill
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evidence ... will be insufficient; there must be evidence on which the jury could reasonably fir
the [nonmoving party].”ld. at 252. At the summary judgment stage, evidence must be viewed
the light most favorable to the nonmoving party and all justifiable inferences are to be drawn
nonmovant's favor.See idat 255.

Where the plaintiff has the ultimate burden of proof, he or she may prevail on a motior
summary judgment only if he or she affirmatively demonstrates that there is no genuine dispy
every essential element of its clailSee River City Mkts., Inc. v. Fleming Foods W., #80 F.2d
1458, 1462 (9th Cir. 1992). In contrast, where the plaintiff has the ultimate burden of proof, t
defendant may prevail on a motion for summary judgment simply by pointing to the plaintiff's
failure “to make a showing sufficient to establish the existence of an element essential to [the
plaintiff's] case.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

In the instant case, Plaintiff C &D moves for summary judgment on Defendant Mayer’s
counterclaims. Accordingly, the Court’s inquiry will focus on whether Mayer has made a “shq
sufficient to establish the existence of an element essential to [its] ddse.”

B. Section 1 — Sherman Act

1. Legal Standard

Section 1 of the Sherman Act prohibits, in broad terms, contracts or agreements that
unreasonably restrain trade or commerce. It pravittevery contract, combination in the form of
trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States
foreign nations, is hereby declared to be illegal.” 15 U.S.C. SekAllied Orthopedic Appliances,
Inc. v. Tyco Healthcare Group .B92 F.3d 991 (9th Cir. 2010). To state a claim under 8 1, a
must allege (1) an agreement, conspiracy, or combination between two or more entities, (2)
unreasonable restraint of trade, (3) anticompetitive effects within the relevant market, and (4
resulting antitrust injury suffered by the claimaSee generally Queen City Pizza v. Domino’s
Pizzg 124 F.3d 430, 442 (3d Cir. 1997).

Vertical restraints on trade, including those alleged by Mayer, are subject to analysis (|
the “rule of reason.”See Continental T.V. v. GTE Sylvarl83 U.S. 36 (1977) (concerted action

non-price restrictions is subject to rule of maanalysis, requiring a showing of an adverse effe
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on competition in the relevant markeBys. Electr. Corp. v. Sharp Electr. Corg85 U.S. 717, 723

36 (1988) (holding that a vertical restraint of trade isp@otseillegal under § 1 of the Sherman Ag¢

unless it includes some agreement on price or price levels). An example of a vertical restrair
exclusive dealing agreement. “Under the antitrust rule of reason, an exclusive dealing arrang
violates Section 1 only if its effect is to foreclose competition in a substantial share of the ling
commerce affected.See Allied Orthopedic Appliances, Inc. v. Tyco Healthcare Group®P
F.3d 991 (9th Cir. 2010) (internal quotation marks and citation omitBedgga Envtl., Inc. v.
Gilbarco, Inc, 127 F.3d 1157, 1162 (9th Cir. 1997) (explaining that an exclusive dealing
arrangement violates 8 1 only if its effect is to “foreclose competition in a substantial share of
line of commerce affected”).

The antitrust plaintiff “carr[ies] the initial burden of showing that the challenged condug
an actual adverse effect on competition as a whole in the relevant mark&tReynolds Tobacco
Co. v. Philip Morris 199 F. Supp. 2d 362, 380 (M.D.N.C. 2002) (internal quotation marks and
citation omitted). Such a burden is substantial, and requires the plaintiff to demonstrate that
has market power within the relevant market, and that its conduct has actual anticompetitive
within that market.SeeTanaka v. University of Southern Californ262 F.3d 1059, 1063 (9th Cir
2001) (“The plaintiff bears the initial burden of showing that the restraint produces ‘significant
anticompetitive effects’ within a ‘relevant market.”) (quotiHgirston v. Pacific 10 Conference
101 F.3d 1315, 1319 (9th Cir. 1996); XI Areeda & Hovencamp, Antitrust Law, §{ 1820-21 at
80 (3d ed. 2011) (describing requirements fprima faciecase of illegality under the Rule of
Reason as including a showing of an exclusive ageaermarket power in the relevant market, a
foreclosure “sufficient to warrant an inference of injury to competitiad?)y 1822e at 220
(characterizing the plaintiff' prima facieburden as “substantial”). If the plaintiff succeeds, the
burden shifts to the defendant “to establish the pro-competitive redeeming virtues of the actiqg
Reynolds199 F. Supp. 2d at 380f the defendant sustains that burden, the claimant “can still
prevail by showing that the same pro-competitive effect could be achieved through an alterna

means that is less restrictive of competitiotd” (quotation marks and citation omitted).
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As set forth below, the Court concludes that Mayer has failed to carry its initial burden
demonstrating that C&D’s conduct in imposing a vertical contract has foreclosed competition
substantial share of any relevant market. Accordingly, the Court does not evaluate whether ¢
has proffered sufficient pro-competitive rationales for its conduct, or whether those effects co
achieved through less restrictive means.

2. Adverse Effect on Competition

C&D argues that Mayer has failed to establish a genuine issue of material fact as to wj
C&D’s planogram agreements violate § 1 of ther@han Act. C&D claims that (1) it lacks markg
power in the relevant market because there is no evidence that it can charge supra-competit
or that its competitors lack the capacity to increase their output in the short run; (2) the agreeg
do not substantially foreclose competition under controlling Ninth Circuit precedent and other
persuasive authority; and (3) the agreements have pro-competitive effects that override any
competitive harm.

a. Relevant Market

As a preliminary matter, the parties dispute the relevant market within which to analyz
C&D’s market power and purportedly anticompetitive cond&ee Rebel Oil Co. v. Atlantic
Richfield Co, 51 F.3d 1421, 1434 (9th Cir. 1995) (defining the relevant market is the first step
assessing a party’s market powdnyin City Sportservice, Inc. v. Charles O. Finley & Co., |66
F.2d 1291, 1300 (9th Cir. 1982) (“A definition of a relevvenarket [i]s necessary in order to asse
possible Sherman Act violations.”).

The Ninth Circuit has held that the “definition of the relevant market is a question of fa
the jury.” Theme Promotions, Inc. v. News America Marketing & F.3d 991, 1002 (9th Cir.
2008) (citingForsyth v. Humana, Inc114 F.3d 1467, 1476 (9th Cir. 1997)). “However, that an
issue is factual does not necessarily preclude summary judgment. If the moving party shows
there is an absence of evidence to support the plaintiff's case, the nonmoving party bears thg
of producing evidence sufficient to sustain a jury verdict on those issues for which it bears thg

burden at trial.”Rebel Oi] 51 F.3d at 1435.
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The relevant market encompasses “commaodities reasonably interchangeable by cons

LIME

for the same purposes,” and “all sellers or producers who have actual or potential ability to depriy

each other of significant levels of busineskd” (citations omitted)see also United States v. E.I. qu

Pont de Nemours & Cp351 U.S. 377, 393 (1956) (“Determination of the competitive market fqr

commodities depends on how different from one another are the offered commodities in characte

use, how far buyers will go to substitute one commaodity for anothBebel Oi) 51 F.3d at 1434
(“A ‘market’ is any grouping of sales whose sellers, if unified by a monopolist or a hypothetica
cartel, would have market power in dealing vatty group of buyers.”). As the Ninth Circuit
explained in more detalil,

Determining the relevant market can involve a complicated economic
analysis, including concepts like cross-elasticity of demand, and
“small but significant nontransitory increase in price” (“SSNIP”)
analysis. See United States v. Oracle Coi@31 F. Supp. 2d 1098

(N.D. Cal.2004) (Walker, C.J.). Cross-elasticity of demand measures
the percentage change in quantity that consumers will demand of one
product in response to a percentage change in the price of another.
Forsyth, 114 F.3d at 1483 (Wallace, J., concurring). When demand for
the commodity of one producer shows no relation to the price for the
commodity of another producer, it supports the claim that the two
commodities are not in the same relevant marketsyth 114 F.3d at
1477.

Similarly, a SSNIP analysis asks whether a monopolist in the proposed
market could profitably impose a small but significant and
nontransitory price increas@®racle, 331 F. Supp. 2d at 1112. Ifa
significant number of customers would respond to a SSNIP by
purchasing substitute products, the SSNIP would not be profitable for
the hypothetical monopolistd. If a monopolist could not profitably
impose a SSNIP, the market definition should be expanded to include
those substitute products that constrain the monopolist’s pritihg.

Theme Promotion$46 F.3d at 1002.

=

In the instant case, the parties agree that the relevant geographic market is the Uniteq Ste

They differ, however, as to the scope of the relevant product market. While Mayer’s counter¢lain

had proposed a market of male condoms sold to retaiMayer’s expert now proposes a market

definition of all male condoms sold to retailers in the FDM channels, excluding c-stores, club

® Indeed, Mayer’s counterclaim lists C&D’s performance within the c-store chain and i

stor

[s

exclusive contract with 7-Eleven as part of its antitrust claims, though it now seeks to excludg c-

stores from the market entirelfaeeSAC { 11.
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and dollar stores. Mayer also proposes a submarket of drugstores specifically. By contrast,
proposes a market defined as all male condoms sold to retailers.

The Court agrees with C&D (and with Mayer’s initial proposal) that the relevant marke
consists of all male condoms sold to retailers. Mayer conducts the wrong inquiry in assessin
relevant market. First, it focuses on the end-use consumers of condoms and argues that, for
example, the c-store channel is a separate market from the food, drug, and mass channel bg
retail price per unit in c-stores is higher and because consumers cannot avoid a per-unit pricg
increase in the FDM channel by moving to the c-store chdnHelwever, for purposes of this cas
the relevant “consumers” are thegailerswho buy and stock the manufacturers’ products, and it
their views as to the substitutability and interchangeability of products that nfag¢teTwin City
Sportservice, Inc. v. Charles O. Finley & Co., |r&/6 F.2d 1291, 1297-99 (9th Cir. 1982) (findir]
that the focus for market definition purposes was the level at which the parties coalfieth)592
F.3d at 998 (defining the market as the “U.S. pulse oximetry sensor maG@tQord Boat207

F.3d at 1044 (“[T]he relevant market is the marketinboard and stern drive marine engines.”);

C&L

[
g the

cau.

U

is

g

Reynolds188 F. Supp. 2d at 383 (“[T]he relevant product market for the purpose of this litigation |

all cigarette sales through retail outlets and [] the relevant geographic market is the United St

El Aguila Food Products, Inc. v. Gruma Car01 F. Supp. 2d 612, 615 (S.D. Tex. 2003) (debati

between market definitions of the retail market for tortillas vs. retail market for broader categq

ates

ng

ry G

starches based on whether tortilla producers competed with producers in the broader categoyy);

Frito-Lay, Inc. v. Bachman C0659 F. Supp. 1129, 1137 (S.D.N.Y. 1986) (defining the market
salted snack foods as retail sales of “corn chips, tortilla chips, potato chips, cheese puffs, pre
and popcorn”). Thus, the interchangeability and substitutability analysis must be conducted

level up, at the wholesaler-retailer level, rather than the retailer-consumer level.

for
tzel

bne

Second, Mayer attempts to segregate the market by separating certain types of consumer

manufacturers’ products. However, the Ninth Cirbais held that “the relevant market must be :

productmarket. The consumers do not define the boundaries of the market; the products or

" This, of course, also begs the question whether consumers could avoid a price incrg
the c-store channel by purchasing their products in the food, drug, or mass channels.
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producers do."Newcal Industries, Inc. v. Ikon Office Soluti®i3 F.3d 1038, 1045 (9th Cir. 2008
(citing Brown Shoe v. United Stat€370 U.S. 294, 325 (19625¢ee also Omegd 27 F.3d at 1162

(“The relevant market for [the] purpose [of detarimg foreclosure effects] includes the full range
of selling opportunities reasonably open to rivals, namely, all the product and geographic salg
may readily compete for, using easily convertible plants and marketing organizations.”) (quot

Phillip E. Areeda et al., Antitrust Law § 570b1 at 278 (1995)). Accordingly, the relevant ques

whether the products (in this case, condoms) are substitutable within the market, not whethef

customersi(e., c-stores vs. drugstores) may make their purchasing decisions based on some

N—r

s th
ng -
fion
cel

vhat

different criteria. See Brown Sho8&870 U.S. at 326 (“Brown argues that the predominantly medjum-

priced shoes which it manufactures occupy a product market different from the predominantly

priced shoes which Kinney sells. But agreement thi#th argument would be equivalent to holding

that medium-priced shoes do not compete with low-priced shoes. We think the District Court
properly found the facts to be otherwise.”).

In another case involving condom manufacturedistiict court defined the relevant markg
to include all retail sales of condomSee Ansell Inc. v. Schmid Laboratories, |fi&7 F. Supp.
467, 475 (D.N.J. 1991). Addressing the differences between the retail market and the entire
wholesale sales market (including sales to government agencies and nonprofits), the court fg
all “retailers’ decision to carry a product depends upon the product’s proven or reasonably
anticipated product turnover,” and that all retailers are focused on sales to the individual cong
Id. at 473. The court also found the retail market to be the best market according to factors s
industry recognition of the market and price sensitivity.at 473-74.

Mayer offers no evidence to demonstrate otherwise in this case. Indeed, at the whole

retailer level, as iAnsell it is undisputed that the parties herein compete with each other and

lov

und

UM

uch

sale

vith

other manufacturers for retailers’ business, and that retailers view their products as substitutable

SeeMartineau Depo. at 60-61, 117 (retailer decision-making process for what products to sto
based on sales performance of the product and sales per shelf-space allocation). There is a
unrebutted evidence that retailers pay attention to other retailers’ prices, and attempt to demx

price equity from manufacturer&eeMartineau Depo. at 106 (when C&D raised prices in 2008,

14
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CVS confirmed that the increase would be applied to “all retailers” and then increased its own pri

accordingly). While Mayer points to significant retail price differences between channels, those

price differences are much less severe at the wholesale price level, the level at which the pafties

compete. For example, there is only a 10% difference in the wholesale price for drugstores gver

mass merchandisers. Wright Rebuttal Report at 9; Baseman Report at 20. Mayer also provi
evidence that prices in one channel do not constrain prices in another. Mr. Baseman fails to

any support for his contention that “condom prices in convenience stores are not a significan

des

cite

constraint on the prices that prevail in FDM channels,” and he fails to address the relevant prices

purposes of this analysis: tholesaleprices retailers pay for manufacturers’ products. Basem

Report at 18. Mr. Baseman'’s later corollary argument, that there is “obviously price-based

AN

substitution across the FDM channels,” is similarly unsupported by citation or reference to evider

Id. at 19. He provides no basis for the conclusion that Wal-Mart’s low prices have taken mar
share only from other FDM retailers and not frofstores, dollar stores, and/or club stores.

Moreover, price equity is not dispositivéwin City Sportservices12 F.2d at 1274 (“[T]he

Ket

scope of the relevant market is not governed by the presence of a price differential.”). The Njnth

Circuit explained irRebel Oilthat cross-elasticity of both supmnddemand are relevant to

defining a marketRebel Oi} 51 F.3d at 1434-35. The Court applied this principle in concludin

that full-serve gasoline had to be included in the relevant market with self-serve gasoline even

though there were enduring price differences between the two segments, and even though ¢

y

DNSL

did not necessarily switch readily from one service to the other. The Court nevertheless found th

they were both part of the relevant market because of “[tjhe ease by which marketers can co
their full-serve facilities to increase their output of self-serve gasoliReBel Oi) 51 F.3d at 1436;
see alsAnsel|l 757 F. Supp. at 475-76 (finding product substitution to be a key component in
market definition analysis, where manufacturergld divert products from one segment of the
market to another).

Similarly, in this case, manufacturers can respond to limited opportunities or price incr

in one channel by directing their efforts to alternative channels and increasing output in those

Vel

the

£ asSe

channels. For example, Durex has won exclusive contracts with retailers in the c-store and dolla
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store segments, and both Durex and Lifestyles bawgeted for premium shelf space at Wal-Mg
in the mass segmengee, e.g.Wright Report at 55-56 & n.187, 191, 192 (Costco, Family Dolla
and Dollar General replaced C&D with Durex as the exclusive supplier); Wright FTC Report §
(internal documents reveal that C&D believed it had been “out maneuvered” by Durex and

Lifestyles for premium space in Wal-Mart). Thus, aRébe] it may be “immaterial that consume
do not regard the products as substitutes, that a price differential exists, or that the prices arg

closely correlated."Rebel Oi] 51 F.3d at 1436. Rather, what matters is that condom manufact

it 72

rs
nof

urer

compete across these channels and that they can respond to changes in one channel through cc

in another.

Mayer’s claim that the different size of products offered across these chaneegl8-eount
packs versus larger packs — warrants excluding c-stores from the relevant market is unpersu
Reynoldsthe court examined the different behavior of pack outlets — “comprised of convenier
stores and gas stations where primarily cigarette packs are sold” — as opposed to carton outl

“comprised of supermarkets and cigarette and tobacco stores where primarily cigarette carto

sold,” but included both within the relevant markBeynolds188 F. Supp. 2d at 383. Mayer fail$

to explain why differences between the FDM and c-store channels are rel@vatite(fact that c-

SV
ce

pts -
NS a

D

stores sell 3-count packs at higher per-unit prices), but differences between other retailers within

FDM channel are not relevantq,, the fact that mass merchandisers sell a substantial number q
count packs and larger, at lower priceSgeBaseman Report at 18. In addition, the fact that c-

stores carry largely 3-packs of condoms, while other channels carry 3, 12, 24, 36, and higher
guantity packs is irrelevant to the market analysis, as the manufacturers compete for sales wj

channels. That each channel may cater to certain distinct tastes or preferences for individua

Df 3¢

thin

consumersd.g, variety of brands offered, low price, bulk packs, etc.) does not separate the chanr

into distinct markets vis a vis manufacturers — the pertinent arena for defining the relevant mz
herein.

Mayer’s remaining arguments in favor of a narrower market are similarly unavailing. H
example, Mayer’'s expert argues that c-storesar@art of the relevant market because C&D do

not use its POG program and faces stiffer competition in that chaBeelBaseman Report at 18-

16
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19. However, Mayer cannot simply eliminate all segments in which C&D does not (allegedly

exclude competitors so that it can generate a higher foreclosure rate in its antitrust analysis. [Inst

the fact that the POG program does not encompass all condom retailers may indicate a lessgr
of foreclosure for antitrust purposeSeeOmega 127 F.3d at 1163 (“If competitors can reach the
ultimate consumers of the product by employing existing or potential alternative channels of

distribution, it is unclear whether [restrictive arrangements] foreclose from companiqart of

de

the relevant market.”) (emphasis in original). Thus, the fact that certain channels are untouched

C&D’s planogram program does not render them distinct for purposes of defining the relevant
market. C&D competes with Durex and Lifestylin c-stores. As noted above, Durex and
Lifestyles do relatively well, garnering approximately 40% of the c-store market. Since a key

inquiry of antitrust analysis is whether alternative channels of distribution exist through which

businesses can compete, Mayer’s attempt to exclude those channels in which competitors have

best success against C&D, simply on the basis of their success, is unwarranted.

Mayer has also failed to produce evidence of a relevant submarket consisting of druggtore

only. The existence of a submarket may be determined “by examining such practical indicia g

industry or public recognition of the submarket as a separate economic entity, the products’s

S

peculiar characteristics and uses, unique production facilities, distinct customers, distinct prides,

sensitivity to price changes and specialized vendd@sdivn Shoe Co. v. United Stat&830 U.S.

294, 325 (1962). In this case, the unrebutted evidence in the record suggests that drug retailers

the rest of the category as competitdB®eMartineau Depo. at 106. As discussed above, Mayef

failed to explain how any distinctions between the drug segment and food and mass segment

ha

are

more salient than distinctions within or between the food and mass segments, or between other

segments of the retail market. While Mayer notes certain differences between the drug chan[;
other channelse(g, higher retail prices), as noted above, it fails to account for the fact that oth

channels within its proposed market definition also vary in price. Indeedndedcourt examined

el

r

theBrown Shodactors and concluded that all condom retail sales formed a relevant submarket; it

did not note any salient distinctions within the retail marketsell 757 F. Supp. at 475-76.

17
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“In the context of antitrust law, if there are undisputed facts about the structure of the |
that render [an] inference economically unreasonable, the expert opinion is insufficient to sug
jury verdict.” Rebel Oi) 51 F.3d at 1435-36 (citingastman Kodak Co. v. Image Technical Serv
Inc., 504 U.S. 451, 468-69 (1992)). In the instant case, Mayer’s expert opinion on the perting

issues regarding the relevant market is without a factual basis. In attempting to define the re

nark
por
nt

eva

market Mayer seeks to carve out channels in which C&D has been exposed to the most rigofjous

competition and in which Mayer has elected not to competed-stores, dollar stores, and club
storesf and to create a separate category for the channel in which C&D appears to have hag
most success with its POG prograre.( drugstores). This bootstrap is not a proper basis for
defining the relevant market. The question is whether manufacturers compete with each othg
these segments, not whether their inclusion or exclusion supports one party’s case.

Accordingly, the Court finds that the relevant market is all male condoms sold to retail
the United States. However, the Court notes that even accepting Mayer’s market definitions,
below analysis would largely yield the same outcome, as much of the parties’ available data
specifically on the FDM channels.

b. Market Power

C&D argues that Mayer has failed to provide evidence that C&D holds market power.
“Market power is the power to force a purchaser to do something that he would not do in a
competitive market."Eastman Kodak Co. v. Image Technical Services, 5. U.S. 451, 464
(1992) (citation and quotation marks omitted). Market power is required in order to demonstt
adverse effect on competition, because without market power firms cannot rationally adopt r¢g
that have anticompetitive effects if they wish to survilRJ. Reynolds Tobacco Co. v. Philip
Morris, 199 F. Supp. 2d 362, 380 (M.D.N.C. 2002) (“‘A threshold inquiry in any Rule of Reasq
case is whether the defendant had market power’ in the relevant product and geographic ma
(quotingMurrow Furniture Galleries, Inc. v. Thomasville Furniture Indus., |889 F.2d 524, 528

(4th Cir. 1989))Church & Dwight Co.2011 WL 1225912 at *6 (noting in the context of the

8 SeeMayer Depo. at 166 (stating that c-stores
choose to compete.”).

pricing structure is such that we don't
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motion to dismiss that the counterclaim adequately alleged market power and that such a sh
would be necessary for a 8 1 claim). Market share alone does not establish market power, tf
is relevant to the analysifebel Oil Co. v. Atlantic Richfield G&l1 F.3d 1421, 1439 (9th Cir.
1995) (“A mere showing of substantial or even dominant market share alone cannot establis}
power sufficient to carry out a predatory scheme.”) (ciRyggo Mfg. Co. v. Eden Serv823 F.2d
1215, 1232 (8th Cir.19875).There are two ways of demonstrating market power: directly or
circumstantially.

i Direct Evidence

Under the direct method, Mayer must put “forth evidence of restricted output and
supracompetitive prices.Rebel Oi 51 F.3d at 1434 (citingederal Trade Comm’n v. Indiana
Fed’n of Dentists476 U.S. 447, 460-61 (1986)). C&D claims that Mayer has failed to put forth
evidence to satisfy the direct method of showing market power, as Mayer has not created a ¢
issue of fact as to either restrictive output or supracompetitive prices. Mayer claims to have
produced evidence of supracompetitive pricing through C&D’s documents indicating that it w
engage in price competition “because it does not need to.” Opp. at 40.

Mayer has not produced the direct evidence necessary to demonstrate market power

defined inRebel Oil First, Mayer has not offered any evidence of restricted output. Although |

claims that C&D’s planogram agreement successfully drives some competitors out of the ma
offers no evidence that C&D has used such a program to restrict its own, and hence the mar
output. See Rebel Qib1 F.3d at 1434 (“A predator has sufficient market power when, by
restricting itsown output, it can restrict marketwide output and, hence, increase marketwide
prices.”) (emphasis added). Indeed, the only evidence in the record regarding supply indicat
while both parties have faced hiccups with their supply chain, C&D has never attempted to rg
its supply. SeeMayer Depo., C&D Ex. 17, at 250 (discussing document in which Mr. Mayer ha

noted the company’s supply problems and the fact that competitors would point out to retaile

° Although theRebel Oilcourt conducts this analysis in the context of a § 2 attempted
monopolization claim, it explicitly adopts the same analysis with respect to a 8§ 1 Babel Oil

51 F.3d at 1444 (“[F]or the same reasons that we stated in our analysis of Rebel’s claim und¢

Sherman Act 8§ 2, Rebel’s evidence is insufficient for a jury reasonably to conclude that ARC(
possesses market power, or is dangerously close to obtaining it, under 8§ 1.”).
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Mayer’s supply was unreliable); Daniels Depo., Mayer Ex. 2, at 178-85 (C&D’s head of Sexu
Health Marketing Department noting problemsetain points with fulfilling supply orders when
demand exceeded their expectations); C&D 11/9/10 Letter to Federal Trade Commission (“F

C&D Ex. 28, at 6 (stating in response to FTC inqtivgt C&D’s Colonial Heights plant is running

rC”)

at capacity). Mayer does not directly respond to C&D’s arguments regarding output in its bri¢f, n

does it attempt to highlight any evidence in the record that would support this prong of the difect

evidence test.

Second, Mayer has not provided evidence of supracompetitive prices. While Mayer a
broadly that C&D is able to charge high prices, it fails to note that its own prices are even hig
SeeOpp. at 40 (citing Silberman Expert Rebuttal Report, Mayer Ex. 20, at 7 (noting that the

weighted average price for Trojans is 23% higher than Ansell and 2% higher than Durex, but

lege

her.

faili

to note that Table R-1, on which Mr. Silberman relies, shows that Mayer’s prices are even higher

than Trojan)); Mayer Depo. at 178 (“We’ve made some decisions about how we wish to position

product. We price it high. End of story.”). Mayer also noted at oral argument that C&D enjoy$ a

higher profit margin in the U.S. condom market (65-67%) than it does in the Canadian marke
56%). SeeBaseman Report at 46. However, Mayer fails to provide any basis for comparison
between the two markets or account for the vaonéfactors that may affecting pricing and profit

margins, such that a jury might reasonably infer that this difference was an indication of

| (5

supracompetitive pricing. More to the point, Mayer does not provide evidence as to its own qgr otl

rivals’ comparative margins.

In addition, high prices are not equivalent to supracompetitive prices. The cBestnolds

similarly concluded that plaintiffs had failed to demonstrate supracompetitive pricing when they h

merely alleged that defendants’ prices were “artificially high” without providing evidence that
were supracompetitive. 199 F. Supp. 2d at 382. Similarly, a court in this district has rejected

evidence of price inelasticity and price increases over the relevant time period as insufficient

withstand summary judgment as to direct evidence of market p&eerln re Ebay Seller Antitrugt

Litigation, No. C 07-01882 JF (RS), 2010 WL 760433, at *5 (N.D. Cal. Mar. 4, 2010) (“Eviden

that eBay has raised prices over a period of years, and that several of its employees believe

20
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company may have raised them too high, proves nothing with respect to whether the prices §
supracompetitive.”).

Mayer also refers to C&D documents discussing C&D’s ability to raise prices without
suffering lower sales, but the evidence it cites indicates that this inelasticity applies to the cor
market as a whole as well. While C&D does appear to enjoy especially high price inelasticity
own research indicates that it is also at least somewhat vulnerable to price competition from
rivals. SeeMayer Ex. 7 (2007 Nielsen report to C&D indting that a regular price increase had
little impact because condoms are one of the most price inelastic categories in the FDM char
Trojan in particular is even more inelastic; but noting that competitive influence accounts for }
30% of Trojan’s elasticity).

Moreover, even assuming C&D’s “high prices” are supracompetitive, they must also b
accompanied by output restrictions in order to constitute direct evidence of market fewer.
Forsyth v. Humana, Inc114 F.3d 1467, 1476 (9th Cir. 1997) (“The plaintiffs submitted eviden(
that Sunrise Hospital routinely charged higher prices than other hospitals while reaping high
With no accompanying showing of restricted output, however, the plaintiffs have failed to pre
direct evidence of market power.”). There is no such evidence in the record.

Accordingly, Mayer has failed to raise a triable issue of fact as to C&D’s market power
under the direct evidence test.

ii. Circumstantial Evidence

Mayer has also failed to demonstrate market power via circumstantial evidence. A pls
can demonstrate market power circumstantially“ty):. defin[ing] the relevant market, (2)
show([ing] that the defendant owns a dominant shatlkat market, and (3) show[ing] that there a
significant barriers to entry and show([ing] that existing competitors lack the capacity to increg
their output in the short run.Rebel Oi} 51 F.3d at 1434. As noted above, a large market sharg
alone does not in and of itself demonstrate such poldeat 1439. “A mere showing of substant

or even dominant market share alone cannot establish market power sufficient to carry out a

predatory scheme. The plaintiff must show that meals are barred from entering the market angd

show that existing competitors lack the capacity to expand their output to challenge the
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[defendant’s] high price.ld. citing Ryko Mfg. Co. v. Eden Serv823 F.2d 1215, 1232 (8th Cir.
1987). “To justify a finding that a defendant has gower to control prices” sufficient to warrant
judicial intervention, “entry barriers must be ... abje of constraining the normal operation of th
market to the extent that the problem is unlikely to be self-correcting (titing United States v.
Syufy Enters 903 F.2d 659, 663 (9th Cir. 1990)).

The Court has already addressed the first prong above. The second prong is not in di
as regardless of how the parties define the relevant market, C&D holds a dominant share of
approximately 75%.

With respect to the third prong, the parties dispute the level of barriers to entry in the
condom market. The Ninth Circuit has defined gbarriers as “additional long-run costs that wg¢
not incurred by incumbent firms but must be incurred by new entrants,” or “factors in the mar
that deter entry while permitting incumbent firms to earn monopoly retuMiestern Parcel Exp.
v. United Parcel Service of America, Int90 F.3d 974, 975 (9th Cir. 1999) (quotimms Angeles
Land Co. v. Brunswick Corp6 F.3d 1422, 1427-28 (9th Cir. 1993)). “The main sources of entf
barriers are: (1) legal license requirements; (2) control of an essential or superior resource; ({
entrenched buyer preference; (4) capital market evaluations imposing higher capital costs on
entrants; and, in some situations, (5) economies of scRiebel Oi] 51 F.3d at 1439.

Mayer claims that barriers are high because of the FDA approval and inspection procs
consumer brand loyalty, and C&D’s POG progrageeBaseman Report at 22-23; Wedel Decl. 1|
15-19. The parties do not dispute that consumer brand loyalty is high in this indéstBaseman
Report at 6 n.13 (stating that Church & DwighDmnibus Study concluded 52% of consumers
would go to another store to purchase condoms if their preferred brand were not available); \
Rebuttal Report at 54 n. 154 (acknowledging same). This factor accordingly weighs in Maye
favor. As for regulation, C&D’s expert characterizes the FDA approval process, which takes
anywhere from 6-24 months, as insubstantial, but it does not explain the basis for this dpeeiof
Wright Report at 18. On the other hand, Mayer does not provide any data to quantify the ext
costs associated with the FDA process. In addition, as the Court explains in detail below, thg

disagrees with Mayer’s claim that the POG program constitutes a substantial barrier t&eetry.
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Western Parcel Exp190 F.3d at 975-76 (rejecting argument that purported “exclusive dealing

contracts” constituted a barrier to entry where contracts were of short duration, easily termingble,

and did not prevent consumers from also contracting with competitors).

However, it is undisputed that just three major players have long dominated the condgm

market, and that while numerous small players have entered the market, none have seriously
challenged the big three in recent histo8ee, e.g.Wright Report, Attachment 8. Such a market

structure indicates that the combination of dastdescribed above may prevent the market from

self-correcting in the face of anticompetitive condugeeRebel Oi) 51 F.3d at 1440 (“Barriers mgy

still be ‘significant’ if the market is unable to correct itself despite the entry of small rivals.”).
Accordingly, the Court concludes that Mayer has at least raised a question of fact as to the e

barriers to entry.

Kten

Nonetheless, even assuming significant barriers to entry, Mayer has inexplicably failed to

produce either evidence or argument as to the last portion of the third prong, whether “existirg

competitors lack the capacity to increase their output in the short Rebél Oi) 51 F.3d at 1434.
Mayer’s opposition brief omits this language from its quotatioRedfe] stating only that it must

“show that there are significant barriers to entry. . ..” Opp. at 40 (éetgl Oi] 51 F.3d at 1434)

However,Rebelis clear that both are required. “Market power cannot be inferred solely from the

existence of entry barriers and a dominant market share. The ability to control output and pri¢es-

essence of market power-depends largely on the ability of existing firms to quickly increase t

own output in response to a contraction by the defend&webel Oi] 51 F.3d at 1441.

heir

Although Mayer’s counsel stated at oral argument that C&D’s competitors lacked cap4city

increase output due to lack of access to shelf space, such an argument is unpersuasive for sgevel

reasons. First, Mayer does not claim that Durex, Lifestyles, and other rivalsdawvemerede
minimusshelf space. As indicated below, nearly 50% of the industry display space is not cov
the POG program, including non-POG retailers in the FDM channel, Wal-Mart, c-stores, dollg

stores, and club stores. Moreover, Mayer seems to assume that the only way to increase ou

erec

=

kput

would be to increase shelf space, but it fails to account for (much less produce evidence regardir

competitor’s ability to increase output lBg, increasing the sales velocity of each item they
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already have on the shelveSeeMartineau Depo. at 117 (noting the importance for CVS of salg
per shelf-space allocation); Daniels Depo., C&D Ex. 13, at 39-41 (noting that retailers can sw
products for new ones with better sales velocity).

Second, Mayer does not argue that rivals laclc#pacityto expand output. Indeed, given
that Durex and Lifestyles have larger global market shares than C&D, it is obvious there is ng
capacity limitation. Mayer conceded at the hearing it makes no such claim. Mayer cites no g
which establishes that tliRebel Oilrequirement that rivals “lack the capacity to increase output
the short run” can be based simply on marketing advantages of the dominant incumbent.

Accordingly, Mayer cannot demonstrate market power via circumstantial evidence as
defined byRebel

Notwithstanding Mayer’s failure to produce evidence to satisfy the Ninth Circuit’s tests
market power, Mayer contends that the Court’s analysis places excessive wé&gled @il

Mayer notes that its primary claim is that C&D can exclude rivals, regardless of whether C&DO

raised prices and thus the capacity to expand output to provide price competition is irrelevant.

S

ap «

D
ase

in

for

ha

Mayer also argues that other cases have employed a more flexible and practical method of gnaly

direct evidence of market power. Indeed, thpr8me Court has suggested that market power ¢
include not only a firm’s power to set prices, but also its ability to exclude compeam.e.q.
Eastman Kodak Co. v. Image Technical Services, 5. U.S. 451, 464-65 (1992) (considering
evidence that certain parts were available exclusively through Kodak, that Kodak had restrict
availability of used machines, “that consumers have switched to Kodak service even though
preferred ISO service,” that Kodak’s services were higher priced and lower quality, and that ¢
ISO’s had been driven out of business as a result; concluding that this evidence was “suffici€
entitle respondents to a trial on their claim of market powdfgstmancautions that “[lJegal
presumptions that rest on formalistic distinctions rather than actual market realities are genef
disfavored in antitrust law,” and that “in deternmigithe existence of market power ... this Court
examined closely the economic reality of the market at is&astman504 U.S. at 466-6&ee also
Re/Max Intern., Inc. v. Realty One, Int73 F.3d 995, 1016 (6th Cir. 1999) (finding that there w3

“a genuine issue of material fact as to whetherpaintiffs’ evidence shows direct evidence of a
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monopoly, that is, actual control over pricgsactual exclusion of competitdygemphasis added);
R.J. Reynolds Tobacco Co. v. Cigarettes Cheajit F.3d 690, 695 (7th Cir. 2006) (the lower
court erred in ruling on summary judgment that a 25% market share was “too small to create
power” for purposes of § 1, where a triable issue of possible market power was raised by evi
brand differentiation, high market concentration, and the defendant’s demonstrated ability to
prices of its brands substantially without affecting output).

Such a functional approach suggests thatesdd of the ability to exclude some competitq
from the market, even in the absence of market-wide restricted output or supracompetitive pt
could suffice to demonstrate market power irtaiarinstances, especially given C&D’s undisputg
dominant market shaf@.For example, although the district courRaynoldsitedRebelOil for its
market power tests, it also entertained RJ Reynolds’ argument — similar to the one advanced
that Philip Morris’s merchandising contracts excluded competition from the market and were
evidence of market power. 199 F. Supp. 2d at'88lespite the thin evidence produced by May
because this inquiry essentially dovetails with Mayer’s arguments and burden on thei.merits (
does Church & Dwight's conduct substantially foreclose competition), the Court assguesdo
that Mayer has at least raised a triable issue fact as to C&D’s market power and proceeds to
elements of its § 1 claim.

C. Substantial Foreclosure

C&D argues that Mayer fails to raise a genugseie of material fact as to whether C&D’s
planogram agreements “foreclose competition in a substantial share of the line of commerce
affected.” Allied Orthopedi¢ 592 F.3d at 996 (quotifgmega 127 F.3d at 1162). Rather than

merely potential foreclosuractualforeclosure is required for Mayer's Sherman Act claim: “[I]n

19" Flexibility in defining market powers seems particularly warranted in light of the fact
discussed below, that monopoly power — which is narrower than market power — may in som
instances be inferred from dominant market share. The Court must examine the economic ré
of the particular situation.

' In Reynoldsthe court rejected such a theory on the basis that other entities besides
defendants had successfully competed for the same merchandising space, and some had alj
obtained space in excess of their market shiake Reynoldslso considered the fact that many
firms made concessions to retailers in order to secure their desired merchandising agreemer
evidence that weighed against a finding of market powkrat 382.
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case under Section 1 of the Sherman Act, the plaintiff must prove that the exclusive dealing
arrangement actually foreclosed competitiold” at 996 n.1 (citations omitted).

C&D claims thatAllied Orthopediaenders its agreements permissible as a matter of lay
SeeMot. at 21. In addition, C&D argues that Mayer has failed to produce any quantitative or

gualitative evidence of substantial foreclosure.

The parties do not dispute that the vertical restraint imposed by the POG program should |

analyzed by thdllied Orthopedidest: foreclosure of competition in a substantial share of the
market. That test is rooted in cases involving exclusive dealing agreements. Although the P
program here is not as inherently coercive as an exclusive dealing agreement — which, instea
incentivizing the establishment of limits on retailers’ display space or sales, completely precly
rivals from sales — the POG program may have a similar anticompetitive effect by effectively
establishing a ceiling or quota on the amount of display space available to rivals, display spa
essential to sales. The percentage approach has the potential for functioning as a zero-sum
unlike, e.g, discounts based on the number of facings or size of display space with no trade g
against space occupied by rivals. The question then is whether Mayer has made a sufficient
showing of substantial foreclosure of competition to satMiigd Orthopedicand similar cases.

i No Actual Foreclosure

(a)  Allied Orthopedic

In Allied Orthopedi¢the Ninth Circuit found that market share agreements by which Ty
gave “substantial discounts to customers that actually purchased a high percentage of their
requirements from Tyco” did not foreclose competition in the pulse oximetry market. 592 F.3
996. The court described Tyco’s program as follows:

Market-share discount agreements allowed customers, typically small
hospitals or groups of small hospitals, to purchase Tyco’s products at
discounts off list prices if they committed to purchase some minimum
percentage of their pulse oximetry product requirements from Tyco.
The greater the percentage of the customer’s requirements purchased
from Tyco, the greater the discount Tyco gave. The agreements did
not contractually obligate Tyco’s customers to buy anything from
Tyco. The only consequence of purchasing less than the agreed upon
percentage of Tyco’s products was loss of the negotiated discounts.
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Id. at 995. In addition, Tyco offered “sole-source agreements, [in which] a [group purchasing
organization] agreed that it would not enter iatpurchasing contract with any other vendor of
pulse oximetry products, and Tyco in return offered a deeper discddnt.”

The court found that neither agreement foreclosed competition. In analyzing these

incentives, the court found it “significant that the market-share discount and sole-source agreeme

in this case did not contractually obligate Tyco’s customers to purchase anything from [Hyad.”

996. Instead, Tyco simply offered a discount if and when a customer decided to purchase th

D

required percentage of sensors from Tyco. Thetcmied that generic sensors were available af a

lower price, and that plaintiffs had failed tongenstrate that Tyco’s program “forced customers o

purchase its sensors rather than generilck.at 997.

In addition, the court found that because a customer could terminate its agreement with T

at any time if it determined that a competitor offered a better deal, “a competing manufacture

need[ed] only offer a better product or a [] better deal to acquire their [businesgguoting

Omega 127 F.3d at 1164). Finally, the court found that because alternative channels of distributi

were open, even Tyco’s sole-source agreements did not foreclose from compatyipart of the
relevant market.”ld. (emphasis in original) (quotif@mega 127 F.3d at 1163see also Western

Parcel Exp, 190 F.3d at 975-76 (finding volume discouantracts did not constitute exclusive

dealing because they were short term, terminable for any reason, and “did not foreclose congumt

from entering into contracts with other delivery service providers”). For example, a buyer “co

juld

simply forgo the negotiated discounts with Tyco and purchase less expensive generics itttead.”

In addition, although the buyers were precluded from accessing other discounts through non
group purchasing organizations, the Court concluded that there was no foreclosure because
is no evidence . . . that HealthTrust members were unable to access less expensive generic
through other means,” including “potential,” rather than just already-established, channels of
distribution. Id.

Allied reaffirmed the Ninth Circuit’s treatment obntracts which are not fully exclusive, b
which merely reward a buyer for dedicating a certain volume or portion of its business to one

while still permitting the buyer to purchase the remainder of its products from other sellers. i
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Omegafor example, the Ninth Circuit held thatreanufacturer’s contract prohibiting a distributor
from becoming thauthorizeddistributor of any competing petroleum dispensers, but still
permitting the distributor to sell competing dispers, did not foreclose competition. Previewing
the themes repeatedAlied, the court held that because there were alternative sources of
distribution for the products and the contracts were of short duration and easily terminated fo
reason, there was no probable effect of substantial forecloGunega 127 F.3d at 1162-64.
Significantly, theOmegacourt conducted its foreclosure analysis under the Clayton Act, which
requires only g@robableeffect of substantial foreclosur@mega 127 F.3d at 1162. In contrast, g
noted above, the Sherman Act requitesial foreclosure.Allied, 592 F.3d at 996 n.1.

Similarly, inWestern Parcel Expresthe Ninth Circuit held that agreements were not
actually “exclusive dealing contracts” where Uf8rely used volume discount contracts that did
“not preclude consumers from using other delivery services” in addition to \W@Stern Parcel
Express190 F.3d at 976. The court also found that the contracts “had termination provisions
allowed a customer to terminate the contract for any reason with very little notice,” which
“substantially negated” any foreclosure effeldt. (quotingOmega 127 F.3d at 1163).

The Ninth Circuit case law is not unique. The prevailing rule in districts and circuits ad

the country is that where exclusive or semi-exclusive contracts are short in duration, easily

terminable, incentive-based, and leave open alternative channels to competitors, they are not

exclusionary.SeeX| Areeda & Hovencamp, Antitrust Law 1821, at 186 (3d ed. 2011) (“[M]an
courts hold that ‘market share’ agreements oradists, which require or reward a firm for using 4
particular firm’s goods for a specified percentage but less than all of its needs, do not amoun
exclusive dealing.”) (citingconcord Boat Corp. v. Brunswick Cor@07 F.3d 1039 (8th Cir. 2000)

see also id(distinguishing further between market-shdigountswhich still allow competitors to

[ an

S

tha

[JORK

y

r=—g

[ to

“steal” the customer by matching the discount and are therefore even less exclusive, from marke

sharecontracts which may be of long duration and are therefore more similar to exclusive deg
For example, irsoutheast Missouri Hosp. v. C.R. Bard, J6&2 F.3d 608 (8th Cir. 2011),
the Eighth Circuit considered C.R. Bard’s program offering discounts to hospitals that agreed

purchase a specified percentage of their catheters from Bharat 611. The program offered
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increasingly steep discounts as the percentage allocated to Bard grew. Like AliedljiBard
also provided sole-source discounts in the event a customer purchased all of its catheters frg
Id. Plaintiffs argued that Bard’s discount programs weeefactoexclusionary because the
discount prices are so attractive that hospitals cannot afford to forgo theénat’'612. However,
the court noted that the only penalty for failing to meet the agreed upon percentage of purchg
that the customer “simply lost its negotiated discouid.” The court found that the agreements
were not exclusionary “[b]ecause [they] are voluntary agreements, terminable at will and on 9
notice, [and] any hospital could, at any time, decide to forego [sic] the offered discounts and

purchase catheters from a different branidl.”at 617 (citingConcord Boat Corp. v. Brunswick

m E

\SES

hort

Corp, 207 F.3d 1039, 1060 (8th Cir. 2000) (granting summary judgment to defendants in simjilar

case in which plaintiffs had argued that “golden handcuffs” forced customers to accept markg

discount because the agreements were voluntary and customers were willing to purchase th¢

products elsewhere if they received a better offer)).

In the instant case, C&D’s POG program, as currently implemented and described in {
record, is arguably permissible as a matter of law under the controlling law of this circuit. Firs
Tyco’s program inAllied, here C&D does not force retailers to purchase anything, much less a
certain percentage, of condom products from C&D. Nor do the agreements force retailers to
any specified amount of shelf space to C&D over utals. Rather, retailers are free to give C&D
much or as little shelf space as they want. The only consequence is that retailers may not re
rebate based on those decisions. Thus, the distinction dradirech Orthopedi¢ 592 F.3d at 997

n.2 — between contracts that obligated customers to purchase a set percentage of their prody

a supplier and those which merely conditioned a discount on such a purchase — applies here|

Second, retailers can terminate their agreements with C&D at any time, for any reasor

days noticé? Omegafound that a 60-day termination period “substantially negated” the risk of

12 C&D argues separately that the Ninth Circuit created a safe harbor for short duratio|
contracts such as its planogram agreemed¢eReply at 18 (citingdmega 127 F.3d at 1163
(“[T]he short duration and easy terminability of these agreements negate substantially their p
to foreclose competition.”). However, whiBmega like Allied, highlighted short duration as an
element in favor of a challenged contract, it does not appear to create any safe harbor as a n
law for such contracts.
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foreclosure effects. 127 F.3d at 1163. Evenmtbsarly termination, the contracts last only one
year. The Seventh Circuit has stated, “Exclusive-dealing contracts terminable in less than a
presumptively lawful” as a matter of antitrust laRoland Machinery Co. v. Dresser Industries,

Inc., 749 F.2d 380, 395 (7th Cir. 1984) (reviewing contracts under the Clayton Act) (cited by
Omega 127 F.3d at 1163).

Finally, the POG leaves open existing and potential alternative channels of distributior).

Each POG retailer is free to contract with C&D’s competitors for shelf space, and a substanti
portion of the retail market is untouched by the POG program at all, including Wal-Mart (whic
accounts for 20% of all retail condom revenues and 33% of unit sales), 10% of other FDM re
c-stores, dollar stores, and club stores. Even within POG stores, there is substantial (typicall
35%) shelf space not covered by the POG rebate program. In addition, rivals are free to con
endcap and sidecap space, supplemental facings in other sections of theestemifine hygiene
and others), and other promotional display space in the store. Rivals can also negotiate for [
space within the condom section, as the POG program places no restrictions on where retail
place C&D products. Mayer does not dispute that rivals may compete for these alternative p
distribution. These alternative channels leave competitors a wide range of options to get the
products to customersSee Southeast Missou42 F.3d at 616 (“[IJn determining whether a mar
is foreclosed, the relevant inquiry is what productseasonably availabléo a consumer, not whg
products the consumer ultimately chooses to bdy.”).

(b) DistinguishingAllied Orthopedic

Mayer claims that, notwithstanding the purported short duration, easy terminability, an
voluntary nature of the POG programtheory; it is nonetheless coercivwe practice Mayer claims
that there are distinct facts about C&IPOG’s program that distinguish it froitlied. Thus,

assumin@Allied does not render the POG progrpar sepermissible (because of its basic nature

13 Indeed, giverillied's andOmegas focus onpotentialalternative channels of distributio

the Court’s focus on existing alternatives withitafestores is conservative. For example, CVS’s

buyer indicated that internet sales, on which the parties do not substantially focus, are a pote
alternative channel that may be uniquely suited to small rivals attempting to gain a foothold ir
market. SeeMartineau Depo. at 82 (indicating that she sometimes puts a new item on CVS.c(
monitor its sales before deciding whether to carry it in the stidregt 91-92 (indicating that a new

condom product had received placement on CVS.com to evaluate its potential in-store sales).
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a price-based incentive to which retailers may respond voluntarily), the Court will address Mg

claims that the facts in this case nonetheless establish a Section | violation.

lyer’

First, Mayer argues thatlied is distinguishable because in that case, Tyco had only a 35%

market share as compared to its primary rival, which had a 40+% share. In contrast, C&D 0g
over 75% of the condom market, and is five times larger than its biggest rival, Durex, at unde
SeeWright Report at Attachment 8. While a dominant market share does not necessarily ren
leading player’s efforts to maintain that share anticompetiiee,Harmar218 S.W.3d at 676-77
(contracts requiring shelf space commensurate with 75-80% market share not anticompetitivg
Louisa Coke94 F. Supp. 2d at 815 (contracts by distbwtith 70% market share to guarantee
shelf space not anticompetitivd&leynolds199 F. Supp. 2d at 388 (shelf space commensurate V|
55% market share not anticompetitive), the coercive effect of a discounted-based incentive ¢
amplified where the entity providing the inducement sells at volumes many times greater thaf
competing rivals. For example, a 7% discount from a company that sells $10 million in merch
results in a savings of $700,000 to the retailer. If the rival manufacturer only has a sales volu
$2 million, it would have to discount its merchandise by 35% to match the $700,000 in saving
offered by the dominant firm.

This is related to Mayer’s second argument. Mayer’s expert posits that C&D’s progra

creates a “tax” on competitors by increasing the cost of switching from C&D to rival products i

such a switch would result in a reduction or cancellation of the C&D rebate. Baseman Repor
Mayer Ex. 9, at 25. Mayer claims that in this case, the tax is exacerbated by the fact that the
program offers a discontinuous stepped rebatatuly. In other words, C&D’s POG program ha
set participation rate®(g, 65%, 70%, and 75% of shelf space) with discrete rebate levels that
off when retailers miss a certain target rate, rather than a continuously increasing discount of
discount applied only to increased marginal purchésé4ayer contends that such a discontinuol
rebate structure creates “cliffs” whereby retailers face harsh penalties (in the form of lost reba

applicable to all sales starting with the first dollar, thus increasing costs to the retailer) for mo

14 For example, one could offer a 7% rebate on purcleseaa certain level, rather than
7% rebate omll purchases back to the first dollar once a retailer reaches a certain level.
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downward on the rebate rate schedule. There is an especially jarring penalty for dropping b€

65% level (at which point they would lose the 7% rebatalbof their purchases of C&D producty).

Mayer argues that the POG is particularly coercive and results in golden handcuffs, whereby
retailers cannot afford to forgo the rebate and thus are forced to devote unjustified display sp
C&D.

Mayer makes a third related argument in claiming that unlikdlied, C&D’s product has
strong brand loyalty and is considered a “must carry” brand in the FDM market. Opp. at 34;
Baseman Report at 6. This arguably gives C&D more leverage to “force” retailers to give it a
certain percentage of shelf space because they have to purchase at least some of the produ
Brand loyalty thus theoretically increases the coercive effect of the golden handcuffs.

Before considering the evidence in the record to support Mayer’s theories, the Court fi
notes that with respect to Mayer’s tax effect theory, it is noteworthy that such a theory has y¢g
recognized by this Circuit. Interestingly, the district courlired Orthopedic Appliances, Inc. v.
Tyco Health Care Group L.P2008 WL 7346921, at *5 (C.D. Cal. July 9, 2008), considered thg
expert’s conclusions that contracts imposed costs on competitors and found that “regardless
whether Tyco’s discounts represent a penalty price or involve kickbacks to hospitals, they do
‘force’ hospitals to do anything.”). The ihh Circuit did not question that findingllied, 592 F.3d
at 996-98 (considering plaintiff's argumeiatsd expert projections and concluding that
characteristics of the contracts — such as the lack of purchase requirement and easy termina
precluded a finding that the contracts foreclosechpetition). There is no indication thadtied’s
discount program worked any differently than @& POG program here. There is no indication
that the gradation of discountsAdiied did not also have a theoretical “tax effect.” Yet, Atieed
court did not find the discount structure was material to its analysis.

In any event, even assuming Mayer's arguments in distinguigtiiegl have potential legal
merit in theory, Mayer has failed to present any evidence that the POG program had any mo
coercive effect than iAllied and similar case®(g, Western Parcel Expres®mega Southeast

Missouri Hosp,.Concord Boat
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Irrespective of Mayer’s theories, Mayer must present some competent evidence of an
coercive effect that substantially foreclosed competition in order to create a genuine dispute
material fact. SeeCoca-Cola Co. v. Harmar Bottling G218 S.W.3d 671, 89 (Tex. 2006)
(applying federal antitrust law and stating that although challenged contraatd have had
anticompetitive and monopolistic effects,” it was improper to “conclude][] that the jury was the
entitled to infer that the CMAgIid havesuch effects”; instead, “[tlhere must be evidence of
‘demonstrable economic effect,” not just an inference of possible effect”) (emphasis in origing
(quotingBusiness Elecs. Corp. v. Sharp Elecs. Gat5 U.S. 717, 724 (1988)).

In this regard, the Court notes that a number of cases dealing specifically with shelf s
limitations have found they do not foreclose competition based on the facts particular to the
challenged practice. For exampleHarmar Bottling Co, the Texas Supreme Court relied on
federal antitrust law and upheld contracts reqgifavorable promotion, placement, and pricing,
including shelf space commensurate with 75-80% market share, limits on rivals’ shelf space
some bans on certain products. 218 S.W.3d at 676-77. The court also noted that such conti
were common in the industry. Frito-Lay, Inc. v. Bachman C0659 F. Supp. 1129, 1135
(S.D.N.Y. 1986), the court considered a retail Biggase and concluded that “[b]Jecause of the
limited duration of the TOP program, the fact that defendant has not alleged that Frito-Lay ob
a greater share of shelf space than its sales wadlraartd the fact that dealers were free to drop ¢
of the program or not enroll in it at all, leaving Bachman free to introduce its own competitive
scheme, it is very difficult to see how the agreements between Frito-Lay and their retailers cq
constitute contracts in restraint of trade within the meaning of Section 1 of the Sherman Act.”
Similarly, inReynoldsa North Carolina district court held that cigarette manufacturers’ contrag
with retailers for advertising and product space are not anticompetitive where they “do not pr
the display of competing products, do not control the prices at which those products are offer
do not provide Defendant with more than its market share of product space.” 199 F. Supp. 2
387. Finally, one court specifically noted ttero-sum game inherent in some shelf-space
agreements, yet found that such an outcome did not foreclose competition when “all of the e

indicates that the store owners within the Louisa Coke market allot shelf, storage and displayj
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at their sole discretion based on such factors as the market’s demand for a product and the g

ability to keep such products in stockd.buisa Coca-Cola Bottling Co. v. Pepsi-Cola Metropolitan

Bottling Co., Inc. 94 F. Supp. 2d 804, 814 (E.D. Ky. 1999).
In the case at bar, Mayer has not presented admissible evidence of a coercive effect
distinguishing this case fromllied. First, if the POG coerced retailers into increasing their C&L

shelf space allocations (at the expense of Mayer or other rivals) solely because of C&D'’s reh|

program, one would expect to see retailers clustered at the bottom tier of the rebate structurg.

cluster could indicate — or at least create a reasonable inference — that retailers were seeking

upp

ate
S

) 1O .

the penalty of dropping out of the rebate entirely, and that there were no other business justificati

for giving C&D that level of shelf space. Howevtite record does not indicate such an effect.

Instead, the majority of retailers choose tiers higher than the minimum required to obtain the
suggesting that other market factors govern their decisions. For example, from 2004-2007,
the fact that a 55% shelf space tier was available, retailers’ participation at that level never e
3.3%, and declined to under 1% by 2007. Wright Report Attachment 14. Instead, the majori
retailers participated at the 65% shelf space level. In 2007 and 2008 the data is even more

pronounced, as a substantial number of retailers moved to the 70% level despite the availabi

lower tiers. The only exception to this trend is 2009, during which over 70% of C&D’s revenu

came from retailers at the lowest available fieHowever, this phenomenon lasted only one yedr.

On the whole, then, these data belie Mayer’s theory that the POG creates any cusp or “cliff” ¢
forcing retailers to make decisions they otherwise would not make solely to obtain the rebate
short, Mayer presented no factual evidence of a coercive “tax effeee’Concord Boa207 F.3d
at 1056 (rejecting tax theory in the context of a market-share discount because some buyers
purchased more than necessary to qualify for the discount).

Moreover, as shown by undisputed data, a significant number of large retailers do not
participate in the program, and some have changed levels of participation, indicating that reta
are not locked into POG participatioBeeWright Report Attachment 15 (providing chart of top 3

retailer planogram participation by level, showing that as of 2011, 6 retailers do not participat

5 In 20009, the lowest available tier was 70% of shelf space.
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1 participates at 5598,1 at 65%, 10 at 70%, and 7 at 75%; showing that 2 retailers had decred

levels from 2010-2011 and others had shifted downward in previous years).

1Ised

The record also contains qualitative evidence that retailers can and do reduce or elimipate

their participation in the planogram agreements based on market forces. For example, CVS
Michele Martineau testified before the FTC that she does not include the C&D rebate in sales
projections, that her planogram decisions do npedd on the rebate, and that CVS is not currer
getting the rebate because it is out of compliance due to independent sales decisions. Martil
FTC Depo., Mayer Ex. 1, at 59-62, 67. Similarly, 2009 emails between Rite-Aid and Ansell
(Lifestyles) show that Ansell proposed a rebate in exchange for a certain number 6f&ttlUs
vertical planogram positioning. In response to Rite-Aid’s statement that Ansell would need tdg
competitive on their incentive offer to match C&D’s 7.5% rebate, Ansell in fact revised its offg
do so. C&D Exs. 18, 1%ee alsdNright Rebuttal Report, C&D Ex. 121, App. B, at 5 n.12 (“Ritg
Aid indicated that it first independently determines what share of its planogram it wants to de
Church & Dwight products and then claims whatever rebate it is entitled to as a result of that
decision.”) (citing Rite Aid email to the FTC, September 24, 2009, RAHC 000775 at 776)). M
provides no evidence to rebut these retailers’ assertions.

Furthermore, the undisputed evidence in the record indicates that C&D’s average sha
sales at non-POG retailers is roughly on par with its share of sales at POG r&ad8iherman
Report Ex. 3. In fact, comparing those retailers that never had POG programs with those thg
had them, C&D’s share of unit sales at “never had” retailersliaas/s equaled or exceeditsl
share of sales at “always had” retailers for every quarter between 2004 and 2010. Wright Reg
Report Figure A3. In only two quarters of 2010 were the shares actually equal; in every othe
guarter measured, sales at “never had” retailers exceeded those at “always had” retailers. Ir]
nearly three of the years measured, C&D’s share of sales at “never had” retailers was at leas

(and sometimes ten+) percentage points higher than at “always had” retailers.

6 Meijer has a special contract to keep its 55% planogram participation, which is app4
not offered to other retailers.

17 SKU refers to a stock-keeping unit.
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Similarly, C&D’s data indicate that system-wide, C&D’s shelf share rarely exceeded its

market shareSeeWright Report at Attachment 16A (comparing average shelf share per year |

sales share per year from 2004-2010, and showing that sales share exceeded shelf share fof

o ur

all

except 2005 and 2009, when it trailed by .8% and .5% respectively); Table 16B (breaking samme c

out by retailer and showing few deviations belowitga In addition, of the top 25 FDM merchan
(excluding Wal-Mart) selling C&D products tveeen 2004 and 2011, on only five instances has
C&D'’s shelf share exceeded its market sh@eeWright Report Attachments 15 and 17B.

Mayer’s claim that “C&D consistently used the planogram program to obtain shelf space that
exceeded its market share” is thus unsupported by the record. Opp. at 32. The isolated inst

which C&D’s market share fell slightly below its sales share are not indicative of an antitrust

violation. See LePage’s Inc. v. 3M24 F.3d 141, 162 (3d Cir. 2003) (“The relevant inquiry is the

anticompetitive effect of [the defendant’s] exatusary practices considered together.... [Clourts
must look to the monopolist’'s conduct taken as a whole rather than considering each aspect
isolation.”); see generally Harmar Bottling C&218 S.W.3d at 689-90 (“There is no evidence thg
such isolated instances impacted consumers throughout any exclusive territory, much less
throughout the Ark-La-Tex region. While consumers may have paid more on occasion in a

particular store, there is no evidence that Coke’s CMAs caused consumers to pay higher prig

S

ANC¢

n

1t

es

generally.”). Courts have considered parity between shelf space and market share to be an fmpc

indicator that a firm is not using its contracts to foreclose competiRa@ynolds199 F. Supp. 2d a
388 (considering it significant in foreclosure analybat “[u]nder every level of Retail Leaders, H
obtains cigarette product space in an amount equal to or less than its market Bhard 3y, Inc.
v. Bachman C659 F. Supp. 1129, 1134 (S.D.N.Y.1986) (upholding agreement that guarante
supplier shelf space equal to its market shatajmar Bottling Co. 218 S.W.3d at 677(reversing

M

bed

judgment and holding that there was no evidence of anticompetitive harm based in part on the fa

that contracted shelf space did not exceed market share).

18 Moreover, C&D points out that in the case of Target, the reason for the aberration W
acceptance of a two brand strategy promoted by Durex, an event unconnected to the POG p
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Mayer also fails to account for the fact thatrex and Lifestyles have avoided the purport
anticompetitive effect of C&D’s POG prograreeSilberman Report, Mayer Ex. 24, at 15
(admitting that Durex’s sales have been “essentially unaffected” by the planogram rebate pro
Durex has maintained its roughly 15% market share throughout the period in question, and
Lifestyles has both dropped and increased during the same period. Although Mayer’s couns
averred at oral argument that Lifestyles rhaye been affected by the POG program, Mayer
provides no evidence or argument in the record from which a jury could draw such a conclus
See id(stating that Lifestyles’s market sledell between 2004-2006 and 2008-2010, but offerin
no facts or analysis as to why). By contrast,BC&ffers unrebutted evidence to explain Lifestyles
changes in market share, including an FDA quarantine in 2005 and a successful Durex straté
persuade retailers to adopt a two-brand strategy with Durex and TrojaiseeWright FTC
Report, Mayer Ex. 8, at 88ge alsdNright Report at 115-21 (describing other factors, including
decline in Lifestyles sales among small non-POG retailers, minimal advertising as compared

C&D and Durex, and changes in packaging that may have confused consumers).

d

D

grar

on.

Without explaining how C&D’s two primary competitors have escaped relatively unscathec

Mayer has not provided a plausible basis for attiiguits own misfortune to C&D rather than oth

forces. In fact, C&D has presented evidence of numerous reasons why Mayer has lost busin

example, C&D presents evidence that (1) Mayer prices its condoms at a high level (which M.

Mayer admitsy; (2) it targets a narrow sub-set of the condom-buying population, women age
(3) it has limited product offerings, with 10 SKUs in 2010 as compared to Ansell, Durex, and
at 43, 51, and 65 SKUs respectively; (4) it is severely financially constrained with high produg
costs due to its dependency on its supplier, Sagami, for lines of credit and its failed investme
products such as eZ-on and the Female Condom; (5) it faced inventory constraints in 2006 a
due in part to an FDA hold on shipments; (6) it did not engage in consistent marketing efforts

has faced continual competition in the ultra-thin segment of the condom market, where Dure

19 Indeed, C&D supports its claim that Mayer’s high prices are at least partially respor
for its limited success by offering evidence that its 2004 “buy-one-get-one-free promotion at L

D

r

€ess

P5-2
C&L
ption
Nts i
nd 2
L (7)

an

sibl
long

guadrupled Mayer’s sales. Wright Report at 132. In contrast, the record is replete with interpal

Mayer documents bemoaning the fact that buyers complain about high [Besse.g.Mayer
Depo. at 174, C&D Exs. 44-51, 54-56.
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Ansell hold 33% and 20% shares, respectively; (8) it faced competition from the new ONE br
condom, which Mayer blamed internally for its difficulty gaining new distribution in 2007; (9)
Mayer suspected that Ansell and Durex were buying shelf space to keep Mayer out in 2007;
it chooses not to compete in the c-store chanBeEWright Report at 126-63, 202-03.

In addition, C&D offers evidence that Mayer has had opportunities to sell its products
through large chain retailers, but has lost those opportunities due to poor sales and other fac
See, e.gid. at 168-69 (Rite Aid discontinued some Mayer products in 2006 and all products it

due to what Mayer described at the time as a lost battle with bigger companies who introducg

and

Aand

fors

1 20

Jolg

products);jd. at 174-75 (Brooks/Eckerd failed to stock Mayer products in half the stores in Whri]ch i

had agreed to stock them in 2005, and sales were lower than expected: Mayer was disconti

ued

2007);id. at 177-78 (CVS Kimono sales were lower than the CVS average per condom produt, &

were outpaced by smaller rivals; CVS discontinued Mayer in 2007 but reintroduced five SKU
2009 in California storesjd. at 186-87 (Walgreens introduced ONE condoms in 2008 which
outpaced Kimono sales; Walgreens complained in 2010 that Kimono’s sales were low and d¢
to increase their distributiond. at 189-92 (Duane Reade discontinued one of four Kimono SK{
2008 due to poor sales, and discontinued a second slow-selling SKU inid088),95-96 (Target
ran a test of Kimono SKUs in selected store8dh0, but discontinued the test after what an inte
Mayer document described as “no gains for Kimono after a test”).

Mayer’s expert fails to address most of these and other proffered reasons for Mayer’'s
See, e.g.Silberman Damages Report at 15-16 (noting that the small manufacturer segment o
condom manufacturers could have declined due to the consolidation of retailers and their cer
purchasing strategies, as well as some chains’ adoption of a two-brand strategy with Durex g
Trojan, but nonetheless attributing the declin€&D’s planogram program). Mr. Silberman’s
Rebuttal Report addresses and rebuts some of C&D’s evidence from the early 2000s, pointin
that any weaknesses in Mayer’s financial position and business model did not prevent Mayet
increasing its sales from 2001-2006. Silberman Rebuttal Report at 4. The Court credits that

for purposes of summary judgment. However, Mr. Silberman still fails to address the more r¢
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fror
reb

cen

alternative explanations cited above. Most critically, Mayer fails to explain any alternative regasor
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for why it suffered from slow sales in the national retailers in which it had already secured at
some distribution, or how any slow sales and resulting discontinuance were due to C&D rath¢
Mayer’s performance or some other factor. Instead, Mr. Silberman merely states that Mayer]
distribution is also consistent with C&D’s ireased POG efforts, but does nothing to draw any
causal connectionSee idat 11 (noting without explaining that Rite Aid reduced number of stor
carrying Kimono in 2006, and stating that Mayer’s internal document indicating it had lost the
with larger manufacturers that had introduced peoducts was “entirely consistent with C&D’s
shelf-space contracts having an anticompetitive effeick’gt 16 (repeating argument that remov4
of certain SKUs from Longs coincides with ireses in POG program, but failing to address any
alternative reasons for the coincidence). Mr. Silberman also presents other unrelated eviden
has no connection to the POG progra®ee idat 12 (explaining Mayer’s low sales at CVS in 20
due to C&D achieving eye-level placement in the planogram, a perk unconnected to thedP&G
17 (stating that Walgreens accounted for a large percentage of Kimono’s sales in 2008, whic
nothing about how Kimono performed relative to other brands at Walgreens). Failure to accg
alternative causes of a business injury renders Mayer’s assertion that it lost business due to
program unsubstantiate&eeFrito-Lay, 659 F. Supp. at 1135 (“[E]Jven though defendant has m
specific allegations regarding its own market losses, it has asserted no facts to show that its
were a result of defendant’s allegedly anticompetitive activity, rather than a result of financial
difficulties within the company or some other problem.”).

Mayer also fails to present any direct evidence of anticompetitive harm suffered as a r
C&D’s POG program. Mayer offers only a coupleanecdotes from Mr. Mayer and Mr. Wedel (
Global Protection Corporation, the makers of ONE condoms) relaying hearsay statements of
suppliers who stated they could no longer make room for Mayer/GPC products because they
the space for C&D SeeSilberman Report, Mayer Ex. 24, at 16-17 (Duane Reade employee st
that they could not lose the C&D rebate); Wedel Decl., Mayer Ex. 10, |} buyer told Global
Protection that it was discontinuing its SKUs because C&D agreement required them to incre
space by 10% for C&D). But these statements constitute hearsay and are not admissible. If

anything, Mayer’s reliance on such hearsay underscores the fact that Mayer did not depose §
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party retailers and presented no admissible testimony or documents showing C&D’s POG pr
had the anticompetitive effect of coercing displacement of competitors’ display space. In any
such evidence is insufficient to support a jury verdict that C&D harmed competition (rather th
simply one or two discreet competitor§ee Louisa Coca-Cql@4 F. Supp. 2d at 814 (“Plaintiff
offers nothing other than its own projected lost profits to prove that Pepsi’s actions have fore(
substantial share of the soft drink market. A single competitor’s lost profits does not demons
market wide competitive detriment.”) (citations omittdeiifo-Lay, 659 F. Supp. at 1135 (failure t
trace losses to accused conduct dooms claim of harm to competition).

Mayer further fails to address the fact that POG rebates comprise only a small part of

promotional budget. C&D spends only approximately 3.4% of gross sales on the planogram

as compared to other promotional programs that make up 15% of gross sales. Wright FTC R

2, 30, Table 7A, 7B. These additional promotions are commonplace in the industry and inclu
things like slotting fees, trade promotions, and cash disco&eis, e.g.C&D Ex. 61 (2004 email
from Mayer to Sagami noting increasing costs imposed by retailers through means such as §
fees); C&D Ex. 115 (Durex proposal to Targetliding funds for promotional discount). Given
that C&D’s other promotional dollars dwarf its spending on the POG program, in the absencs
evidence to the contrary, it is difficult to see how the program exercises the coercive power 0
market that Mayer alleges. In addition, C&D msiout that its promotional spending, including t
POG agreements, is proportionate to its main competitors, including Mayer. Wright Report
Attachment 12 (showing C&D, Mayer, Durex, Ansell, and Global Protection all spending
approximately 10% of gross condom purchases on promotional funding).

In sum, there is no evidentiary support in the record that C&D’s POG rebates created
coercive effect on retailers which foreclosed competitors from a substantial share of the marK
lack of such evidence of coercive effect standsointrast to cases where such an effect was fou
For instanceAllied, in finding no substantial foreclosumistinguished a previous case involving
Tyco’s contracts in which the court had found anticompetitive conduct because a patent still i
precluded customers from purchasing generic products as a substitute for Tyco stestlird,

592 F.3d at 997 n.2 (“The R-Cal patent was still in effect during the time period at id8asiing
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so owners of Tyco’s R-Cal monitors had no choice but to purchase Tyco’s sensors for use with tt

monitors.”) (citingMasimo Corp. v. Tyco Health Care Grquygo. 07-55960, 2009 WL 3451725
(9th Cir. Oct. 28, 2009)). The level of coercion at issudasimowas much higher than in this
case, as customersMasimohadno product alternativesCf. Wright Rebuttal Report, C&D EXx.

121, at 54 n.154 (“Church & Dwight's Omnibusu8y found that 52% of consumers would go to

another store to purchase condoms if their preferred brand were not available. The remaining 4¢&

would stay in the store and choose from other brands.”).

Qualitatively, Mayer has failed to raise a genuine issue of fact as to whether C&D’s P(
program has had a coercive effect upon retailers, forcing them against their own business juc
to take display space away from rivals and give it to C&D.

ii. Overestimating the Foreclosure Rate

Even if the Court were to assume there exadence of a coercive effect which foreclosed
some competition, thus distinguishing this case fAdined, there is no evidence that competition
was foreclosed from substantialportion of the market.

In this regard, Mayer’s expert claims that the foreclosure rate is upwards of 75-95%,
depending on the scope of the relevant market. Mr. Baseman arrives at this rate by calculati
percentage of FDMXx sales by retailers who participated in and were in compliance with C&D’
planogram program (not including c-stores). Baseman Report at 38. Using this formula, Mr.

Baseman concludes that the foreclosure rate ranged from a low of 76.8% in 2005 to a high o

in 2008. Id. However, Mr. Baseman’s methodology is implausible and unsupported by evid:rce.

First, his formula fails to account for the portion of shelf space available in a C&D-co
store that isiot covered by the planogram agreements. Mayer offers no basis to conclude thg
competition is foreclosed in retailers participating in the program; all retailers do not devote 1
of shelf space to C&E’. However, as the court noted@mega 127 F.3d at 1163, “If competitors

can reach the ultimate consumers of the product by employing existing or potential alternativ

20 Mr. Baseman seems to acknowledge the speculative nature of his foreclosure calcl
as he describes the foreclosure rate in terms of the percentage of retailers that were “likely
incentivized” by the POG. Yet all discounts offered by competitors “likely incentivize” buyers
buy more of the discounted product. That is the point of discounts. The question is not whet
POG “likely incentivized” retailers to choose C&D products, but whetHeretlosedcompetition.
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channels of distribution, it is unclear whetBach restrictions foreclose from competitamy part
of the relevant market.” (Emphasis in origin&lj. Reynolds199 F. Supp. 2d at 387 (comparing
shelf space rebate program to an exclusive dealing agreement but noting that “[b]Jecause Ret
Leaders is less restrictive than an exclusive dealing arrangement, it arguably should face les
scrutiny under antitrust analysis”). IndeedRi@ynoldsthe court excluded stores from its
foreclosure calculation in which plaintiffs stilad an opportunity to display and promote their
products, even though defendant required a percentage of available sighag®90. The court

noted that the proper foreclosure rate would pobbtake into account only stores in which the

ail

UJ

defendant had an exclusive contract, but it used a higher number merely for the sake of argumer

Id.** By contrast, Mayer’s expert not only included all stores in which C&D had secured a
planogram agreement, despite Mayer’s (and other rivals’) ability to compete for space in thos
stores, he also treated those stores as 100%deegt| In fact, 25-35% of the space in POG reta
is typically available to rivals, which equals or exceeds those rivals’ combined market share.

Second, the calculation is flawed because it overstates the actual foreclosure effect in

context — it overstates the amount of total shelf space in the condom market under the auspi¢

the POG. IOmega 127 F.3d at 1162, the court calculated the foreclosure rate by multiplying
“percent of Gilbarco’s total dispenser salémft are through distributors” (70%) by Gilbarco’s

market share (55%). Usirfigmega’sforeclosure methodology, if C&D has a 75% market share,
66.196° of its sales derive from POG contracts argfare contracts, the foreclosure rate would b
49.6%. However, even this rate overstates the actual foreclosure in the market because it tr¢

exclusive contracts POG/percentage contracesjaally foreclosing, which does not reflect the

2 Indeed, the court even voiced concern that the “exclusive” contracts still did not fore
competition because “Retailers generally carry manufacturers’ products in these stores even
they do not have merchandising contracts in these stores. Furthermore, Plaintiffs are free to
negotiate merchandising contracts with these stores.at 390 n. 20.

22 22% of C&D’s sales derive from the c-store channel. Wright Report at 51. 28% of i

sales derive from Wal-Mart. Wright Report Attachnt 2. 1% of its sales derive from Sam’s Club

Id. This leaves 49% of C&D revenues which derive from all other retailers, which the Court W
label FDMx for simplicity’s sake even though it also includes a small portion from dollar store
club stores. Of those revenues in the FDMarttel, 90% of C&D’s FDMx revenues derive from
POG retailers. Thus, approximately 44.1%C&D revenues (90 X 49) derive from POG

participants. 44.1% (POG sales) + 22% (c-ssales) = 66.1% of C&D revenues that derive fron
some form of exclusive or semi-exclusive agreement.
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realities of the market. Instead, one could a@piyegato the realities of this market, in which
C&D'’s average contracted shelf share is 72iththe POG stores and 66%n the c-storesSee
Wright Report Attachment 16Adl. at 53. If 44.1% of C&D’s sales derive from POG retailers,
where it has a contracted shelf share of 72%, andd*28 sales derive from c-stores, where it h;
a 60% share, one could calculate a foreclosure rate of%4X%t another method would be to
attempt to calculate the approximate total shelf space in the condom market dedicated to C&
through either the POG or c-store contracts. Such a method would first multiply the percentg
the total condom market occupied by POG retailers (5£%69)C&D’s average shelf share in tho
retailers (72%), which is 37%, or the total percentage of condom shelves occupied by the P(
program. Second, for the c-store market, one would multiply the percentage of the total cong

market occupied by c-stores (22.5%)y C&D'’s average shelf share in that market (60%), whicl

13.5%, or the total percentage of the condom market occupied by C&D c-store sales. Adding the

two figures together, the total percentageaidom shelves dedicated to C&D through a POG o
i
i
I
i
I
i
I
i

2 72% is the highest average shelf sharegcéifig data from 2009. It is thus a high wate
mark for the POG program.

r

-

% 60% is again a high water mark, as Mr. Wright calculates C&D’s c-store market share a

50-60%.
% 44.1% X 72% = 31.8%. 22% X 60% = 13.2%. 31.8% + 13.206%.

% 92% of FDMXx sales are from POG retailers (Baseman Report Table 2) X 56.1% of
condom market is FDMx retailers = 51.6% of the condom market that is POG retailers.

27 Wright Report Attachment 1.
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c-store agreement is 50.5%Thus, using any of these three methods, the foreclosure rate could b

calculated as 49.6%, 45%, or 50.5%.

Any one of these rates, though high, is not clearly outside of the permissible Bagye.q.
B & H Med., L.L.C. v. ABP Admin., In&26 F.3d 257, 266 (6th Cir. 2008) (“Courts routinely
observe that foreclosure levels are unlikely to be of concern where they are less than 30 or 4
percent.”) (internal citations and quotation marks omitt@ayega 127 F.3d at 1162-63 (agreeme
foreclosing 38% did not violate antitrust lawRgynolds199 F. Supp. 2d at 390 (upholding spac
to-sales rebate program with 34% foreclosuBayry Wright Corp. v. ITT Grinnell Corp724 F.2d
227, 237-38 (1st Cir. 1983) (Breyer, J.) (upholdieguirements contract with 50% foreclosure
rate).

Importantly, courts assessing similar contracts have discounted the quantitative forecl
rates because of the qualitative factors the Court has already discusSsdedathe court

discounted the foreclosure rate of 38% due tditgtiae factors, including the fact that (1) the

exclusive dealing occurred at the distributor leledying open alternative channels of distributiop;

(2) the contracts were short in duration; and (3) the contracts were easily terminable. 127 F.

1162-64. InBarry Wright 724 F.2d at 237-38, Judge Breyer discounted a 50% foreclosure rate

based on a three-year high fixed dollar amaamtract affecting 50% of the market as
“considerably overstat[ing] the size of the foreclosure and its likely anticompetitive effect” beg
the buyer still had the ability to buy small amounts from other sellers if necessary and the cot

were each one year, among other factors.

2 This final method uses the data fevenue sharé determine what percentage of the
condom market is occupied by POG retailers and c-stores. Yet another alternative method W
to use the percentage wiit saleso calculate each segment’'s market share. These percentagé
different because each channel uses somewhat different peaygl(ugstores charge higher retg
prices, so they have a greater revenue share than unit share in the condom market). Using (
would arguably yield a more accurate rate for purposes of this case because it would calcula;

total percentage of condom units sold that are attributable to the POG or c-stores. Under thig

method, 45% of the condom market is occupied by POG retaea//right Report Attachment 1
(49% of unit sales are from FDMx retailers); Baseman Report Table 1 (92% of FDMX retailers
POG retailers). Since C&D contracts for an average shelf share of 72% in POG retailers, theg
foreclosure rate due to the POG would be 32.484he c-store channel, c-stores account for 14.
of condom unit sales. Wright Report Attachment 1. Since C&D has an average 60% share ¢
store channel, the foreclosure rate due to the c-store contracts would be 8.9%. Thus, the tot
foreclosure rate using this method would be 41.3%, lower than any of the above-calculated r
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Most importantly, the 45-50.5% foreclosure rate must be discounted because the POG

incentive-based program lacks the same coercive effect as an exclusive contract. As discus
above Allied can be read as presuming there is no foreclosure given the voluntary price-base
nature of the incentiveAllied, 592 F.3d at 997 (approving of incentive-based exclusive contrag
As the analysis above demonstrates, if there is any tax effect or coercive impact due to the P
program, it does not exist with respect to the entire shelf space covered by the program. At |
there may be a marginal effect at the cusps of the rebate hierarchy. The evidence discussed
demonstrates that the vast majority of skpkice devoted to C&D would have been stocked with
C&D product even in the absence of the POG prograhe foreclosure effect, if any, of the POG

program appears only at the margins.

sed
d
ts).

OG
pest

abc

Finally, Mayer contends that C&D forecloses competition because its POG indirectly IZEits

new entrants’ ability to gain a foothold in the market. Mayer argues that certain non-POG re
such as Wal-Mart, will not stock smaller brands’ products unless they already have an establ
market presence, and that the retailers most suited to giving small brands a shot at establish

presence are “foreclosed” by the POG, thus leaving small brands at a disadvaejjjjij

ilel
she

ng t

Decl. 1 106-07. However, that certain major alternative channels of distribution such as Wal-Me

may be less hospitable to Mayer does not give rise to an antitrust law violation. The antitrust
does not require competitors to be ableuoceedn alternative channels; it merely requires them

have theopportunityto succeedOmega 127 F.3d at 1163 (“Competitors are free to sell directly

aw
to

to

develop alternative distributors, or to compete for the services of the existing distributors. Antitru

laws require no more.”)See American Professional Testing Service, Inc. v. Harcourt Brace
Jovanovich Legal and Professional Publications,, 1208 F.3d 1147, 1154 (9th Cir. 1997)
(“[R]eputation alone does not constitute a sufficient entry barrier in this Circlnhi)ed States v.
Syufy Enterprise903 F.2d 659, 669 (9th Cir. 1990) (“We fail to see how the existence of goo(
achieved through effective service is an impediment to, rather than the natural result of,
competition.”)). Seagood Trading Corp. v. Jerrico, In624 F.2d 1555, 1573 (11th Cir. 1991) (nq
anticompetitive impact where plaintiffs not foreclosed from every alternative)). As for the PO

retailers, the Court has already found that a substantial part of the market is open to competi
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iii. Conclusion

Accordingly, the Court concludes that Mayer has failed to raise a genuine issue of ma
fact as to whether C&D’s POG programs foreclose competition in a substantial share of the r
market. Undisputed record evidence supports the conclusion that C&D’s program falls withirj
conduct permitted bpllied and other persuasive authority. While there may be factual scenar
that might render conduct such as C&D’s POG program impermissible everAliret&ron this
record, Mayer has failed to make the requisite factual showing to escape its ambit.

The Court therefor&6RANTS summary judgment to C&D as to Mayer’'s 8 1 Sherman A
claim, and declines to reach the question of whether the POG program has pro-competitive €
and whether there are less restrictive means by which C&D could tailor its program.

C. Section 2 — Sherman Act

Section 2 of the Sherman Act makes it unlawful to “monopolize, or attempt to monopo

or combine or conspire with any other person or persons, to monopolize any part of the tradg

eria
blev
the

(ON)

ffec

ize,

or

commerce among the several states, or with foreign nations.” 15 U.S.C. § 2. Mayer alleges three

theories of liability under § 2: monopolization, attempted monopolization, and conspiracy to

monopolize.

To prevail on its § 2 monopolization claim, Mayer must prove: (1) C&D’s possession of

monopoly power in the relevant market, (2) C&D’s willful acquisition or maintenance of that p
(as opposed to success resulting from “a superior product, business acumen, or historic acci
and (3) a resulting antitrust injurnysee Pacific Bell Telephone Co. v. Linkline Communications,
Inc., 555 U.S. 438, 448 (2009).

To prove an unlawful monopolization conspiracy under 8§ 2, Mayer must show: (1) the
existence of a combination or conspiracy to monopolize; (2) an overt act in furtherance of the
conspiracy; (3) a specific intent to monopolize; and (4) causal antitrust iffatgdin Assocs. v.
Montana Power C0.328 F.3d 1145, 1158 (9th Cir. 2003).

A private party seeking damages under an attempted monopolization theory must
demonstrate “(1) specific intent to control prices or destroy competition; (2) predatory or

anticompetitive conduct directed at accomplishing that purpose; (3) a dangerous probability ¢
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achieving monopoly power; and (4) causal antitrust injucGlinchy v. Shell Chem. C&45
F.2d 802, 811 (9th Cir. 198&ee also Spectrum Sports, Inc. v. McQuijlab6 U.S. 447, 456
(1993);Rebel Oi] 51 F.3d at 1433 (noting that a private party seeking damages for antitrust
violations “must prove that his loss flows from an anticompetitive aspect or effect of the defer
behavior”).

Each claim is similar, “differing primarily in the requisite intent and the necessary level
monopoly power.”lImage Tech. Servs., Inc. v. Eastman Kodak €5 F.3d 1195, 1202 (9th Cir.
1997) (on remand). The key question under § 2 in the context of C&D’s motion for summary
judgment is whether Mayer has raised a genuine issue of material fact as to exclusionary cof
anticompetitive actsSee R.J. Reynold$99 F. Supp. 2d at 394-395.

In the case at bar, Mayer alleges the same anticompetitive conduct described above &
for each of its Sherman Act claims. Thus, Mayer’s 8§ 2 claim necessarily fails to the extent thg
rests on the POG alone. As the Ninth Circuit hel/itiams v. |.B. Fischer Nevad@99 F.2d 445,

448 (9th Cir. 1993), a “8§ 1 claim insufficient to withstand summary judgment cannot be used

sole basis for a § 2 claim.” “The two sections overlap in the sense that a monopoly under § 2 i

species of restraint under 8§ 1United States v. Socony-Vacuum Oil,G310 U.S. 150, 224 n. 59
(1940).

However, Mayer raises additional conduct as part of its § 2 claim, including alleged
misconduct by C&D in its role as category captain for certain retailers and its purported
“sabotaging” of Mayer’s performanc&eeOpp. at 39. Mayer also claims C&D has engaged in
similar conduct with respect to Global Protection Corporation, a rival condom manufaédurer.
(citing Wedel Decl., Mayer Ex. 10). In assessing C&D'’s potential antitrust liability, the Court
considers the effects of its conduct in the aggregate, including, as appropriate, cumulative or
synergistic effectsSee Masimo Corp. v. Tyco Health Care Group, LN®. 02-4770, 2004 U.S.
Dist. LEXIS 26916, at *19 (C.D. Cal. June 10, 2004) (odersng the combined effect of all of the
defendant’s allegedly exclusionary contracts,udelg, inter alia, sole source contracts and “mar
share volume/loyalty discounts in compliance-based contra@ef§;Atlas N.V. v. NAVTEQ Corp.
No. C-05-01673 RMW, 2008 WL 4809441, at *23 (N.D. Cal. Oct. 28, 2008). Accordingly, the
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Court considers Mayer’s evidence regarding C&D’s purported misconduct outside of and in g
to its POG program.

1. Monopoly Power

Monopoly power is “power to control prices or exclude competitidtastman504 U.S. at
481 (citations omitted). Like market power, Mayer may establish monopoly power either dire
indirectly. “Monopoly power under 8§ 2 requires, of course, something greater than market po
under 8§ 1.”1d. However, the § 2 case law indicates that at least for summary judgment purpg
monopoly power may sometimes be inferred from market share, especially when accompani
barriers to entry See id(“Respondents’ evidence that Kodak controls nearly 100% of the parts

market and 80% to 95% of the service market, with no readily available substitutes, is, howe

sufficient to survive summary judgment under the more stringent monopoly standard of § 2.”)

ddit

Ctly
wer
ses

bd b

er,

United States v. GrinneglB84 U.S. 563, 571 (1966) (“The existence of [monopoly] power ordinarily

may be inferred from the predominant share of the markeZf))Safeway Inc. v. Abbott

Laboratories 761 F. Supp. 2d 874, 889 (N.D. Cal. 2011) (“A high market share, though it may
ordinarily raise an inference of monopoly power, will not do so in a market with low entry bart
or other evidence of a defendant’s inability to control prices or exclude competitors.”) (quoting

Oahu Gas Service, Inc. v. Pacific Resources, B&3 F.2d 360366 (1988)).

In the instant case, as with market power sn¢hntext of the Section 1 claim, the Court wi

assumearguendathat Mayer has raised a genuine issue of material fact as to C&D’s monopoly
power.

2. Willful Acquisition or Maintenance of Monopoly Power

The second element distinguishes “the willcquisition or maintenance of [monopoly]
power . . . from growth or development as a eguence of a superior product, business acumer
historic accident.”Grinnell, 384 U.S. at 570-71. Section 2 thus prohibits “the use of monopolyj
power ‘to foreclose competition, to gain a competitive advantage, or to destroy a competitor.’
Eastman504 U.S. at 482-83 (quotingnited States v. Griffithi334 U.S. 100, 107 (1948)).

As described above, Mayer has not produced evidence to support a jury finding that G

POG programs are anticompetitive and exclusionary so as to violate § 2 of the Sherman Act.
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C&D’s conduct additional to the POG program, Magempares C&D’s actions as category capt
for certain retailers to defendant’s conduc€mnwood Co., L.P. v. U.S. Tobacco (290 F.3d 768
(6th Cir. 2002). IrConwood the Sixth Circuit found that the defendant had abused its categor
captain position “by providing misleading information to retailers in an effort to dupe retailers
.. discontinu[ing] carrying Conwood products” and by removing Conwood products from the

without store authorizationld. at 783.

However, Mayer’s evidence of purported misconduct is nowhere near the level of that|i

Conwood The only conduct to which Mayer can point involves, at best, C&D’s suggested
planogram designs which some retailers decided to a&g@Martineau FTC Depo., C&D EXx. 114

at 70 (stating that C&D made some recommendations as to how CVS could increase its shel

dedicated to C&D, some of which CVS adopted). Mayer provided no evidence as to how ofte

these recommendations were adopted and whether they had the intent and/or effect of sabot
Mayer. Its evidence is extremely thin, amounting to nothing more than a “scintilla” of support

its claims. Anderson477 U.S. at 252. For instance, Mayer alleges that “[flollowing C&D’s

appointment as category captain [at Long’s in 2007], the shelf placement of condom SKUs fgr

Kimono products at Long’s changed. After D&ecame category captain, Long’s double faced
of Kimono’s slower moving SKUs.” Basemaniet, Mayer Ex. 9, at 44-45. But Mayer produc
no evidence that C&D was actually responsible for this change. Indeed, unrebutted evidencg
record indicates that category captains do not have control over retailer’'s shelf placement de
either in the case of Long’s or any other retai®eeWalker Depo., Mayer Ex. 47, at 222 (stating
response to question about Long’s planogram while she was category captain, which double
the Kimono product that she “had no input in the Kimono bramdl”gt 92 (she only followed
Long’s directions when adjusting the planograith) at 42-45 (stating that category captains do r
have control over planogram designs); MartinBaypo. at 74 (when C&D was category captain,
made suggestions but CVS required data to support them).

Unlike Conwood there is no evidence that C&D surreptitiously undermined the retailers
decisions and attempted to change arrangements without their approval. Instead, undispute

evidence in the record indicates that it is commonplace in the industry for manufacturers to s
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planogram designs to retailers or provide retailers with other information to advocate for their
brands, regardless of whether those manufacturers serve as category captains. Martineau O
78 (all manufacturers give ideas on best ways to present the catédyaay 59 (“[M]anufacturers
complain about other manufacturers [in relatfopgo shelf space and other retailer decisions],
complain all the time. So in one ear, out the other, whatever. | expect a manufacturer to con
that’s great, but the name on the store still says CVS.”).

Mayer itself has engaged in certain advocacy tactics in an attempt to influence retailer
decisions.SeeC&D Ex. 135 (Mayer email to Target providing data to show that Kimono is
outperforming other brands in the thin-condom segment and expressing hope that Target wil
Kimono a broader distribution); Wright Reportl&®9-200 (describing Mayer’s proposal to Safew
that it replace Durex as the second brand). That Mayer may have been unaware of — or unir
in — other means by which manufacturers compete for retailers’ business does not render C&
conduct nefariousSee, e.g.Mayer Depo., C&D Ex. 17, at 57 (stating that he was unaware of t
ability to pay fees in exchange for shelf placement, and that Mayer has never done so: “We
understand that it was part of the planogram decision making process, that it was sold based
position on shelf.”)jd. at 145-47 (stating that 7-Eleven rejected Mayer’s proposed business d¢
that he was unaware C&D had won its exclusimetact through a bidding process, and that Ma
has not focused on the c-store market).

Thus, the fact that C&D was successful in achieving a degree of cooperation with reta
does not, without more, establish anticompetitive condiet generally United States v. Aluming
Co. of Am. 148 F.2d 416, 430 (2d Cir. 1945) (Hand, J.) (“The successful competitor, having b
urged to compete, must not be turned upon when he wins.”).

Accordingly, there is no evidence in the record to suggest that C&D engaged in any

exclusionary conduct with respect to its POG programs and its role as category captain, cong
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in isolation or together. Without such exclusary conduct, the Court cannot reasonably infer either

general or specific intent to monopolize so as to support either a claim of completed or attemptec

monopolization. The Court therefdBRANTS summary judgment to C&D on Mayer’s § 2 clainj.

50




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

D. Antitrust Injury

There is another reason to grant summary judgment on Mayer’s Sherman Act claims.
addition to the elements described above, to assert a claim under the federal antitrust laws, 3
must have suffered an “antitrust injury,” meaning an “injury of the type the antitrust laws were
intended to prevent and that flows from that which makes the defendant’s acts unlawful.”
Brunswick Corp. v. Pueblo Bowl-O-Mat, Ind29 U.S. 477, 489 (197&¢ee In re Lorzepam and
Clorazepate Antitrust Litig 295 F.Supp.2d at 38 (a plaintiff must show a “direct relationship
between the claimed injury and the alleged anticompetitive conduct.... The injury should refle
anticompetitive effect either of the violation or of anticompetitive acts made possible by the
violation.”). Furthermore, the plaintiff must allege an injury to the market or to competition in
general, not merely to itselfd. (quotingBrunswick Corp.429 U.S. at 489 (“The antitrust laws
were enacted for the protection of competition, not competitorkl’d; v. Microsoft Corp 253
F.3d 34, 58 (D.C. Cir. 2001) (the correct measure of harm is “harm [to] the competitive proce
thereby harm [to] consumers. In contrast, harm to one or more competitors will not suffice”);
Louisa Coke94 F. Supp. 2d at 814 (“A single competitor’s lost profits does not demonstrate g
market wide competitive detriment.”) (citiidaum Research and Development Co., Inc. v. Hille
& Bradsby Co., InG.31 F. Supp. 2d 1016, 1021 (E.D. Mich.1998)). Injury can be shown by

anticompetitive acts resulting in reduced output or raised pri€estinental Airlines, Inc. v. Uniteg

Airlines, Inc, 277 F.3d 499, 516 (4th Cir. 2002) (internal quotation marks and citation omitted).

The key question here is whether Mayer suffered losses as a result of the defendant’s

anticompetitive acts, as opposed to other market foiges.Safeway Inc. v. Abbott Lal#011 WL

133008 (N.D. Cal. Jan. 14, 2011) (*To show antitrust injury, a plaintiff must prove that his loss

flows from an anticompetitive aspect or effect of the defendant’s behavior .”) (citation omitted).

In the instant case, Mayer has failed to raise a genuine issue of fact as to the existenc
such harm. While Mayer alleges harm to itself and to other small manufact@efGl¢bal
Protection, the maker of ONE brand condoms) in terms of diminution in sales and market shg
the last several years, it fails to: (1) causally link this harm to C&D’s anticompetitive conduct

(2) demonstrate harm to competition.
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First, Mayer fails to explain why other larger rivals in the industry have managed to co
with C&D despite the alleged miscondu&ee, e.g.Silberman Damages Report, Mayer Ex. 24,
15 (admitting that Durex’s “share of sales appears to have been essentially unaffected by theg
up in Planogram Rebate tiersiQl; (noting that Lifestyles has been in decline from 2004-2010, b
declining to offer any suggested reason for the decline); Wright FTC Report at 72 (discussing
internal C&D documents revealing that C&D believed it had been “out maneuvered” by Dure
Lifestyles for premium space in Wal-Mari)l, at 77 (from 2008-2010, Lifestyles and Durex
introduced new products that captured 5% market share in the FDMx channel). Durex’s mar
share has not materially changed over the relevant time period. Wright Report at 115 & Atta
24 (showing Durex market share consisteh#yween 14-15% from 2004-2010). While Lifestyle
declined in market share from 2004-2008, it began bouncing back in 2009 and 2010. Wright

Report at Table 4. Ms. Martineau of CVS attrésipart of Lifestyles’ recent success to its popular

new SKYN condom. Martineau Depo. at 96-98 (explaining that Ansell “hit a home run” with

sKy N, | <. > ajnd

). As noted above, C&D has offered unrebugiguianations for the vicissitude in Lifestyles
sales unrelated to C&D’s POG program. Wright Report at 115-21.

As for the small manufacturers’ sales (accounting for roughly 1% of the market), Maye
only direct evidence that C&D blocked access to retailers is in the form of inadmissible hears
See, e.g.Silberman Report, Mayer Ex. 24, at16-17 (discussing Mr. Mayer’s statement that a [}
Reade employee said the C&D rebate was too big to lose); Wedel Decl., Mayer Ex. 10, 1 91
that jJ§ buyer told Global Protection they needed to make room for C&D shelf space). As
previously noted, this hearsay is inadmissible. Mayer fails to prasgdirect testimony fronany
retailers or other third parties on the subject.

Instead of direct evidence to prove antitrust injury, Mayer relies almost entirely on the
supposed correlation between increases in C&D’s rebate tiers and Mayer’s (and small manut
generally) diminution in sales to infer causation. Mayer’s primary correlation claim is that its
increased from .31% to .46% between 2001 and 2007, and then decreased to .34%, .27%, a
in 2008, 2009, and 2010 respectively. Silberman Report, Mayer Ex. 24, at Ex. 1. Small bran
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general (including Mayer) faced a similar fate; their market share increased from 1.8-1.9% from

2004-2005, held at 1.6% in 2006 and 2007, and decreased to 1.3% in 2008 and .8% in 2009

and

2010. Wright FTC Report, Mayer Ex. 8, at Table 4. Mayer attempts to correlate this trend with tt

period during which C&D introduced its higher rebate level and began to more strictly enforce

compliance.

Yet Mr. Silberman’s own data indicates a less noticeable pattern. For example, from 2004

2007, Mayer’'s market share increased steadily, even though C&D’s average shelf share alsg
increased. Moreover, C&D implemented stricter compliance measures for its POG program

2005, well before Mayer and the small competitors suffered any loss in sales. Opp. at 10. In

n

addition, the major change in C&D’s POG program took place in 2007, when C&D introduced its

80% planogram level and many retailers moved from 65% to Z8éWright Report, C&D EXx. 3,
at Table 14 (showing C&D'’s revenues by shelf sifar 2004-2010). Yet, the market share of all

small manufacturers also held steady at 1.6% in both 2006 and 2007, suggesting they were

unaffected by C&D’s conduct. Moreover, examining the data separately for each of the big retail

for which Mr. Silberman alleges Mayer lost sales due to C&D condagtl{ong’s, CVS,

Walgreens, and Duane Reade), the Court finds that C&D’s percentage of shelf space does npt ir

onto Mayer’s variation in sales. In short, Mayer produced no evidence that its rough and imperfe

correlation between C&D’s escalation of its POG program and Mayer’s decline in sales was
statistically significant.

More importantly, given Mayer’s tiny market share, without more substantial evidence

itis

speculative to infer that Mayer’'s decline from .46% in 2007 to .27% in 2009 is the result of C&D’s

expansion from 69% to 72% during the same period. In raw dollars, Mayer claims that C&D’
million increase in annual sales in 2009 (over 2007) must have caused Mayer’'s $450,000 de
annual sales over the same period. Given the structure of the market, there is no basis for a
a zero-sum game between Mayer and C&D; there is no factual basis to infer a one-to-one co

between C&D’s and Mayer’s market shares.

5 $5
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The same flaw applies to shelf-space allocations. Mayer asks the Court to assume, wjtho

admissible evidence, that its loss of a few facmysertain retailers’ shelves is the result of C&0Q}'s
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POG program coercing retailers to increaseD@8shelf share from 65% to 70%. Such a
conclusion requires several assumptions — that C&D’s shelf share increase was not warrantgd by
sales performance; that Mayer’s shelf share decline was not warranted by its sales performapce;
that among the remaining 25-35% of shelf space available in POG retailers, Mayer was unaljle tc
secure a larger portion of that residual space because of C&D’s conduct. The only admissible
evidence in the record from actual retailers like CVS and Rite Aid is to the contrary — display
decisions were made without regard to incentives created by the POG program.

Mayer’s evidentiary conjecture mirrors the claims found wantirigoinsa Coke.The
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court’s analysis in that case is worth repeating here as it applies directly to Mayer’s purporteq

antitrust injury:

There is probably no question that Pepsi’'s promotions influence
retailers to give more space to Pepsi products. When Pepsi gets more
space, others will obviously get less. There is no evidence, however,
that Pepsi can control the retailers’ decisions or has the power to
exclude its rivals’ products outright. Rather, all of the evidence
indicates that the store owners within the Louisa Coke market allot
shelf, storage and display space at their sole discretion based on such
factors as the market’s demand for a product and the supplier’s ability
to keep such products in stock. Common sense dictates that retailers
will give more space to those products which are more popular with
consumers and available for sale. Pepsi’'s uncontraverted evidence
indicates that it is superior within Louisa Coke’s territory in both
respects. Not only are Pepsi products more popular among consumers,
Pepsi presented ample evidence that Louisa Coke has an inadequate
service record franchise-wide. Indeed, Coke USA’s own investigation
confirmed that Louisa Coke was fairly represented among its retailers
given its operational shortcomings.

To refute Pepsi’s evidence, Louisa Coke offered neither claim nor
evidence that Pepsi’s allotted shelf space is inconsistent with its
market share. Nor did it provide any proof that either it or any other
soft drink competitor received less retail shelf space than either market
demand or their service history justified. Under these circumstances,
this Court has no business in engaging in “affirmative action” among
retail outlets by telling retailers to give Coke and Pepsi equal retail
space. The Court would be protecting a competitor rather than
competition if it were to do so. Since Louisa Coke has failed to justify
its demand for more retail space, it has failed to state an antitrust
injury premised upon the same.

Louisa Coke94 F. Supp. 2d at 814-15 (internal citations omitted).

54




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

Mayer’s failure to raise a genuine issue of material fact whether C&D’s conduct cause
antitrust injury is an independent bar to its Sherman Act claims. Summary judgment in favor
C&D a claim under both Sections 1 and 2 is warranted on this basis as well.

E. Cartwright Act & UCL Claims

Mayer’s Cartwright Act claims rise and fall with the antitrust claims ab&e= Theme
Promotions, Inc. v. News America Marketing F16 F.3d 991, 1001 & n.3 (9th Cir. 2008) (stati

that California courts analyze Cartwright Act claims under the same rubric as antitrust claims

citing to federal antitrust case law). Accordingly, the CAGRANTS summary judgment in C&D’$

favor as to Mayer’s Counterclaims Ill, IV, VIII and XII.

F. Tortious Interference with Contract

0 an

of

—

g

anc

C&D next argues that summary judgment is warranted on Mayer’s counterclaim for toftiou

interference with contract. Mayer claims that C&D interfered with its contractual relationship

Sagami, Mayer’s condom supplier. Mayer claims it has an exclusive distribution contract witlp

Sagami, and the C&D tortiously interfered with said contract by inducing Sagami to sign an
agreement to supply condoms to C&D.

The elements of a tortious interference witintcact claim are: (1) a valid contract betwee
plaintiff and a third party, (2) defendant’s knowledgehis contract, (3) defendant’s intentional
acts designed to induce a breach or disruptidheotontractual relationship, (3) actual breach or
disruption of the contractual relationship, and (5) resulting danfage.Gas & Elec. Co. v. Bear
Stearns & Cq.50 Cal.3d 1118, 1126 (1990) (citiSggaman’s Direct Buying Service, Inc. v.
Standard Oil Cq 36 Cal.3d 752, 765-766 (1984). Mayer claims that C&D interfered with May

exclusive contract with Sagami, the supplier for Mayer’s microthin condoms. C&D argues that

summary judgment is appropriate because Mayer cannot demonstrate any of the elements o
claim.

Although Mayer’s evidence is thin, the Court finds that summary judgment cannot be
granted in light of credibility determinations at issue.

First, Mayer has not produced any independent evidence of a valid contract. Its only

evidence is Mayer’'s own representatiogeeOpp. at 43-44 (reciting Mayer’s verified interrogatd
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responses in which Mayer states he had a verbal agreement with Sagami to be its exclusive
American distributor and agent); Mayeri2e, Mayer Ex. 17, at 128-29 (Around 1998, Sagami t
Mayer that Mayer would be its exclusive distrior in North America); Mayer Ex. 68 (Mayer 199
memo to Sagami with meeting minutes including the statement: “Mayer can be the sole agel
representing Sagami, for the sale of latex condoms in North Ameridad); Mayer_ 160496 (2005

Mayer letter to Sagami acknowledging notice of Sagami’s contract to sell C&D its polyuretha

Nor
bld

[L®)

Nt

he

condom, noting that Sagami had stated Mayer would be its exclusive representative, and reques

clarification);id. at Mayer3454 (2007 Mayer letter to Sagami stating that Mayer has been Sag
exclusive distributor of latex condoms, and tBagami’s sales of latex condoms to C&D are a
breach of their agreement; acknowledging that Sagami does not think they had an exclusive
agreement).

That representation is contradicted by substantial record evidence, including statemer]
Sagami personnel denying an exclusive agreenidnat Mayer3455 (2007 Mayer letter to Sagat
acknowledging that Sagami does not think they had an exclusive agreement); Mayer Depo.,
Ex. 17, at 134-36 (acknowledging statements made by Mr. Burt of Sagami to the French Min
Justice that Mr. Burt did not think there was an exclusive agreenerd);137-39 (acknowledging

statements from Sagami that there has never been an exclusive agreement); C&D Ex. 103 (N

ami

ts fi
ni
May

ster

laye

document translating notes from 2008 meeting with Sagami, noting that Mr. Oato did not recall ai

exclusive agreement with Mayer). There do not appear to be any documents or statements ih th

record in which Sagami directly acknowledges exclusivity.

However, drawing all inferences in Mayer’s favor, it is possible the jury could credit Mr.

Mayer’s testimony over the conflicting evidence. Given that the existence of a contract is

essentially a “he-said/she-said” dispute, it may not be resolved on summary judgment.

Assuming there was an exclusive contract, Mayer’'s evidence with respect to the remajning

elements also turn on credibility determinations. For example, the primary evidence that C&l
of the purported contract was Mr. Mayer’s statets to C&D. C&D Second Amended Complain
1 70 (acknowledging that Mr. Mayer informed C&D that he believed he had an exclusive agré
with Sagami). Although Mayer acknowledges that Sagami told C&D otherwise (Opp.sae45;
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Daniels Depo., C&D Ex. 13, at 222-24 (C&D VP of Mating stating that Sagami had told C&D
there was no exclusive arrangement with Mayer)), a confidentiality agreement drafted for a 2
meeting between Mayer and C&D states that the parties were to discuss a possible C&D acg
of the “Kimono brand and distribution rights$@agami products.” Mayer Ex. 72, at 1. Given
C&D’s acknowledgment that it was informed about Mayer’s position, and the fact that docum
indicate C&D may have acknowledged at leastadlistribution rights attached to Mayer’s

relationship with Sagami, a jury could infer that C&D knew an exclusive contract existed.

DO7

uisi

ENtS

Intent to induce breach is also a jury question. C&D need not have developed its relations

with Sagami for the sole — or even primary — purpose of disrupting its relationship with Nbger).

Quelimane Co. v. Stewart Title Guaranty CI® Cal.4th 26, 56 (1998) (“[T]he tort of intentional

interference with performance of a contract does not require that the actor’s primary purpose
disruption of the contract. . . . The rule appliesytimer words, to an interference that is incidenta
the actor’s independent purpose and desire but known to him to be a necessary consequenc

action.”). Thus, the requisite scienter may reasonably be inferred here.

be
to

e of

Similarly, Mayer has raised a question of fact as to actual breach and resulting damages

because if the point of the contract was exclusivity, as Mayer suggests, then C&D’s relations
with Sagami necessarily entails a breach of that contract and could result in harm to $4sgyer.
Mayer Ex. 68, at Mayer3454-55 (2007 Mayer letter to Sagami indicating that, in Mayer’s view
losing exclusivity with Sagami would directly cause Mayer to lose business as market players
view Kimono as a redundant product).

Accordingly, the CourDENIES C&D’s motion for summary judgment as to Mayer’s
tortious interference with contract claim.

G. Tortious Interference with Economic Relations

The similar tort of interference with economic relations with retailers has the following
elements: (1) an economic relationship between the plaintiff and a third party with a likelihoo
future economic benefit to the plaintiff, (2) the defendant’s knowledge of such a relationship,
intentional act designed to disrupt the relationship, (4) actual disruption of the relationship, af

resulting economic harnKorea Supply Co. v. Lockheed Martin Cor@0 Cal.4th 1134, 1153
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(2003). Mayer’s claim here is based on C&D'’s purported interference with Mayer’s retailer
relationships. As such, it rises and falls with Mayer’'s Sherman Act claims above. According
CourtGRANTS summary judgment to C&D on this claim.

H. False Designation, Trademark Infringement, and UCL

Mayer’s final counterclaims against C&D are based on C&D’s use of the term “micro-t
to describe its ultra-thin condoms. C&D has used the term since 2006. C&D Ex. 113. Maye
used the mark “microthin” on its Kimono MicroThin line of products since 1992, and filed an
application to register “MICROTHIN” as a trademark in April 2008. Mayer received a
trademark registration in June 2009.

To prevail on a claim for trademark infringement, a holder of a registered service mark
show that another person is using: (1) any reproduction, counterfeit, copy or colorable imitat
mark; (2) without the registrant’s consent; (3) in commerce; (4) in connection with the sale, of
for sale, distribution or advertising of any goods; (5) where such use is likely to cause confus
to cause a mistake or to deceive. 15 U.S.C. 8§ 1114(O¢ajury 21 Real Estate Corp. v. Sandli
846 F.2d 1175, 1178 (9th Cir.1988). The analysis for the related claim of false designation o
under 15 U.S.C. 8§ 1125 is generally “identical” to the analysis for infringement of a registered
trademark under 15 U.S.C. § 111%eeBrookfield Communs., Inc. v. West Coast Entertainment
Corp., 174 F.3d 1036, 1046-47 & n. 8 (9th Cir. 19%9).

A “trademark” is any combination of words or symbols used in commerce to identify af

distinguish one’s goods from those manufacturesbtd by others and to indicate the source of tf

y, tr

hin

' ha

mu
on
ferir

on,

f ori

nd

e

goods. 15 U.S.C. 8 1127. “The first to use a mark is deemed the ‘senior’ user and has the right

enjoin ‘junior’ users from using confusingly similar marks in the same industry and market or
the senior user’s natural zone of expansioBrookfield 174 F.3d at 1047.
The key question in assessing trademark-related claims is the likelihood of confusion

See M2 Software, Inc. v. Madacy EntertainméBi F.3d 1073, 1080 & n.5 (9th Cir. 2005) (“The

% In its summary judgment papers, Mayer offered neither evidence nor argument to re
C&D’s contention that it labels its condoms “Made in Japan” because they are, in fact, made
Japan. Accordingly, the Court finds that Mayer has abandoned any claim against C&D base
designation of certain condoms as “Made in Japan.”
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test of trademark infringement under state, federal, and common law is whether there will be ja
likelihood of confusion. . . . Furthermore, for M2 Software to succeed on each of its other fedéral,
state, and common-law based claims, it must establish a likelihood of confusion.”) (citations
omitted). The Court assesses likelihood of confusion via the eight-Blekcraftest:

(1) strength of the mark; (2) proximity of the goods; (3) similarity of

the marks; (4) evidence of actual confusion; (5) marketing channels

used; (6) type of goods and the degree of care likely to be exercised by

the purchaser; (7) defendant’s intent in selecting the mark; and (8)

likelihood of expansion of the product lines.

Surfvivor Media Inc. v. Survivor Productigrd06 F.3d 625, 630 (9th Cir. 2005). The Ninth Circdit

has cautioned that summary judgment should not be routinely granted on the issue of likelihgod ¢
confusion. SeeThane Int'l, Inc. v. Trek Bicycle CorB05 F.3d 894, 901-02 (9th Cir. 2002) (distrjct

courts should grant summary judgment motiorgarding the likelihood of confusion sparingly, as
careful assessment of the pertinent factorsgbamnto determining likelihood of confusion usually

requires a full record.”).

A “properly registered service mark is presumed to be valid” and constitutes “prima fagie
evidence of the validity of the registration, registimownership of the mark, and of registrant’s
exclusive right to use the mark in commerce in connection with the goods or services specified in
the certificate, subject to any conditions and limitations stated ther@urgicenters of America,
Inc. v. Medical Dental Surgeries, C601 F.2d 1011, 1014 & n.8 (9th Cir. 1979) (quoting

Maternally Yours v. Your Maternity Shdi84 F.2d 538, 542 (2d Cir. 1956); 15 U.S.C. § 1057(b

N—r

However, the Ninth Circuit has found it relatively easy to overcome the presumption of validit]

S

where the defendant produces evidence that the mark is generic or lacks secondary 18eaning.
e.g, Surgicenters601 F.2d at 1014 (noting presumption but proceeding to analyze secondary
meaning and likelihood of confusion; granting summary judgment for defendant due to lack off
evidence of secondary meaningje Tech, Inc. v. Kinedyne Coy296 F.3d 778, 783 (9th Cir.
2002) (“Overall, the plaintiff retains the ultimate burden of persuasion in a trademark infringemen
action, namely proof of infringement. A necegseoncomitant to proving infringement is, of

course, having a valid trademark; there can be no infringement of an invalid mark.”).
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The presumption merely shifts the burden of production to the deferndant.“the
presumption of validity is overcome, however, the mark’s registration is merely evidence of
registration, nothing more.Id. (citations and quotation marks omitted). Thus, once “the defen
can demonstrate through law, undisputed facts, or a combination thereof that the mark is inv

evidentiary bubble bursts and the plaintiff cannot survive summary judgmentsee also Brown

Hant

hlid,

V. Quinioy 744 F. Supp. 463, 469 (S.D.N.Y. 1990) (“[A]lthough a registered mark is presumptively

distinctive, it does not inevitably follow that the mark is strong.”) (citations omit&tgy-Barton,
Inc. v. John Baumgarth Ca313 F.2d 167, 169 (7th Cirgert. denied374 U.S. 831 (1963) (“Itis

well established that where descriptive words are used, the presumption of validity attaching
registered trademark may be easily overcome.”).

In the instant case, the parties dispute whether C&D’s use of the word “microthin” is a
trademark and whether it is likely to cause confusion among consumers. C&D argues that M
cannot survive summary judgment because “microthin” is merely a generic or descriptive tert
describe thinness, and because Mayer has failed to produce any evidence of secondary meg
consumer confusion to rebut C&D’s proffered evidence. Mot. at 47-48. C&D does not addre
remainingSleekcraffactors.

1. Validity of the Mark

“The strength of a mark is determined by its placement on a continuum of marks from
‘generic,” afforded no protection; through ‘destinip’ or ‘suggestive,” given moderate protection
to ‘arbitrary’ or ‘fanciful’ awarded maximum protectionE. & J. Gallo Winery v. Gallo Cattle Co

967 F.2d 1280, 1291 (9th Cir. 1992) (quotations omitteeR;also Filipino Yellow Pages, Inc. v.

Asian Journal Publ'ns, In¢198 F.3d 1143, 1146 (9th Cir. 1999) (grouping trademarks into fouf

categories: (1) generic, (2) descriptive, (3) suggestive, and (4) arbitrary or fanciful”). C&D pld
the term “microthin” on the generic/descriptive end of the spectrum, arguing that it merely de
the thinness of the condom. C&D also provides evidence to that effect, noting that “microthi
defined on www.dictionary.com as “extremely or, sometimes, microscopically thin.” Mot. at 4
Dictionary definitions are relevant to determining the placement of a mark on the spectrum of

generic to fanciful.See Surgicenter601 F.2d at 1015 n.11.
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The Court finds that “microthin” is descriptive because it immediately conveys the inte
meaning as to the type of condom sold — one that is extremely3ba Surgicenters of America,
Inc. v. Medical Dental Surgeries, C601 F.2d 1011, 1019 (9th Cir. 1979) (distinguishing a
suggestive term — one that “requires imagination, thought and perception to reach a conclusi

the nature of goods” — from a descriptive term — one that “conveys an immediate idea of the

hde

DN a

ingredients, qualities or characteristics of the goods”). Indeed, Mayer does not appear to contest

its mark is descriptive, as it focuses its argument on secondary me&eieQpp. at 47.

If a term is otherwise merely descriptive, a plaintiff must demonstrate a valid mark by

showing that the mark carries secondary meaning, which is “the consumer’s association of tHje m

with a particular source or sponsotd. (citations omitted)Filipino Yellow Pages, Inc. v. Asian

Journal Publications, In¢.198 F.3d 1143, 1147 (9th Cir.1999). Mayer argues that microthin has

developed secondary meaning associated specifically with Kimono condoms. Although the
presumption of validity attached to Mayer’s registered mark places the initial burden of produ
on C&D to show that the mark lacks secondary meaning, the “ultimate burden of persuasion’
rests with Mayer.Tie Tech 296 F.3d at 783.

“[T]he question of secondary meaning is one of fdogvi Strauss & Co. v. Blue Bell, Inc.
778 F.2d 1352, 1355 (9th Cir. 1985) (en banc). To determine whether a descriptive mark has
secondary meaning, a finder of fact considers: “(1) whether actual purchasers of the product
the claimed trademark associate the trademark with the producer, (2) the degree and manne
advertising under the claimed trademark, (3) the length and manner of use of the claimed tra
and (4) whether use of the claimed trademark has been exclusietoiv Cab Co. of Sacramento
Yellow Cab of Elk Grove, Inc419 F.3d 925, 930 (9th Cir. 2005) (quotineyi Strauss778 F.2d at
1358).

C&D has presented evidence to rebut the presumption of validity. Specifically, C&D’s

of protest to the PTO attaches numerous articles using the term microthin in various contextg,

including to describe Lifestyles condoms and to describe a point of competition in the condor
market over “‘microthin sheaths.’SeeMayer Ex. 75, { 2. It also points out the Lifestyles and a

brand called SURE use the term “micro-thin technology” in its own advertisements for its con
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Id. at Ex. F. Other articles use the term microthin to describe non-condom products such as
gloves. Id. at Ex. G. Absent further rebuttal by Mayer, this evidence is sufficient to overcome

presumption.See Tie Tecl296 F.3d at 783. (“In the face of sufficient and undisputed facts

demonstrating [lack of secondary meaning] . e.régistration loses its evidentiary significance.”).

In contrast, the only evidence Mayer offers in support of its argument that microthin ha
secondary meaning is Mr. Mayer’s own declaration filed with the U.S. Patent and Trademark
(“PTO”). SeeMayer Ex. 74, 11 4-7 (stating that Mayer has been the only company to use the
microthin in relationship to condoms since it began using the term in 1992 until C&D began u
that Mayer has advertised under the mark through package design and point of sale material
that the media refer to microthin as unique to Kimono). Mayer failed to file the exhibits to Mr,
Mayer’s declaration in this record, so the articles to which he refers are not included in the re

The Ninth Circuit has found that self-serving statements by a trademark holder are entitled tg

ate:

the

COrC

little

weight. See Filipino Yellow Page498 F.3d at 1152 (granting summary judgment where “the only

evidence of secondary meaning offered by FYP was contained in the declaration of its found
president” because “[e]vidence of secondary meaning from a partial source possesses very |
probative value” and the president’s “vague, uncorroborated, and clearly self-interested testir
did not create a genuine issue for trial as to whether ‘Filipino Yellow Pages’ has acquired seq
meaning”).

Given the descriptive nature of the word, without any expert reports, surveys, or other
independent evidence of secondary meaning, Mayer has not demonstrated that it has a protg
mark notwithstanding its registratiokee Japan Telecom, Inc. v. Japan Telecom America2Bic.
F.3d 866, 875 (9th Cir. 2002) (affirming summary judgment where, although company had be

using mark since 1984, there was little evidence of pervasive advertising, few declarations fr¢

customers regarding actual confusion, and an affidavit from the company president that lacke

foundation to state that the company had received “many” letters and “several” calls from cor
customers)Echo Drain v. Newste®07 F. Supp. 2d 1116, 1122 (C.D. Cal. 2003) (“Echo Drain
offered no expert reports or surveys to prove that the Echo Drain mark has secondary meani

addition, there is no consumer testimony in this case to indicate that a significant portion of th
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7

consuming public associates the Echo Drain mark with the products or services offered by E¢

ho

Drain. Because the Echo Drain mark is descriptive and there is no evidence that it has acqu|red

secondary meaning, the mark is not protectable and the Court grants Defendants’ motion for

summary judgment.”) (internal citations omitted)f. Yellow Cab419 F.3d at 930 (reversing grar

of summary judgment when plaintiff had providedfious declarations detailing the history of the

—

Yellow Cab of Sacramento, customer confusion concerning the companies, advertising data gnd

other evidence addressing the [secondary meaning] factors”).

2. Likelihood of Confusion

Mayer admits it has produced no evidence of actual confusion on the part of consseecy

S.

Opp. at 48 (“Mayer has not offered evidence of actual confusion.”). Mayer is correct that its failur

to do so is “not dispositive,AMF Inc. v. Sleekcraft Bogt599 F.2d 341, 353 (9th Cir. 1979).

However, it is another factor weighing in favor of summary judgm&eeCohn v. Petsmatrt, Inc.

281 F.3d 837, 842-43 (9th Cir. 2002) (where “the parties used the same trademark in the same c

for six years to market closely-related goods and services . . . some evidence of actual confugion

should have become available if Petsmart’s coexisting use had created a genuine likelihood pf

confusion.”);Cairns v. Franklin Mint Cq.24 F. Supp. 2d 1013, 1041 (C.D. Cal. 1998) (“Survey

evidence is not required to establish likelihood of confusion, but it is often the most persuasive

evidence. . . . Consequently, a plaintiff's failure to conduct a consumer survey, assuming it has tr

financial resources to do so, may lead to an inference that the results of such a survey would
unfavorable.”) (internal citations omitted).

Without some evidence beyond Mr. Mayer’s own testimony, the Court cannot infer that
consumers might view “microthin” any differently than they view other descriptive terms used

condom manufacturers, such as “ultra-thin.” As the Ninth Circuit has pointed out, even when

be

by

defendant uses the same mark in the same type of business, the danger of confusion is lower wk

those marks are merely “taglines” to descriptive business nabees]. at 842(finding no

likelihood of confusion between “Critter Clinic — Where Pets Are Family,” and “Petsmart — Where

Pets Are Family” due in part to the fact that “[the names ‘Petsmart’ and ‘Critter Clinic’ present the

dominant commercial identity”). Likewise, in this case Trojan and Kimono are the dominant bp
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terms; “microthin” is used by the parties merely as a type of Kimono condom and a descriptiy
phrase for certain Trojan condonSeeC&D Ex. 113 (picturing Trojan package with the phrase,
“Now with Micro-Thin Technology”). The term is also apparently used to describe certain thir
Lifestyles condoms, as well as at least one other brand of condom and additional Ansell late
products, such as surgical gloveee idEXx. F (displaying websites advertising LifeStyles condd
as “us[ing] Micro-Thin technology,” and adtising a SURE brand condom called the “SURE
Micro-Thin”); id. Exs. G, H (advertising Ansell latex gloves as “micro-thin”). Further, as noted
above, there is undisputed evidence in the record that consumers look for particular brands g
many will go to a different store to find their preferred brand. Mayer has “fail[ed] to create a
genuine issue that confusion is ‘probable, not simply a possibilitgl.’ (quotingRodeo Collection,
Ltd. v. West Sevent812 F.2d 1215, 1217(9th Cir. 1987QgeWright Rebuttal Report, C&D Ex.
121, at 54 n.154 (“Church & Dwight's Omnibusu8y found that 52% of consumers would go to
another store to purchase condoms if their preddsrand were not available.”) (quoting Basema
Report, Mayer Ex. 9, at 6 n. 13).

In sum, Mayer has failed to establish a genuine issue of fact whether “microthin” is a \
mark (given the lack of substantial evidence of secondary meaning) and whether its use by Q
likely to cause consumer confusion.

Accordingly, the CourGRANTS summary judgment in C&D'’s favor as to Mayer’s
trademark claims. The Court therefore declines to address C&D'’s laches claim.
7
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. CONCLUSION

For the foregoing reasons, the CADENIES C&D’s motion for summary judgment as to
tortious interference with contract, aBiRANTS the motion as to all other claims. In light of the
Court’s ruling, C&D’s motion to exclude pootis of Mr. Baseman’s expert reporOENIED as
moot. Docket No. 232.

This Order disposes of Docket Nos. 198, 232.

IT 1S SO ORDERED.

Dated: March 1, 2012

ARD M. CHEN
United States District Judge
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