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JURY INSTRUCTION NO. 1
Duty of Jury

Members of the Jury: Now that you have heal@f the evidence and the arguments of
the attorneys, it is my duty tostruct you as to the law of the cadgach of you has received a
copy of these instructions that you may takéhwbu to the jury room to consult during your
deliberations.

You must not infer from these instructionsfaam anything | may saor do as indicating
that | have an opinion regarding thedmnce or what your verdict should be.

It is your duty to find the facts from all tewidence in the case. To those facts you will
apply the law as | give it to you. You muslidev the law as | give it to you whether you agree
with it or not. And you must not be influenckey any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you nbeside the case solely on the evidence befor
you. You will recall that yoiook an oath to do so.

In following my instructions, you must foloall of them and not single out some and

ignore others; they are all important.
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JURY INSTRUCTION NO. 2
Corporations and Partnerships — Fair Treatment

The defendant Silicon Valley bkaGroup is a corporation.

The plaintiff Gerard A. McHale, Jr., P.#s a professional association of which Mr.
McHale is the president. The plaintiff is ttnestee for the 1031 Deb®Liquidation Trust, which
has been referred to as the Tees The Liquidation Trust is the successor in interest to six
corporations that filed for bankruptcy and arewnas the 1031 Debtors. As you have heard, o
of those companies is 1031 Advance, Inc., a Qalidocorporation thatetlared bankruptcy in
2007, and then became a debtor. The Trustemads to all the righ&nd liabilities of 1031
Advance, Inc., and therefore stands in the position of 1031 Advaace this case.

All parties are equal before the law and a ooaion is entitled to the same fair and
conscientious consideration by you as any party.

Similarly, a law firm, a bankrupt corporatiomda debtor, and a pessional association,
and a liquidation trust, and a ttas like Mr. McHale, are equal before the law and are entitled t

the same fair and conscientiazmnsideration by you as any party.
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JURY INSTRUCTION NO. 3
Defenses Applicable to Bankruptcy Trustee
The Trustee here stands in the samdiposas 1031 Advanceitih the same rights,
defenses, and liabilities. Silicon Valley Lawdap can assert the same defenses against the
Trustee as it could assert against 1031 Advance.fddt that the Trustee is an innocent success

does not change how SVLG's de&es apply to 1031 Advance.

or
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JURY INSTRUCTION NO. 4
Claims and Defenses
| will give you a brief summary of the positions of the parties.
Plaintiff's Contentions:

In this case, 1031 Advance, Inc. engagjee law firm Silicon Valley Law Group to
represent it in a transaction invoig the sale of 1031 Advandec. 1031 Advance, Inc. was
Silicon Valley Law Group’s clientThe Plaintiff is the Trustee for 1031 Advance, Inc., which is
now in bankruptcy, and can assert the salaiens that 1031 Advance, Inc. may assert.

Plaintiff claims that 100% of the shares of the stock of 1031 Advance, Inc. was sold to
company known as 1031 Tax Group, Inc. RlHiolaims that 1031 Tax Group improperly took
more than $30 million of funds belonging to 1031 Advance, Inc. and used those funds for
improper purposes. Plaintiff claims that thisd@f money was caused by the negligence of
Silicon Valley Law Group.

Defendant’s Contentions:

The defendant Silicon Valley Law Group dengaintiff's claim. Silicon Valley Law
Group denies that its repergation of 1031 Advance, Inc. in thdesatransaction was negligent.

The defendant Silicon Valley Law Group hasexsed certain affirmative defenses on
which it has the burden of proof. Silicon Vallegw Group can assert against the Trustee the
same defenses as it could assert against 1031 Advance, Inc.

Silicon Valley Law Group asserts as a first affirmative deferseSiticon Valley Law

Group is relieved of liability for plaintiff’s dangge because such damages were caused by crimjnal

misconduct of Edward Okun.

Silicon Valley Law Group’s second affirmatidefense is that if it is found liable for
negligence, its liability should be reduced to ¢xéent that Silicon Vadly Law Group proves that
damages were caused by the compagategligence of 1031 Advance, Inc.

Plaintiff denies Silicon Valleyaw Group's affirmative defenses.
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JURY INSTRUCTION NO. 5
Burden of Proof — Preponderance of the Evidence
When a party has the burden of proafany claim or affirmative defense by a
preponderance of the evidence, it means you bripersuaded by the evidence that the claim o
affirmative defense is mogrobably true than not true.

You should base your decision on all of thelence, regardless of which party presenteg
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JURY INSTRUCTION NO. 6
What is Evidence
The evidence you are to consider in dawy what the facts are consists of:
1. the sworn testimony of any witness;
2. the exhibits which are reaad into evidence; and

3. any facts to which the parties have agreed.




JURY INSTRUCTION NO. 7
What is Not Evidence
In reaching your verdict, you may consider othlg testimony and exhibits received into
evidence. Certain things are not evidence, anodnyay not consider them in deciding what the
facts are. | willist them for you:

(1) Arguments and statements by lawyers are not evidence. The lawyers are not witnesse

United States District Court
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What they have said in their opening statetsienill say in their closing arguments, and at
other times is intended to hegpu interpret the evihce, but it is not evidence. If the
facts as you remember them differ frome thiay the lawyers have stated them, your
memory of them controls.

(2) Questions and objections by lawyers areewalence. Attorneys have a duty to their
clients to object when thdyelieve a question is improper undlee rules of evidence. You
should not be influenced by the olijea or by the court’s ruling on it.

(3) Testimony that has been excluded ockémn, or that you have been instructed to
disregard, is not evidence and must notdresidered. In adddn, sometimes testimony
and exhibits are received only for a lingitpurpose; when | have given a limiting
instruction, you must follow it.

(4) Anything you may have seen or heataen the court was not in session is not

evidence. You are to decide the caselgar the evidence received at the trial.
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JURY INSTRUCTION NO. 8
Evidence for Limited Purpose
Some evidence may be admitted for a limited purpose &ilyen | instruct you that an
item of evidence has been admitted for a limited purpose, you must consider it only for that

limited purpose and for no other.
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JURY INSTRUCTION NO. 9
Direct and Circumstantial Evidence
Evidence may be direct or circumstantial. Diregdence is direct proaf a fact, such as
testimony by a witness about what that witnessonally saw or heard or did. Circumstantial
evidence is proof of one or more facts frarnich you could find anber fact. You should
consider both kinds of evidence. The law maikeslistinction between the weight to be given to
either direct or circumstantial ielence. It is for you to decideow much weight to give to any

evidence.
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JURY INSTRUCTION NO. 10
Ruling on Objections

There are rules of evidence that control what can be received into evidence. When a
lawyer asks a question or offers an exhibit exalence and a lawyer on thther side thinks that
it is not permitted by the rules of evidence, taatyer may object. If | overrule the objection, the
guestion may be answered or thénibit received. If sustain the objection, the question cannot
be answered, and the exititannot be received.

Whenever | have sustained an objectioa tpuestion, you must ignore the question and
must not guess what the answer might have been.

Sometimes | may have ordered that eviddrestricken from the record and that you
disregard or ignore the evidence. That meaatwihen you are deciding the case, you must not

consider the evidence that | told you to disregard.

11




JURY INSTRUCTION NO. 11
Credibility of Witness
In deciding the facts in this case, you mayéhto decide which testimony to believe and
which testimony not to believe. You may believe gtreng a witness has shior part of it, or
none of it. Proof of a fact deenot necessarily depend on thentner of witnesses who testify
about it.
In considering the testimony of amytness, you may take into account:

(1) the opportunity and ability ahe witness to see or hearlarow the things testified to;
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(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcoofdhe case and any bias or prejudice;

(5) whether other evidenc

(6) the reasonableness oétwitness’s testimony in light of all the evidence; and

(7) any other factors & be

The weight of the evidence as to a fdoés not necessarily gend on the number of

witnesses who testify about it.

e cordieted the witness’s testimony;

ar on believability.

12
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JURY INSTRUCTION NO. 12
Stipulations of Fact
The parties have agreed to certiacts that have been placedevidence in an exhibit or

read to you. You should therefore tréase facts as having been proved.

13
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JURY INSTRUCTION NO. 13
Deposition in Lieu of Live Testimony

A deposition is the sworn testimoony a witness taken before triaThe witness is placed
under oath to tell the truth and lawyers for epalty may ask questions. The questions and
answers are recorded. When a persamavailable to testify at ttisthe deposition of that person
may be used at the trial.

The depositions of certain witnesses wakesn in this case. You should consider
deposition testimony, presented to you in couliein of live testimony, insofaas possible, in the
same way as if the withebad been present to testify.

Some may be shown by videotagoed some may be read. alfiy testimony is read during
the trial, do not place any significance on the behavior or toweicé of any person reading the

guestions or answers.

14
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JURY INSTRUCTION NO. 14
Impeachment Evidence — Witness
The evidence that a witness has been abediof a crime, lied under oath on a prior
occasion, or has given inconsistent testimonyatestents on a prior occasion or on the witness
stand may be considered, along with all other&we, in deciding whether or not to believe the

witness and how much weight to give to testimony of the witness and for no other purpose.

15
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JURY INSTRUCTION NO. 15
Use of Interrogatories of a Party, Requests to Admit, or Answers of a Party
Evidence was presented to you in the formmdwers to the compldiand answers of one
of the parties to written interrogatories submitbgdhe other side. These answers were given ir
writing and in some cases under oath, before thehbttal, in response to the complaint or to
guestions that were submitted in writing under established court procedures. You should co

the answers, insofar as possible, in the sameawdfythey were madieom the witness stand.

16
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JURY INSTRUCTION NO. 16
Expert Opinion
Some witnesses, because of education or experience, are permitted to state opinions
the reasons for those opinions.
Opinion testimony should be judged just lkey other testimony. & may accept it or
reject it, and give it as much weight as younkhit deserves, consideg the witness’s education

and experience, the reasons given for theiopjrand all the other evidence in the case.

17
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JURY INSTRUCTION NO. 17
Experts — Questions Containing Assumed Facts
The law allows expert witnesses to be asffgestions that are based on assumed facts.
These are sometimes called “hypothetical questions.”
In determining the weight to give to tk&pert's opinion that ibased on the assumed

facts, you should consider whethike assumed facts are true.

18
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JURY INSTRUCTION NO. 18
Charts and Summaries not received in Evidence
Certain charts and summaries not receiveglidence have been shown to you in order t
help explain the contents of books, records, doctsnen other evidence in the case. They are
not themselves evidence or proof of any fattshey do not correctly reflect the facts or figures
shown by the evidence in the case, you ghdidregard these chiarand summaries and

determine the facts from the underlying evidence.

19
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Certain charts and summaries have been redento evidence to illustrate information
brought out in the trial. Chartsxd summaries are only as good as the underlying evidence thg

supports them. You should, therefore, giventhonly such weight as you think the underlying

evidence deserves.

JURY INSTRUCTION NO. 19

Charts and Summaries in Evidence

20
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JURY INSTRUCTION NO. 20
Liability of Corporations
Under the law, a corporation is considetedbe a person. an only act through its
employees, agents, directors, or officers. Theretooarporation is respofme for the acts of its

employees, agents, directors, and offigergormed within the scope of authority.

21




JURY INSTRUCTION NO. 21
Agents of Silicon Valley Law Group
James Chapman was a shareholder of@ilialley Law Group and Michael Schachter
was an employee there. They were agehtke defendant Silicon Valley Law Group through
February 14, 2007, when they joined anotherfiaw. Therefore, through February 14, 2007, any
acts or omissions of Mr. Chapman or Mr. Schachter were the acts or omissions of Silicon Valley

Law Group. You should give no considerationite fact that Mr. Chapan and Mr. Schachter
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were not named as defendants.

22
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JURY INSTRUCTION NO. 22
Negligence — Essential Factual Elements

The Trustee claims that 1031 Advance Mas harmed by Silicon Valley Law Group’s
legal negligence or malpractice. Malpracticansther name for legal negligence or negligence
by an attorney. To establish this claiime Trustee must prove all of the following:

1. That Silicon Valley Law Group was negligem the handling of transaction for the

sale of the company to 1031 Tax Group, Inc.; and
2. That 1031 Advance, Inc. was harmed l®/rlegligent handling dhe transaction.
3. That the negligent handling of this waras a substantial factor in causing the

harm to 1031 Advance, Inc.

23
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JURY INSTRUCTION NO. 23
Negligence — Standard of Care and Duties
An attorney is negligent if he fails toaighe skill and care that a reasonably careful
attorney would have used in similar circumstancehis level of ski] knowledge, and care is
sometimes referred to as “the standard of care.”
You must determine the level of skill and ctrat a reasonably careful lawyer would use
in similar circumstances based on the testimonyetttpert witnesses who have testified in this

case.

24
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JURY INSTRUCTION NO. 24
Duty of Specialist
An attorney who holds himself out as a spediatis particular fied of law has the duty,
(1) to have the knowledge and skill ordihapossessed, and (2) to use the care and skill

ordinarily used, by reputable specialists prangan the same field under similar circumstances.

25




JURY INSTRUCTION NO. 25
Damages for Negligent Handling of Legal Matter
To recover damages from Silicon Valley Law Group, the Trustee must prove that 103

Advance, Inc. would have obtained a bettsuteif Silicon Valley Lav Group had acted as a

United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

reasonably careful attorney.

26




JURY INSTRUCTION NO. 26
Success Not Required
A lawyer is not necessarily negligent just hesm his or her efforts are unsuccessful or he
or she makes an error that was reasonable unelerrtumstances. A lawyer is negligent only if

he or she was not as skillful, knowledgeablesareful as another reasonable lawyer would have
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been in similar circumstances.

27




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

JURY INSTRUCTION NO. 27
Alternative Legal Decisions or Strategies
An attorney is not necessarily negligent jostause he or she follows one course of actig
or makes a recommendation and it turns cait &mother course afction or another

recommendation would have been a better choice.

28
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Once an attorney has undertaken to serve atctiee employment and duty as an attorne
continues until the matter for which the attormegs employed has been concluded. However, &

party is responsible for damages caused by his meglegeven if the damagyeccur after the duty

has ended.

JURY INSTRUCTION NO. 28

Duration of Professional Negligence

29
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JURY INSTRUCTION NO. 29

A substantial factor in causing harm is a éad¢hat a reasonable person would consider t

have contributed to the harm. It must be more theamote or trivial factor. It does not have to

be the only cause of the harm.

Conduct is not a substantial factor in causingrhé the same harm would have occurred

without that conduct.

Causation: Substantial Factor

30
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JURY INSTRUCTION NO. 30
Causation: Multiple Causes
A person’s negligence may combine with destfactor to cause harm. If you find that
Silicon Valley’s negligence was a substantial factor in causing harm to 1031 Advance, Inc., t
Silicon Valley is responsible for the harm. SilicValley cannot avoid responsibility just becaus

some other person, condition, or event was also a substantial factor in causing harm to 1031

Advance, Inc., unless the crinainconduct of Edward Okun was a superseding cause of the har

| instruct you on superseding &&uin the next instruction.

31
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Affirmative Defense—Causation: Act of Third Party as Superseding Cause
| will now instruct you on Silicon Valley Law Gup’s affirmative defense of superseding
cause. Silicon Valley Law Group claims that ih@t responsible for 1031 Advance, Inc.’s harm
because of the later conduct of Edward Okun.
To establish that Silicon Valley Law Groupnset responsible fat031 Advance, Inc.’s

harm, Silicon Valley Law Group must prove aflthe following by a preponderance of the

evidence:

JURY INSTRUCTION NO. 31

That conduct of Edward Okun occurraftier the conduct déilicon Valley Law
Group;

That a reasonable person would coasildward Okun’s conduct as highly unusual

or an extraordinary response to that situation;

That Silicon Valley Law Group did not knoand had no reason to expect that
Edward Okun would act in a wrongful manner;

That the kind of harm resulting froBdward Okun’s conduct was different from
the kind of harm that could have been reasonably expected from Silicon Valley
Law Group’s conduct; and

That Edward Okun’s conduct was a subsghf@ctor in causing the damage to
1031 Advance or some portion of it.

If you find that Silicon V#ey Law Group has proven the first 5 elements, you my
make a finding of how much, if any, tife damages of 1031 Advance were causeg
by the superseding misconduct becausestiperseding misconduct is only a
defense as to that amount.

32
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JURY INSTRUCTION NO. 32
Introductory Instruction to Defendant’s Affirmative Defense Regarding Comparative
Negligence and the Fault of Others

| will now instruct you on Silicon Valley Law @Gup’s affirmative defense of comparative
fault. Silicon Valley Law Group contends tH#31 Advance, Inc. was comparatively negligent
and contributed to 1031 Advandag.’s alleged harm.

The next instruction addresses the elementewiparative negligence that must be prove
by Silicon Valley Law Group. These elements doajmtly to the Trustee’s claim that Silicon

Valley Law Group committed negligence.

33
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JURY INSTRUCTION NO. 33
Comparative Fault of Plaintiff

Silicon Valley Law Group claims that 1031 Adwee Inc.’s own negligence contributed to
its harm. To succeed on this claim, Silidgalley Law Group must prove both of the following
by a preponderance of the evidence:

1. That 1031 Advance Inc. was negligent; and

2. That 1031 Advance Inc.’s negligence wasibstantial factor icausing its harm.

If Silicon Valley Law Group proves the above, 1031 Advance’s damages are reduced
your determination of the perdage of 1031 Advance’s responsilyil If you find that the fault
of Silicon Valley Law Group and 1031 Advansere substantial factors in causing 1031
Advance’s harm, you must then decide howuch responsibility each has by assigning
percentages of respontity to each entity. The perctages must totdl00 percent.

You will make a separate finding of 1031 Advarscwtal damages, #&ny. In determining
an amount of damages, you should not carsaahy person’s assigned percentage of
responsibility. 1 will calclate the actual reduction.

Negligence is the failure to use reasonable wapeevent harm to oneself or to others. A
person can be negligent by acting or by failingd¢d A person is negligent if he or she does
something that a reasonably el person would not do in the same situation or fails to do
something that a reasonably datgerson would do in the samigusition. You must decide how
a reasonably carefplerson would have actedtime situation of 1031 Advance.

“Person” can mean an individual or a business entity.

34
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JURY INSTRUCTION NO. 34
Agent and Principal
An agent is a person who performs servicesafther person under arpress or implied
agreement and who is subject to the other’srobot right to controthe manner and means of
performing the services. The othparson is called a principal.

“Person” can mean an inddual or a business entity.
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JURY INSTRUCTION NO. 35
Act of Agent is Act of Principal — Scope of Authority Not in Issue
Any act or omission of an agent within the scopauthority is thect or omission of the
principal.
Janet Dashiell as President of 1031 Advaamue Steven Allred as an officer of 1031
Advance were agents of 1031 Advance. Any admission of Janet Dashiell or Steven Allred

within the course of their duties as officers was an act or omission of 1031 Advance.

36




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

JURY INSTRUCTION NO. 36
Damages

It is the duty of the Court tmstruct you about the measuredamages. By instructing
you on damages, the Court does not mean to stifevhich party your verdict should be
rendered.

If you find for the plaintiff on the plaintif§ negligence claim, you must determine the
plaintiff's damages. The plaintiff has the dan of proving damages by a preponderance of the)
evidence. Damages means the amount of moyh reasonably and fairly compensate the
plaintiff for any injury you find was caused by the defendant.

In determining the measure of damages, you should consider the araduggtent of the
injuries only to theentity 1031 Advance, Inc. and to its property.

It is for you to determine what damagesrfy, have been proved. Your award must be

based upon evidence and not upon slagiom, guesswork or conjecture.
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JURY INSTRUCTION NO. 37
Settlement Deduction
You have heard evidence that the Trustee h#ledelaims against others. To the extent
this issue arose with respect to a settlement bywangess, this was offered solely on the issue o
the credibility, bias, or prejudice of any witnessontestified to his or her settlement. You must
not consider the settlement taeenine responsibility for any harmAny award of damages to

the Trustee should be made without considering any amount that the Trustee may have recgivec
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under such settlements. Any consideration ofdhithe award of damages is solely a question for

the Court and should not be considered by you. | will make the proper deduction from any a

of damages.
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JURY INSTRUCTION NO. 38
Duty to Deliberate
When you begin your deliberations, you shoelkect one member of the jury as your

presiding juror. That person will preside ovez tteliberations and sgeéor you here in court.

You will then discuss the case with your fallqurors to reach agreement if you can do sg.

Your verdict must be unanimous.

Each of you must decide the case for ydfirbet you should do so only after you have
considered all of the evidencesdiissed it fully with the other juigy and listened to the views of
your fellow jurors.

Do not hesitate to change your opiniothié discussion persuades you that you should.
Do not come to a decision simply because other jurors think it is right.

It is important that you attempt to reach a unams verdict but, ofaurse, only if each of
you can do so after having made your own consicies decision. Do not change an honest beli

about the weight and effect of teeidence simply to reach a verdict.
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JURY INSTRUCTION NO. 39

Consideration of Evidence — Conduct of the Jury

Because you must base your verdict only on the evidence received in the case and on the

instructions, | remind you that you must not be egpd® any other information about the case @
to the issues it involves. Eegpt for discussing the case with your fellow jurors during your
deliberations:

Do not communicate with anyone in any vaad do not let anyone else communicate wil
you in any way about the merits of the case ortangtto do with it. This includes discussing the
case in person, in writing, by phoneeabdectronic means, via emaikxt messaging, or any Internet
chat room, blog, website or other feature.isTdpplies to communitiag with your family
members, your employer, the media or press, ang@dbple involved in the trial. If you are aske(
or approached in any way about your jury gaor anything about this case, you must respond
that you have been ordered not to discussrser and to report theontact to the court.

Do not read, watch, or listén any news or media accounts or commentary about the c:
or anything to do with it; do not do any reseasikgh as consulting dictionaries, searching the
Internet or using other referenceterials; and do not make amyestigation or in any other way
try to learn about the case on your own.

The law requires these restrictions to enslieeparties have a famal based on the same
evidence that each party has had an opportunitgidoeas. A juror who violates these restriction
jeopardizes the fairness of thggeceedings, and a mistrial cdulesult that would require the
entire trial process to start ovdf.any juror is exposed to groutside information, please notify

the court immediately.
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JURY INSTRUCTION NO. 40
Communications with Court

If it becomes necessary during your delibiersg to communicate with me, you may send
a note through Ms. Karen Hom, signed by your pregiguror or by one or more members of the
jury. No member of the jury should evéteanpt to communicate with me except by a signed
writing; | will communicate with any member tife jury on anything concerning the case only in
writing, or here in open court. If you send aujuestion, | will consult ith the parties before
answering it, which may take some time. You roagtinue your deliberations while waiting for
the answer to any question. Rememberybatare not to tell anyone—including me—how the
jury stands, numerically or otheise, until after you have reaaha unanimous verdict or have

been discharged. Do not disclosg &nte count in any note to the court.
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JURY INSTRUCTION NO. 41
Return of Verdict
A verdict form has been prepared for you. After you have reached unanimous agreen
on a verdict, your presiding juror Wiill in the form that has ben given to you, sign and date it,

and advise the court that you aradg to return to the courtroom.
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