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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

ALEXANDRIA DIVISION 

       
      ) 
PRAGMATUS AV, LLC.   ) 
      ) 
   Plaintiff,  ) 
      ) Case No.:  1:10-cv-1288 (LMB/JFA) 
 v.     )   
      )  
FACEBOOK, INC.; YOUTUBE, LLC; ) 
LINKED IN CORPORATION; and  ) JURY TRIAL DEMANDED 
PHOTOBUCKET.COM, INC.,   ) 
      ) 
   Defendants.  ) 
      ) 
 

DEFENDANT PHOTOBUCKET.COM, INC.’S MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS OR, IN THE ALTERNATIVE,  

FOR A MORE DEFINITE STATEMENT 
 
Defendant Photobucket.Com, Inc. (“Photobucket”) respectfully submits this 

memorandum in support of its motion to dismiss the complaint for failure to state a claim or, in 

the alternative, for a more definite statement. 

I. BACKGROUND 

Plaintiff  Pragmatus AV, LLC (“Pragmatus”) brought this action against Photobucket and 

three other defendants for alleged infringement of U.S. Patent No. 7,822,813 (“the ‘813 patent”), 

U.S. Patent No. 7,831,663 (“the ‘663 patent”), and U.S. Patent No. 7,730,132 (“the ‘132 

patent”).  On December 22, 2010, co-defendant Facebook, Inc. (“Facebook”) filed a motion to 

dismiss this action pursuant to Federal Rule of Civil Procedure 12(b)(6), or in the alternative, for 

a more definite statement pursuant to Federal Rule of Civil Procedure 12(e).  (Docket No. 15 

(Motion) and Docket No. 16 (Memorandum), hereinafter collectively referred to as “Facebook 
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Motion”.)  For the same reasons and pursuant to the same authority as cited in the Facebook 

Motion, the Court should dismiss the complaint against Photobucket. 

II. ARGUMENT 

Pragmatus’ Complaint fails to satisfy the basic pleading standards under Federal Rule of 

Civil Procedure 8(a), as articulated in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and 

Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009).  For each of the asserted patents, Pragmatus’ direct and 

indirect infringement allegations against Photobucket are vague and conclusory claims that lack 

any supporting factual allegations.  As to Photobucket, the Complaint merely identifies as the 

source of the supposed infringement “systems and services that allow users to upload, link to and 

comment on videos.”  (Complaint at ¶¶ 48, 49, 52, 54, 56, 57.)  These  allegations against 

Photobucket are even more vague and conclusory than those made against Facebook, where the 

Complaint at least links the accused “systems and services” to operation of  a “social network 

service.”  The allegations against Photobucket do not include any explanatory factual allegations 

at all.  As such, they do not give Photobucket fair notice of the claims against it and a reasonable 

opportunity to investigate and defend them. 

The Supreme Court had made clear that a federal complaint must be “more than an 

unadorned, the-defendant-unlawfully-harmed-me accusation.”  Ashcroft v. Iqbal, 129 S. Ct. 

1937, 1949 (2009)(citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). The 

complaint must plead “factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.”  Id. (citing Twombly, 550 U.S. at 556).   Just 

as the Complaint’s allegations against Facebook are deficient by these standards, the allegations  

against Photobucket are deficient because they:  (1) fail to give Photobucket sufficient notice of 

the allegedly infringing  systems or services; (2) fail to identify the specific theory of 
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infringement that the plaintiff  intends to pursue; (3) fail to allege that Photobucket had specific 

intent to induce infringement; (4) fail to identify any component especially made or  adapted for 

use in an infringement of the asserted patents as required to support a contributory infringement 

claim; and (5) fail to allege that Photobucket had the requisite knowledge for contributory 

infringement liability.   

Pragmatus’ allegations against Photobucket, therefore, fail to state a claim for which 

relief can be granted for the same reasons set forth in Facebook’s Motion and herein.  

Photobucket hereby adopts and incorporates by reference the arguments and authorities set forth 

in the Facebook Motion as if set forth herein. 

III. CONCLUSION 

For the foregoing reasons, Photobucket respectfully requests that the Court dismiss the 

Complaint against it pursuant to Rule 12(b)(6), or in the alternative, require Pragmatus to provide 

a more definite statement pursuant to Rule 12(e). 

 

Dated: January 7, 2011 Respectfully submitted, 
 
/s/ Kimberly S. Walker    
David M. Foster  (Va. Bar No. 20799) 
Kimberly S. Walker (Va. Bar No. 47921) 
FULBRIGHT & JAWORSKI L.L.P. 
801 Pennsylvania Avenue N.W. 
Washington, D.C.  20004-2623 
T:  202 662-4517 
F:  202 662-4643 
dfoster@fulbright.com  
kwalker@fulbright.com 
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 OF COUNSEL: 
 
Dan D. Davison (TX Bar No. 05590900) 
Miriam Quinn (TX Bar No. 24037313) 
FULBRIGHT & JAWORSKI L.L.P. 
2200 Ross Avenue, Suite 2800 
Dallas, TX  75201-2784 
T:  214-855-8000 
F:  214-855-8200 
ddavision@fulbright.com 
mquinn@fulbright.com 
 
Richard S. Zembek (TX Bar No. 00797726) 
FULBRIGHT & JAWORSKI L.L.P. 
1301 McKinney, Suite 5100 
Houston, TX  77010-3095 
T: 713-651-5151 
F:  713-651-5246 
rzembek@fulbright.com  

  
 
Attorneys for Photobucket.com, Inc. 
 

  



CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that a copy of the foregoing DEFENDANT 
PHOTOBUCKET.COM, INC.’S MEMORANDUM IN SUPPORT OF MOTION TO 
DISMISS OR, IN THE ALTERNATIVE, FOR A MORE DEFINITE STATEMENT was 
electronically filed with the Clerk of the court using the CM/ECF system, which will send 
notification of such filing to the following email addresses on this 7th day of January, 2011. 

Mark W. Wasserman (VSB #22638) 
Mathew R. Sheldon (VSB #41892) 
Counsel for Plaintiff, Pragmatus AV, LLC 
REED SMITH LLP 
3110 Fairview Park Drive 
Suite 1400 
Falls Church, VA  22042 
T: (703) 641-4229 
mwasserman@reedsmith.com 
msheldon@reedsmith.com  
 
Attorneys for Pragmatus AV, LLC 
 
 
Justin P.D. Wilcox (VSB #6607) 
Scott A. Cole (VSB #74771) 
COOLEY LLP 
One Freedom Drive 
Reston, VA 20190 
T: (703) 456-8000 
jwilcox@cooley.com 
scole@cooley.com  
 
Attorneys for Facebook, Inc. 

 
Veronica S. Ascarrunz (VSB #67913) 
WILSON SONSINI GOODRICH & ROSATI 
1700 K. Street, NW  
Fifth Floor 
Washington, DC 20006 
T: (202) 973-8800 
vascarrunz@wgsr.com 
 
Attorney for YouTube, LLC 
 
 
David E. Finkelson (VSB #44059) 
McGUIREWOODS LLP 
One James Center 
901 East Cary Stret 
Richmond, VA 23219 
T: (804) 775-1157 
dfinkelson@mcguirewoods.com 
 
Attorney for LinkedIn Corporation 
 

 

 
       __/s/__Kimberly S. Walker_____________ 

David M. Foster  (Va. Bar No. 20799) 
Kimberly S. Walker (Va. Bar No. 47921) 
FULBRIGHT & JAWORSKI L.L.P. 
801 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2623 
T:  202 662-4517 
F:  202 662-4643 
dfoster@fulbright.com 
kwalker@fulbright.com  
 
Attorneys for Photobucket.com, Inc. 

 




