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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JAMSHID S. KASHANNEJAD, No. C-11-2228 EMC
Plaintiff,
V. ORDER DENYING PLAINTIFF'S
MOTION TO ALTER
UNITED STATES CITIZENSHIP AND
IMMIGRATION SERVICES, et al, (Docket No. 42)

Defendants.

Previously, the Court granted in part and deieplart Plaintiff Jamshid S. Kashannejad’s

50

motion for partial summary judgment and granted in part and denied in part Defendants’ motion t

dismiss, or in the alternative, cross-motion for summary judgng&eeDocket No. 40 (order). Mr.
Kashannejad has now filed a motion in which he asks the Court to alter, amend, modify, or
otherwise reconsider its decision. Having reviewed the papers submitted, the Court finds thig
suitable for disposition without oral argument ARAICATES the hearing set for December 23,
2011. The Court herelyENIES Mr. Kashannejad’s request for relief.

. DISCUSSION

A. Motion to Reconsider

As a preliminary matter, the Court notes that Mr. Kashannejad has characterized his n

b IMc

hotic

in multiple ways — namely, as a motion to alter or amend a judgment pursuant to Federal Rule of

Civil Procedure 59(e), as a motion for relief from a final judgment or order pursuant to Federg
of Civil Procedure 60(b), as a motion to amenaadad findings pursuant to Federal Rule of Civil

Procedure 52, and as a motion for reconsideration.
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Rule 52 clearly has no applicability. The rule deals with findings of fact and conclusiot

law made by a court in a bendale( nonjury) trial. Here, the Court did not issue any findings of

and conclusions of law in conjunction with a trial but rather simply made a summary judgment

ruling.
Likewise, Rules 59(e) and 60(b) are not applicable. Rule 59(e) requires entry of a jud

and Rule 60(b) requires a final judgment or order. Neither has occurred in the instanBease.

NS O

fact

hjme

e.g, 12-60 Moore’s Fed. Prac. — Civ. § 60.23 (stating that “Rule 60(b) does not govern relief from

interlocutory orders, that is to say any orders in which there is something left for the court to ¢
after issuing the order”).

The Court therefore shall address Mr. Kashannejad’s motion as a motion to reconside
Under Civil Local Rule 7-9, “[n]o party may tice a motion for reconsideration without first
obtaining leave of Court to file the motion.” Civ. L.R. 7-9(a). A party seeking leave to file a n
to reconsider

must specifically show:

(2) That at the time of the motion for leave, a material difference
in fact or law exists from that which was presented to the Court
before entry of the interlocutory order for which
reconsideration is sought. The party also must show that in the
exercise of reasonable diligence the party applying for
reconsideration did not know such fact or law at the time of the
interlocutory order; or

(2) The emergence of new material facts or a change of law
occurring after the time of such order; or

(3) A manifest failure by the Court to consider material facts or
dispositive legal arguments which were presented to the Court
before such interlocutory order.

Civ. L.R. 7-9(b).

B. “Points of Correction”

In his motion to reconsider, Mr. Kashannejad first asks the Court to correct factual err(

its summary judgment order. The Court denies this request for relief. The statements the Cg

! Moreover, the grounds for relief under Rules 59(e) and 60(b) are extremely limited, §
Mr. Kashannejad has made no argument as to how he has satisfied any of those grounds.
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made about Mr. Kashannejad’s prior convictions were not material to its decision on summar
judgment. SeeCiv. L.R. 7-9(b)(3) (requiring a manifest failure by the court to consrdserial

facts). That is, nothing about the Court’s summary judgment order rested on the evidence off
prior convictions. Furthermore, contrary to what Mr. Kashannejad suggests, the Court made

binding factual findings that Mr. Kashannejad wagswcted of the crimes. Finally, at best, Mr.

Kashannejad's evidence.e., the rap sheet — would simply make the convictions disputed facts.

other words, the rap sheet is not conclusive evidence as to whether Mr. Kashannejad was cqg
of the crimes at issue.

C. Res Judicata and Collateral Estoppel

Second, Mr. Kashannejad asks the Court to reconsider the denial of his request for an
barring Defendants (or another federal agency) from initiating deportation proceedings again
prior to termination of his LTR status. In its order, the Court denied the request because it fo
judicial estoppel inapplicable. In the pemglimotion, Mr. Kashannejad does not dispute the
inapplicability of judicial estoppel; rather, he contends that res judicata or collateral estoppel

preclude Defendants from initiating deportation proaagsiprior to termination of his LTR status

The Court denies the request for relief. Mr. Kashannejad did not argue either res judig¢

collateral estoppel in his summary judgment papers. Therefore, he cannot raise the argumel
in a motion to reconsideiSeeCiv. L.R. 7-9(b)(3) (requiring a manifest failure by the court to
consider dispositive legal arguments which were presented to the court before issuance of itg
interlocutory order).

Furthermore, Mr. Kashannejad’'s arguments on the merits are not persuasive. Res jug

patently inapplicable because it deals with claim preclusgeeTahoe-Sierra Pres. Council, Inc.\}

Tahoe Reg’l Planning Agenc$22 F.3d 1064, 1077 (9th Cir. 2003) (stating that “[r]es judicata
applicable whenever there is (1) an identity of claims, (2) a final judgment on the merits, and
privity between parties™). In the prior action, INS did not assert any claims against Mr.
Kashannejad. Rather, the prior action was a writ of mandamus initiated by Mr. Kashannejad
which he sought expungement of an INS detais&reDocket No. 34 (Exhibit E) (Order at 2)

(stating that “[p]etitioner requests the court to expunge the detainer lodged against him”).
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As for collateral estoppel, it too is inapplicable.

Three factors must be considered before applying collateral estoppel:
“(1) the issue at stake must be identical to the one alleged in the prior
litigation; (2) the issue must have been actually litigated [by the party
against whom preclusion is asserted] in the prior litigation; anthé3)
determination of the issue in the prior litigation must have been a
critical and necessary part of the judgment in the earlier action

McQuillion v. Schwarzenegge369 F.3d 1091, 1096 (9th Cir. 2004) (emphasis added). In the

action, Judge Legge did not necessarily decideltS could deport Mr. Kashannejad only after

Drior

terminating his LTR status. Rather, Judge Legge simply held that Mr. Kashanannejad’s request

expungement of INS detainer was moot because he was no longer in INS custody and there

indication that INS would pursue custody based orepsesentation that it could deport only afte

Was

-

terminating his LTR status. The Court also notes that collateral estoppel is not applicable where

there is a change in the intervening laBee Bobby v. Bie429 S. Ct. 2145, 2152 (2009) (noting

that, “even where the core requirements of issue preclusion are met, an exception to the gen

may apply when a ‘change in [the] applicable legal context] intervenes”). As discussed in thq

Court’s summary judgment order, it is now clear atter of Medranp20 I. & N. 216 (1990) has

eral

been abrogated by regulation, and that regulation, 8 C.F.R. § 245a.2(u)(2)(ii), allows for depgrtat

proceedings to be initiated before termination of LTR status.

D. Applicability of 8 C.F.R. § 245a.2(u)(2)(ii)

Third, Mr. Kashannejad contends that, even if Defendants are not precluded by res judlicat

or collateral estoppel, the Court should find that 8 C.F.R. § 245a.2(u)(2)(ii) has no applicability wi

respect to his case. Under § 245a.2(u)(2)(ii),

(A) [t]he Service may institute deportation . . . proceedings against
a temporary resident alien without regard to the procedures set forth in
paragraph (u)(2)(i) of this sectiond., prior to termination of LTR

status]:

() If the ground for deportation arises under section
241(a)(2)(A)(iii) of the Act (8 U.S.C. § 1251(a)(2)(A)(iii)) [aggravated
felony];

(2) If the ground for deportation arises after the acquisition
of temporary resident status, and the basis of such ground of
deportation is not waivable pursuant to section 245A(d)(2)(B)(ii) of




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

the Act (8 U.S.C. § 1255a(d )(2)(B)(||)) [providing that certain
provisions of 8 U.S.C. § 1182(a) may not be waived]; .
8 C.F.R.§ 245a.2(u)(2)(ii). Mr. Kashannejad argues that his prior convictions did not constitu
aggravated felonies. He further contends ligprior convictions do not constitute the type of
crimes that are not waivable.
As above, the Court denies the request for relief. Even if the Court assumes that Defe

will commence deportation proceedings against Mr. Kashannejad upon his return to the Unitg

e

nda

bd

States, it would not be proper for the Court to opine on the applicability of the regulation because.

should a removal order actually be issued, judicial review would not lie with this (Gee8.
U.S.C. § 1252(a)(5) (providing that “a petition for review filed with an appropriate court of apq
in accordance with this section shall be the sotbexclusive means for judicial review of an ordé
of removal entered or issued under any provisiatmigfAct,” with certain exceptions inapplicable
to case at bar). The Court does note, however, that Mr. Kashannejad has failed to address
Defendants’ contention that he could be subecteportation prior to termination of LTR status
because, under 8 U.S.§£1182(B), he has multiple convictions for which the aggregate senten
were five years or moreSee8 C.F.R.§ 245a.2(u)(2)(ii)(2) (allowing for deportation prior to
termination of LTR status if the ground for deportation arises after the acquisition of LTR stat
the basis is not waivable under 8 U.§A255a(d)(2)(B)(ii)); 8 U.S.G§ 1255a(d)(2)(B)(ii)
(providing that 8 U.S.G§ 1182(a)(2)(A)and (B) may not be waived); 8 U.S.€.1182(a)(2)(B)
(providing that “[a]ny alien convicted of 2 or meooffenses . . ., regardless of whether the
conviction was in a single trial or whether tHéenses arose from a single scheme of miscondug
and regardless of whether the offenses involved moral turpitude, for which the aggregate ser
to confinement were 5 years or more is inadmissible”).
7
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% Title 8 U.S.C. § 1252(g) provides that “no court shall have jurisdiction to hear any cguse

claim by . . . any alien arising from the decision or action by the Attorney General to commen
proceedings . ...” 8 U.S.C. 8 1252(g). ThatNiCircuit has construed 8§ 1252(g) “to include no
only a decision in an individual casdetherto commence, but alsehento commence, a
proceeding.”Jimenez-Angeles v. Ashcrdi®1 F.3d 594, 599 (2002) (emphasis in original).
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E. Application of 1995 Law

Finally, Mr. Kashannejad argues that, should he be subject to deportation prior to term
of his LTR status, the Court should require Defendants to apply the law as it existed in 1995
Defendants could have deported him at that time but simply decided not to and instead delay
moving against himSeeMot. at 6 (citing in suppoiRamirez-Canales v. Mukasé17 F.3d 904,
910 (6th Cir. 2008) (discussing how the Board of Immigration Appeals (BIA) has used nunc g
tunc orders to remedy the harshness of United States immigration &agisapplying the law as it

existed at the time of the violation instead of current). As above, this Court will not grant relig

inat
Dec:

ed

—h

because it would not be appropriate for the Court to intervene since it lacks jurisdiction over any

removal order. The Court also notes thatliminez-Angeleghe Ninth Circuit specifically found
that it lacked jurisdiction under 8 U.S.C.S. § 1252(qg) to decide whether the INS should have
immediately commenced deportation proceedin§ee291 F.3d at 598-99 (holding that “we lack

jurisdiction to address Jimenez-Angeles’ argument that the INS should have commenced dej

DOIte

proceedings against her immediately upon becoming aware of her illegal presence in the United

States”).
F. Miscellany

As a final point, the Court acknowledges Mr. Kashannejad’s claim that the administrat
closure of his temporary residence “is apparently connected” to a class action being litigated
Western District of WashingtorSee Northwest immigrant Rights Project v. USCI& 88-379R
(W.D. Wash.). Because this claim is entirely speculative at this point, the Court does not con
Moreover, the reason for the administrative closure is, for purposes of the prior summary jud
order as well as this order, immaterial. The Court has already ruled that Mr. Kashannejad sh
permitted to return to the United States.
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IIl.  CONCLUSION

For the foregoing reasons, Mr. Kashannejad’'s motion is denied.

This order disposes of Docket No. 42.

IT 1S SO ORDERED.

Dated: December 1, 2011

@L
EDWARD M. CHEN

United States District Judge




