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Plaintiff T-Mobile U.S.A., Inc. (“TMobile”) respectfully submits this
memorandum of law in opposition to defendants Samsung SDI Co., Ltd.’s and Samsung
America, Inc.’s (together, “Samsung SDI”) Motion to DismisM®bile’s Claims Pursuant to
California’s Cartwright Act and Unfair Competition Law.

PRELIMINARY STATEMEN T

Samsung SDI's motion, filed concurrently with Defendants’ Joint Motion to
Dismiss in Part IMobile’s Amended Complaint, raises only one additional argument in su
of the propositiorthat T-Mobile’s claims under California’s Cartwright Act and Unfair
Competition Law are timéarred® Implicitly acknowledging that certain of the indirect and
direct purchaser class actions may have tolled the statute of limitationsiggveiviobile’s
claims againsptherdefendants, Samsung SDI nevertheless contends tabile’s claims
against itare untimely because those class actions never named Samsung SDI as a defe
Samsung’s SDI's argument is without merit.

Federal courts have made clear that the filing and pendency of a class dlstig
otherwise timebarred claims against defendamwith actual or implied notice of those claims.
Samsung SDI ignores this body of decisional law. Indeed, in its motion papersingesid
makes no effort to dispute that it had notice d¥dbile’s statelaw indirect purchaser claims.
Nor does SamsgnSDI suggest that the passage of time in any way impaired its ability to r
a defense to those claims. Its silence speaks volumes.

Three indirect purchaser class actions tolleddbile’s California law claims
until at least November 5, 2007, astinamedSamsung Electronics Co., Ltd. (*Samsung
Electronics”) as a defendant. The filing of these class actions againstrigaaisctronicsall of

which included indirect purchasers of cellular phones as class members, waensuéf put

! T-Mobile responds to Samsung SDI's other arguments in its Opposition to Detf&ritent Motion to
Dismiss In Part Amended Complaint (“T-Mobile Opp. to Jt. MTD"), dated Jan. 17, 2@&?porated by
reference herein in its entirety.
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Samsung SDI onotice of FMobile’s claims, and to toll the statute of limitations governing
those claims.

Samsung SDI's argument to the contrary relies exclusively on the formalisti
distinction between Samsung Electronics and Samsung SDI, and disregards the twoesin]
intertwined relationship and common interests. As detailed in T-Mobile’s Amendepl&nm
for Damages and Injunctive Relief (“Amended Complaint” or “Am. Cpl.”), Samg&lagtronics|
holds a controlling interest in Samsung SDI, shared legal counsel with Samsumg SDI i
connection with this MDL, and coordinated its activities v8&msung SDI in respect of the
marketing and sale of LCDs and LCD products during the conspiracy periaddition,
Samsung Electronics and Samsung SDI routinely held theessaut as the same company fd
purposes of marketing and selling LCDs and LCD products. In these cianw®est where a

parent corporation is named in an earlier class action and shares counselsuitsidsry,

O

pa

courts have determined that the classon provides the unnamed subsidiary with notice of the

class members’ claims, and tolls the statute of limitations governing those clancardiAgly,
Samsung SDI's argument thatMobile’s claims against it were not subject to tolling should
rejeded.
ARGUMENT
T-MOBILE’S CALIFORNIA LAW CLAIMS AGAINST SAMSUNG SDI WERE
SUBJECT TO AMERICAN PIPE TOLLING AND WERE THE REFORE TIMELY
In accordance withmerican Pipe & Constr. Co. v. Uta#A14 U.S. 538 (1974),

the pendency ahree indirect purchaser class actiohsdio Video Artistry v. Samsung Elecs.
Co. Ltd, et al. No. 2:06ev-02848SHM-DKV (W.D. Tenn.),Jafarian v. LG Philips LCD Co.
Ltd., et al, No. 3:07€v-00994SI (N.D. Gal.), andMinoli, et al. v. LG Philips LCD Co., et al.
No. 06:07ev-00235MV -WDS (D.N.M.), which assertetlaims on behalf of indirect purchase

of cellular phones under California’s Cartwright Act and Unfair Competiteom, tolled the
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statute of limitations governing-Mobile’s claims under those statutes between December 14,

2006 and November 5, 2007SgeT-Mobile Opp. to Jt. MTD at 9-1p.

Samsung SDI arguékat, regardless of whetherMobile can avail itself of
American Pipdolling in pursuing claims against the other defendants, it cannot invoke thalt
tolling doctrine in connection with its claims against Samsung SDI. Accordingrisubg SDI,

“a class action does not toll a statute of limitations as to slagainst a defendant not named

n

the class action.(Memorandum of Points and Authorities in Support of Samsung SDI's Mption

to Dismiss FMobile’s Claims Pursuant to California’s Cartwright Act and Unfair Competitio
Law (“SDI Mem.”) at 7.) Because none of tindirect purchaser class actions names Samsu
SDI as a defendant, the filing of those actions, including against Samsung E¢sctiahnot
operate to toll IMobile’s claims against Samsung SPor so the argument goedd.{

Given its relationship with Samsung Electronics, Samsung SDI’s position is
unsustainable. The key factor courts look to in determining whether to/Aameycan Pipe
tolling to claims agairtsa defendant not named in a previous class action is whether that
defendant had notice of the claims against it:

Although certain federal courts have held that the tolling effect
announced imericanPipe does not extend to defendants not
included in the original class actiaych decisions are ordinarily
premised on insufficient notice of the claim to additional parties
which were not defendants in the initial pleadsngce
commencement of the suit against others was insufficient to give a
nondefendant notice of the assertion of the claims against him.

Becks v. EmerRRichardson, In¢.Nos. 86-6866 & 87-1554, 1990 WL 303548, at *12 (S.D. Hl
Dec. 21, 1990) (emphasis added; citations omitt&ae also 27001 P’Ships v. BT Sec. Gorp
No. CV 2004-7487, 2010 WL 5553366 (Ala. Cir. Ct. Jan. 14, 2010) (“The broader issue is
notice. The ‘parental’ relationship is merely a vehicle or a means by whiclmaticé is

communicated between the parties.”).
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A number of the courts to have addressed the question of whether the filing
earlier class action tolls claims against a defendant not named in that actioalieavie their
analysis on the more developed jurisprudence concerning the notice proviRiole a5(c) of
the Federal Rules of Civil ProcedureRule 15(c)(1)(c) provides that an amendment to a
complaint naming a new party “relates back to the date of the original pyeaten” the “party]
to be brought in by amendment . . . receisadh notice ofhe action that it will not be
prejudiced in defending on the merits. .” (Emphasis added.) For exampleBetks the court
appliedAmerican Pipdolling to claims against a parent corporation not named in the prior
action after determining that the parent had sufficient notice of the clainmstagéunderRule
15(c) criteria.” Becks 1990 WL 303548, at *1Z&ee alsd”’Ships 2010 WL 5553366 (holding
thatAmerican Pipéolling applied to newlynamed defettant where court concluded Rule 15
notice element was satisfied).

This Circuit has held that an original pleading provides sufficient notice for
“relation back” purposes undBule 15(c) when there is a “community of interest” between
originally named defendants and any newly added defendants that would “jugtifyrign
knowledge of [an] action from” one to the oth&eeG.F. Co. v. Pan Ocean Shipping CB3
F.3d 1498, 1503 (9th Cir. 1994ee als®bels v. JBC Legal Group, P,229 F.R.D. 152, 158
(N.D. Cal. 2005). A “community of interest” exists where “the parties ar@dasely related in

their business operations or other activities that the institution of an actioistagae serves to

2 |n applyingRule 15(c), federal courts consider some of the same interests as when theynajdgn
Pipetolling. Compare American Pipd14 U.S. at 5585 (“The policies of ensuring essential fairness
defendants and of barring a plaintiff who ‘has slept on his rights satisfied when, as here, a named
plaintiff who is found to be mresentative of a class commences a suit and thereby notifies the defs
not only of the substantive claims being brought against them, but also of the nathgenaric
identities of the potential plaintiffs who may participate in the judgr)gieitations omitted), wittOlech
v. Vill. of Willowbrook,138 F. Supp. 2d 1036, 1041 (N.D. Ill. 2000) (“The relation baxddtrthe seeks td
balance the policy of facilitating resolution of claims on the merits, wikieffectuated by liberally
permitting amendment of pleadings, and the policy underlying statutesitatiloms —to guarantee
‘essential fairness’ to defendarig ensuring that they receive notice of claims within a reasonable {
and thus are not impaired in their defense by evidence that is lost oistied in its clarity because of
the undue passage of time.”).

4
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provide notice of the litigation to the other.G.F. Co, 23 F.3d at 1503 (quotir@A CHARLES
MILLER, ET AL., FED. PRAC. & PrROC. 8§ 1499 at 146 (2d ed. 1990)).

Federal courts have found a “community of interest” — and thus adequate n
for Rule 15(c) purposes in a variety of circumstances, including where the conopigiimally
names a parent corporation, but not the subsidiary, as a defendant, and the originalyand
added defendant share cours@ourts have also applieimerican Pipeolling in such
circumstancesSee, e.gBecks 1990 WL 303548, at *12 (ruling thaimerican Pipeolling
applies where newhpdded defendant was the parent of two subsidiaries named as defend
earlier class actiongity of St. Petersburg v. Dayco Prods., |ido. 06-20953-CIV, 2008 WL
5428172, at *2-3 (S.D. Fla. Dec. 30, 2008) (rejecting magistrate’s recommendation to ds
time-bared claims against Dayco Products, LLC, which was not named as a defierttient
earlier class action, where Dayco Products, Inc. had been named as a defendaat, and
defendants referred to themselves as a single entity in their filingsbyhereating an issue of
fact as to whether they were the “same entity for tolling purpos2s001 P’'Ships2010 WL
5553366(setting aside summary judgment dismissing claims against subsidiary dmtiae
where parent, with whom subsidiary shared counsel, was named in earliectitags dhe

cases Samsung SDI relies on in support of its categorical positiohntieaican Pipéolling can

ptice —

newl

ants in

miss

neverapply to toll éaims against defendants not named in the earlier class action are not fo the

% See, e.gG.F. Co, 23 F.3d at 1503iffding “community of interest” where parties shared counsel i
lawsuit); Goodman v. Praxair, Inc494 F.3d 458, 4734 (4th Cir. 2007) (“[P]arent and subsidiary . . .
have employed the same attorneys. Their identity of interest elimiaayeworry that [the subsidiary]
was caught by surprise win¢éhe complaint was amended.);S. v. Pickus Const. and Equip. (do. 98
C 3261, 2000 WL 190574, at *7 (N.D. lll. Feb. 9, 2000) (“Courts generally find that substiuting
subsidiary for a parent corporation does not prejudice a defendant bdwassbdidiary was on
constructive notice of the action against the pareritdigford v. FoxNo. 84 Civ. 5308, 1987 WL 642
at *3 (S.D.N.Y. Feb. 3, 1987) (“Courts have routinely held that the notice redpyifredle 15(c) can be
imputed to a new defendant through his attorney who also represented the partiesroriginally
sued.”) (citations and internplinctuatioromitted); E.I. duPont de Nemours & Co. v. Phillips Petrol.
Co, 621 F. Supp. 310, 314 (D. Del. 1985) (“[Blecause the parent corporation had actealauating its
wholly-owned subsidiary as a party defendant dmtgrejudice the subsidiary.”).

5
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contrary. None of Samsung SDI’s authorities addresses a fact pattdricintine original and
newly-added defendants were members of the same corporate family and shareld*counse
Here, the relationship between Samsung Electronics (named as a defendat
Audio Visual ArtistryJafarian, andMinoli, which asserted California claims on behalf of
indirect purchasers of cellulphones) and Samsung SDI ensured that Samsung SDI had

adequate notice of Mobile’s state law claims against it, and therefore tolled the running ol

statute of limitations in respect of those claims. Addbile alleges in its Amended Complaint:

e Samsung Electronics holds a “controlling interest” in Samsung SDI Co.,
which, in turn, wholly owns Samsung SDI America, Inc. (Am. Cpl. 11 62

e Both Samsung SDI and Samsung Electronics shared the same counsel
Sheppard Mullin Richter & Hampton LLP (“Sheppard Mullin”), in the MD
until recently, when Sheppard Mullin withdrew as counsel of record for

it in

the

—

Ltd.,
63.)

L

Samsung Electronics and certain other Samsung corporate affiliatesurfgam

Electronics thereafter assigned its former counsel to represent the Samf
SDI defendants. Seed. 1 65.)

e In connection with the price-fixing conspiracy, “Samsung SDI coordinatg
conduct and shared confidential competitive information with Samsung
Electronics andts subsidiariesind affiliates; its “[e]mployees responsible
for marketing and selling LCDs and LCD Products during the Conspirac
Period ignored corporate formalities and held themselves out as employf
and agents of Samsung Eli®nics as well as Samsung SDI,” suahpdoyees
“used and displayed both Samsung Electronics and Samsung SDI emai
addresse’,'Samsung SDI shared booths at LC&lated trade shows with
Samsung Electronics, and both companies emphasized the ‘synergies’
between Samsung SDI and Samsung Electsanicnarketing and selling
LCDs and LCD Products during the Conspiracy Periotd” [ 66.)

* For example, iBoone v. Citigroup, Inc416 F.3d 382, 386, 392 & n.15 (5th Cir. 2005), the Fifth
Circuit held thatAmerican Pipeolling did not apply to claimagainst enployees of a company that wg
not named in the prior class action luats affiliated with corporations that had been named as
defendants. Nonethelesise court expressly acknowledged that plaintiffs’ claims against other-new
added defendants might tmdled where those defendants were “alleged to have some form of succ
or derivative or alter ego liability respecting the” originally namefitddants.Id. at 392. See also

WyserPratte 413 F.3d 553, 555, 567-68 (6th Cir. 2005) (tolling unavailable against corporation’s
auditing firm when only the corporation and two of its officers were namedgimalrclass action);

Arneil v. Ramse\b50 F.2d 774, 7%%6, 782 n.10 (2d Cir. 1977) (no class tolling as to claims agains

officers and directors of a New York Stock Exchanggistered corporation where the New York Sto¢

Exchamge and American Stock Exchanges were the only defendants nhamed in prior class action),

6
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e The “coordination and overlap of . . . Samsung Electronics and Samsun
SDI’s sales and marketing function was to lepuechasers with the
impression that their daily dealings were with ‘Samsung’ when it came t(
considering and purchasing LCDs and LCD Productsl” f(67.)

. REDACTED

1 68.)

In light of T-Mobile’s allegations, Samsung SDI's perfunctory assertion that
T-Mobile’s claims against it are not subject to class action tolling, solely becaD$éés neve
been named as a defendant in any LCD class adi&ipl’Mem. at 8), is without meritSeeCity
of St. Petersburg2008 WL 5428172, at *3 (assertion that defendant “was never named ag
defendant in the” earlier class action deemed an “iicsesfit basis on which to find that
American Pipdolling does not apply”). Samsung Electronics’ controlling interest in Sams
SDI, sharing of counsel with Samsung SDI, and coordination with Samsung SDI in conng
with the pricefixing conspiracy, as well as Samsung Electronics and Samsung SDI’s hold
themselves out as a unitary “Samsung” entity with respect to the marketirsgle of LCD
products, established a “community of interest” betweernwio companies. As a result, the
filing of the indirect purchaser class actions against Samsung Electron®arpsung SDI on
notice as to IMobile’s statelaw claims, and tolled the statute of limitations governing thosq

claims. FMobile’s later asseion of such claims against Samsung SDI was therefore timel

® Although Samsung SDI may dispute these allegations concerning the natsirelationship with
Samsung Electronics, a motion to dismiskl@bile’s state law claimas timebarred is not the
appropriate vehicle for doing s&ee generallgupermail Cargo, Inc. v. U,$%8 F.3d 1204, 1206-07
(9th Cir. 1995) (“A motion to dismiss based on the running of the statute oftion#geriod may be
granted only ‘if the assertions of the complaint, read with the requiredlity, would not permit the
plaintiff to prove that the statute was tolled.” In fact, a complaint damndismissed unless it appears
beyond doubt that the plaintiff can prove no set of facts that would establismétiaess of the claim.”
(citations omitted).
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CONCLUSION

For the reasons stated above, T-Mobile respectfully urges the Court to deny
defendants Samsung SDI Co., Ltd.’s and Samsung SDI America, Inc.’s Motion te®ismi
T-Mobile’s Claims Pursuant to California’s Cartwright Act and Unfair Competitiaw.L
Dated: January 17, 2012

Respectfully submitted,

Is/ Brooke A. M. Taylor
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