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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

FLAVIO CARRASCO,et al, No. C-11-2711 EMC
Plaintiffs,
ORDER GRANTING DEFENDANTS’
V. MOTION TO DISMISS
HSBC BANK USA NATIONAL (Docket No. 17)

ASSOCIATION, et al,

Defendants.

Defendants’ unopposed motion to dismiss came on for hearing before the Court on
November 21, 2011.Docket No. 17. For the reasons set forth below, the GRANTS
Defendants’ motion to dismiss.

. FACTUAL & PROCEDURAL BACKGROUND

Plaintiffs Flavio Carrasco and Erasmo Cao@brought this suit against Defendants HSB

Bank USA and Bank of America to reverse a favsale sale of Plaintiffs’ residence (“Subject

Property”). Plaintiffs obtained a loan relatedhe Subject Property from Transnational Financig

Network. Docket No. 17-2, Exh. A at Zhe loan was secured by a Deed of Trust naming
Transnational Financial Network as the lender, First American Title as the trustee, and Mortg

Electronic Registration Services (“MERS”) as theneficiary. Docket No. 17-3, Exh. B at 2 (“De

of Trust”). Under the Deed of Trust, Plaintiffsanted and conveyed the Subject Property to First

! Plaintiffs’ counsel contacted the Court after the hearing and stated that he intended
oppose the motion on the papers and at the hearing. The Court notes that Plaintiffs’ oppositi
due on September 23, 2011, prior to counsel’s first notice of disability.
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American Title as trustee. Deed of Trust at 4. MERS held legal title to the interests granted
Plaintiffs, and was given the right to exercise interesth as the right to foreclose. Deed of Tru
at 4.

Plaintiffs were adversely impacted by the real estate recession, and were unable to m
payments on the loan. Compl. § 6; Docket No. 17-4, Exh. C at 2 (“Notice of Default”). On or
around April 21, 2010, Defendant Bank of America Home Loans contacted the borrower to as
Plaintiffs’ financial situation and explore optionsawoid foreclosure. Notice of Default at 5. On

May 7, 2010, ReconTrust Company, acting as an agent of MERS, recorded a Notice of Defa

hke
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the loar’ Notice of Default at 2. On May 19, 2010, MERS, acting as the beneficiary, substituted .

trustee ReconTrust Company in place of First American Title. Docket No. 17-4, Exh. D at 7
(“Substitution of Trustee”). In the same document, MERS conveyed and transferred its intere
beneficiary to HSBC. Substitution of Trustee at 7. On August 16, 2010, ReconTrust recorde
Notice of Trustee’s Sale. Docket No. 17-4, Exrat 9 (“Notice of Trustee’s Sale”). At the
Trustee’s Sale conducted on September 7, 2088C purchased the Subject Property, and
ReconTrust transferred the Subject PropatfdSBC. Docket No. 17-4, Exh. F at 12, 13
(“Trustee’s Deed”). On March 18, 2011, HSB®@Wght an unlawful detainer action against
Plaintiffs in state court. Compl., Exh. B.

At an unknown point during these events, Pl&mallegedly sought a modification of their
loan but was refused by Countrywide. Plaintiffs then allege that they had obtained a loan
modification, but that Defendants did not honor the terms. Compl. 1 36. Plaintiffs now bring
this suit, alleging wrongful foreclosure, slandétitle, breach of contract, and misrepresentation
and fraud. Compl. 11 20, 25, 29, 34, 39. Plaintiffsk declaratory relief, damages, injunctive

relief, and exemplary damages.

2 First American Title, Transnational Financial network, MERS, and ReconTrust are n
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named Defendants in this suit. Although ReconTrust is a wholly owned subsidiary of Defendant

Bank of America, Plaintiffs make no allegationattbefendant Bank of America is responsible fq
the actions of ReconTrust, or that ReconTrustdhoin behalf of Bank of America so that actions
taken by ReconTrust are chargeable to Defendant Bank of Am&esg.e.gRoyal Indus. v. St.

Regis Paper Cp420 F.2d 449, 453 (9th Cir. 1969) (“The separate identities of a parent and it
subsidiary, even a wholly owned subsidiary, will not be disregarded unless a recognition of th
separateness, under the circumstances, would sanction a fraud or promote injustice”).
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[I. DISCUSSION

A. Standard of Review

In a motion to dismiss under Rule 12(b)(6) for failure to state a claim, the complaint m
construed in the light most favorable to the non-moving party and all material allegations in th
complaint are taken to be tru8anders v. Kennedy94 F.2d 478, 481 (9th Cir. 1986). The Cour

may consider facts alleged in the complaint, materials incorporated into the complaint by refe

and matters of which the Court may take judicial notick Bficco Partners LLC v. Digimarc Corpl.

552 F.3d 981, 989 (9th Cir. 2009). While a complaint does not need detailed factual allegatig
survive a Rule 12(b)(6) motion, the plaintiff must still provide the grounds of his entitlement tqg
relief. Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007). Thus, the plaintiff must allege

sufficient factual allegations “to raise a right to relief above the speculative lddelThis

threshold is reached “when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct allégdatroft v. Iqgbgl129
S. Ct. 1937, 1949 (2009).

B. Wrongful Foreclosure

Plaintiffs’ primary claim concerns whethie foreclosure was properly conducted. Com
1 16. Specifically, Plaintiffs allege that thegver received their rights under California Civil Coq
§ 2923.5 and § 2923.6, that Defendants did not follmwequirements of California foreclosure
statutes, and that Defendants did not honor an alleged loan modification. Compl. § 20.

1. Compliance with California Civil Code § 2923.5

Plaintiffs allege that Defendants did rmmply with California Civil Code § 2923.5.
Section 2923.5(a) prevents the filing of a Notice of Default until 30 days after a mortgagee,

beneficiary, or authorized agent makes initial contact with the borrower to assess the borrow

? Defendants request judicial notice of the:Atljustable Rate Note, (2) Deed of Trust, (3
Notice of Default, (4) Substitution of Trustee, (5) Notice of Trustee’s Sale, (6) Trustee’s Deed
(7) Proof of Publication of Notice of Trustee’'sl&aDocket No. 17-1 at 2. Judicial notice may b
taken of all of these documents. The Adjustable Rate Note and Deed of Trust are already off

part of Plaintiffs’ complaint. Compl. Exh. AThe Notice of Default, Notice of Trustee’s Sale, and

Trustee’s Deed are all referenced by the Complaint. Compl. 1 16-1, 16-3, 16-11. The Subs
of Trustee is a matter of public record. Finally, the Proof of Publication appeared in a publish
newspaper. Plaintiffs have not made any diges to Defendants’ request for judicial notice.
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financial situation and explores options to avoid foreclosure. In this case, the Notice of Defaylt w

accompanied by a declaration by Defendant Bank of America that they contacted the borrow
assess the borrower’s financial situation. Notice of Default at 5.

Although issues arise regarding whether Ddént Bank of America was an authorized

Pr 1C

agent and whether 30 days passed between the initial contact and the filing of the Notice of [Pefa

any alleged violation of § 2923.5 will not support the relief Plaintiffs $ekder § 2923.5, the

available remedy “is limited to obtaining a postponement of an impending foreclosure to pernpit tr

lender to comply with section 2923.5Mabry, 185 Cal. App. 4th at 214. Where the foreclosure

sale has already occurred, as in this case, noncompliance with 8 2923.5 does not affect the fjtle :

the sale.ld. As § 2923.5 does nothing to affect the rule regarding foreclosure sales as final, any

claim based on § 2923.5 fails where the foreclosure sale has already taken place because no rer

is available.See id.Valverde v. Wells Fargo Bank, N,Aase No. C-11-2423 SC, 2011 U.S. Dist.

LEXIS 95590, at *22-23 (N.D. Cal. Aug. 25, 2011) (dismissing the plaintiff's complaint in part

because “[t]o the extent Plaintiff's bad faith claim is merely a claim of a violation of section 2923.¢

this claim is likely moot given the scheduled July 2011 foreclosure sale of the house, as the gnly

remedy available under section 2923.5 — postponement of the foreclosure sale — would no lo
available.”). An alleged violation of § 2923.5 cannot support a claim for wrongful foreclosure
this case, as it does not support any of the remedies sought by Plaintiffs.

2. Failure to Allege Tender

nge!

in

Defendants argue as an initial matter that even if there are irregularities in the forecloqure

process, the foreclosure proceeding does give rise a cause of action without alleging credible ter

* Defendants also argue that even if there was not compliance with § 2923.5, there w.
obligation to modify the loan. Motion at 7. However, this argument does not change the fact

hS N
that

2923.5 confers an individual right on Plaintiffs tode parties to communicate with each other, gnd

to thus explore options to avoid foreclosukéabry v. Superior Courtl85 Cal. App. 4th 208, 222
(2010). Even if Defendants had no obligatiomi@ke a loan modification, this would not relieve
Defendants of the requirement to communicate with Plaintiffs under § 2923.5.

®> Tender is not required for an action under § 292B1&bry, 185 Cal. App. 4th at 214

(“Must a borrower tender the full amount of the mortgage indebtedness due as a prerequisite to
bringing an action under section 2923.5? No. To hold otherwise would defeat the purpose of the

statute.”). Instead, 8 2923.5 creates a new righétcontacted about the possibility of alternatives

to full payment, and “[i]t would be contradicioto thwart the very operation of the statute if
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Motion at 4. Most courts have held that “in order to maintain a claim for challenging foreclosl
plaintiffs must allege a credible tender of the amount of the secured debt to maintain any cau
action.” Cuaresma v. Deustche Bank Nat'l C¥o. C-11-03829 RMW, 2011 U.S. Dist. LEXIS
116507, at *8-9 (N.D. Cal. Oct. 7, 201Karlsen v. Am. Savings & Loan Asslb Cal. App. 3d
112, 117-18 (1971) (“A valid and viable tender of payment of the indebtedness owing is esse

an action to cancel a voidable sale under a deedsif)tr The tender rule is justified because “[i]t

re,

Se C

htial

would be futile to set aside a foreclosure sale on the technical ground that notice was improper, i

party making the challenge did not first make full tender and thereby establish his ability to pt
the property. Thus, it is sensible to require that a trustor, whose default to begin with resulte(
foreclosure, give proof before the sale is set aside that he now can redeem the propgrtgsld

Storage of Cal. v. Great W. Savings & Loan As$8b Cal. App. 3d 1214, 1225 (1985).

irch.

] in

In this case, Plaintiffs have failed to allege tender. Instead, Plaintiffs state that they wi

[l pa

the lesser of 31% of their monthly income or $992.00 a month. Compl.  15. As this is insufficiet

to satisfy the tender rule applicable to a situation in which they seek to reverse a foreclosure
already occurred. Tender in these circumstances requires that Plaintiffs credible tender the §
of the secured debt — $522,452.11. Their failure to make such a tender or credibly allege thg
do so precludes Plaintiffs’ claim for wrongful foreclosure.

3. Propriety of Foreclosure Proceedings

Even absent the tender rule, Plaintiffs’ complaint fails to allege sufficient facts regardir
alleged defects in the foreclosure process. In addition, Plaintiffs’ complaint fails to identify hg
Defendants were involved in any of these alleged defects.

First, Plaintiffs allege that Defendants wrongfully filed the Notice of Default because
Defendants did not have the authority to file the Notice. Compl. § 20-1. Under California Civ
Code § 2924(a)(1), a notice of default may belfflar record by “[t]he trustee, mortgagee, or
beneficiary, or any of their authorized agentblére, the Notice of Default was filed by ReconTr

Company, who was acting as an agent for MERS, the beneficiary under the Deed of Trust. N

enforcement were predicated on full tenddd’ at 225.
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at 5; Notice of Default at 2. Plaintiffs fail temonstrate the Notice of Default was not filed by a|
party with authority under 8 2924. Furthermore, Plaintiffs fail to explain the role of the nameg
Defendants in this alleged procedural defect, as neither Defendant herein had any apparent
involvement with the filing of the Noticef Default. Notice of Default at 3.

Second, Plaintiffs allege that Defendants failed to serve the Notice of Default and the
of Trustee’s Sale. Compl. 1 20-1, 20-3. Under California Civil Code § 2924.3, the recorded
of Default and notice for the sale must be mailed to the mortgagee, beneficiary, or owner. Hg¢
Plaintiffs do not allege any facts surrounding thikifa to serve, instead offering only a conclusg
statement that they were not served. Alsis, ot evident how Defendants were both involved &
both documents were recorded by ReconTrust Company, who is not named in this suit. Noti

Default at 2; Notice of Trustee’s Sale at 9. Additionally, a violation of this provision would nof

appear to entitle Plaintiffs to the relief sought;[ajny failure to comply with the provisions of thig

section shall not affect the validity of a saldamor of a bona fide purchaser.” Cal. Civ. Code §
2924.3. As the foreclosure sale has already occurrisicase, a violation of this statute would
not support a claim for relief.

Third, Plaintiffs allege that Defendantsamgfully foreclosed because they alleged an
incorrect amount due. Compl. { 20-4. However, Plaintiffs do not allege what the correct balal
should have been, or demonstrate how Pfé&ntiere prejudiced by this alleged defect.

Fourth, Plaintiffs allege that Defendabi®ached the “modification contract,” but do not

allege what the terms of that contract wergvbo the contract was made with. Compl. 1 20-5,

Noti
Not
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8. Plaintiffs stated earlier in the Complaint that Countrywide refused to modify their loan. Compl.

14. While it is possible that the modification contract is the alleged loan modification contract
referred to later in the complaint, which allegedly would have lowered the payments to
$992.00/month, Plaintiffs do not explain with whormeytmade the contract and whether that par
is named in this suit. Compl. { 40.

Fifth, Plaintiffs allege that Defendants did not afford Plaintiffs their rights under § 2943
which permits Plaintiffs to request a Benefici&tatement that would list, among other things, th

unpaid balance of the loans, the interest ratal &mnount of overdue installments, amount of the

y
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periodic payments, and the date the obligation was due. Compl. § 20-7. However, the beneficial
statement is only required if a party entitled to the statement makes a written demand for the
statement. Cal. Civil Code § 2943(b). Plaintifésse not pled any facts that they made the demand
and did not receive the beneficiary statement. Instead, they merely stated in general terms that t
were not afforded these rights. Compl. § 20-air@ffs have therefore failed to demonstrate thalt
the foreclosure was improper based on this failure to provide the Beneficiary Statement.

Sixth, Plaintiffs allege that Defendant HSBC was not a beneficiary and could not have
foreclosed on the property. Compl. 1 20-10. HoweMERS'’s beneficial interest was transferred
to HSBC prior to the trustee’s sale. Substitution of Trustee at 7. Furthermore, HSBC did not
conduct the foreclosure; the foreclosure was conducted by ReconTrust Company, and HSB( the
purchased the Subject Property at the foreclosure Bidéce of Trustee’s Sale at 9; Trustee’s Dged
at 12.

Finally, Plaintiffs allege that Defendants wrongfully recorded a Trustee’s Deed, but do[not
explain why this Trustee’s Deed was wrongful.

Taken together, Plaintiffs have failed tege sufficient facts supporting their claim that
there was wrongful foreclosure in this case, and have not demonstrated that they are entitled to r
on this cause of action.

C. Slander of Title

The Court dismisses Plaintiffs’ claim for slander of title. Compl. 1 25-27. The elements ¢
a claim for slander of title are: (1) a publication, (2) which is without privilege or justification apd
thus with malice, express or implied; (3) is false, either knowingly or made without regard to ifs
truthfulness; and (4) causes direct and immediate pecuniaryHosgard v. Schaniell13 Cal.
App. 3d 256, 263-64 (1980).

Plaintiffs presumably identify as false statements the Notice of Default, the Notice of
Trustee’s Sale, and the Trustee’s Deed. Cofffpll6-1, 16-3,16-11. Plaintiffs failed to specify ir
their complaint what the alleged false publications are. They also fail to explain why these
statements are false. Furthermore, with respect to the Notice of Default and the Notice of Triste

Sale, Plaintiffs must demonstrate actual malice because the mailing, publication, and delivery of
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such notices is required by California Civil Code § 2924(a). Pursuant to California Civil Codq 8

2924(d)(1), such documents are privileged communications, and a plaintiff must show actual
because otherwise Defendants are immune from liabfige Kachlon v. Markowit468 Cal. App.
4th 316, 343 (2008). Here, Plaintiffs’ malice allega$ are limited to stating that “Defendant|[s]

committed such acts knowingly and with the intent to cause harm and/or with reckless disreg

the Truth.” Plaintiffs fail to state a claim for sl#er of title because Plaintiffs have failed to expla

how the statements are false and did not allege any facts demonstrating malice with respect

mal

prd

n

fo tr

Notice of Default and the Notice of Trustee’s Sale. Such conclusory allegations are insufficignt

underTwomblyandigbal.

D. Breach of Contract

The Court dismisses Plaintiffs’ claim for breactcohtract. Plaintiffs allege that Defendants

breached the contracts contained in the note, deed of trust, and loan modification agreement.

Compl. T 29. With respect to the note and the deed of trust, Plaintiffs do not identify which tgrms

were breachedSee, e.gNichols v. Greenpoint Mortgage Funding, InCase No. SA CV 08-750

DOCK (MLGXx), 2008 U.S. Dist. LEXIS 87644, at *10 (C.D. Cal. Aug. 19, 2q@&missing breaclp

of contract claim as “Plaintiff fails to allege a breach of any provision of the contracts”).
There is a substantial question of whether a loan modification agreement exists. In fa

Plaintiffs allege that they wedenieda loan modification, and that the review of the loan

T
_:—F

modification never took place. Compl. { 15. While it is possible that Plaintiffs might have regeive

a loan modification after these events, Plaintiffs do not specify the terms of this alleged contr

hCt,

identify who made the alleged loan modification promise, or explain what consideration was givel

for the modified loal. Compl. 11 36, 40. Plaintiffs fail to state a claim for breach of contract, giver

the contrary pleadings and the lack of information about the alleged loan modification, if one

occurred.

E. Negligence

® Plaintiffs allege that ‘Defendant’ made representations regarding a proper loan

modification and then returned the payment and wrongfully recorded a Trustee’s Deed. Howeve

the lender was Transnational Financial Network, who is not named in this complaint. The pa
recorded the Trustee’'s Deed was ReconTwist, likewise is not named in this complaint.
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The Court dismisses Plaintiffs’ negligence claims. A claim for negligence requires tha
defendants breached a legal duty of careaqthintiff, causing plaintiff's injury.Saelzler v.
Advanced Grp 4Q@5 Cal. 4th 763, 767 (2001). Plaifgionly allege one specific act of
negligence, which is that “Defendants neglifyeand improperly recorded a Trustee’s Deed in
violation of [California Civil Code §] 2924 et seq and 2923.5 et sec.” However, as discussed
there are no facts explaining how the Trustee’s Deed was wrongfully recorded. There is alsg

issue of whether the named Defendants in this case were even involved in the recording of tf

Trustee’s Deed, as the Trustee’s Deed wagdecoby ReconTrust Company, not Defendant Bamnk

of America or Defendant HSBC. Trustee’s De¢d?2. Plaintiffs do not otherwise identify what

| the

abo
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duties were breached, or how those duties were breached. Because the Plaintiffs fail to plegd ar

facts, Plaintiffs fail to state a claim for negligence.

F. Misrepresentation and Fraud

The Court dismisses Plaintiffs’ claim based osnepresentation and fraud. Claims for fra
are subject to Rule 9(b), which requires that a party “state with particularity the circumstance
constituting fraud.” FED. R.Civ. P.9(b). To satisfy the particularity requirement, the party mus
plead facts showing the “time, place, and specific content of the false representations as wel
identities of the parties to the misrepresentatiofsiivards v. Marin Park, In¢356 F.3d 1058,
1066 (9th Cir. 2004). Plaintiffs may not lump ltqple defendants together but must differentiate
their allegations and inform each defendant separately of the allegations surrounding his alle
participation in the fraudSwartz v. KPMG LLP476 F.3d 756, 764-65 (9th Cir. 2007) (citation
omitted).

Here, Plaintiffs fail to identify the role @ach Defendant in the alleged fraud. Plaintiffs
simply state that “Defendant made representatibasPlaintiff had a proper loan modification an
that that made his loan current and he would not have to move and would remain the owner.
Compl. 1 36. The payment was then returned and a Trustee’s Deed was recorded. Compl.
Plaintiffs do not plead facts on who made theggesentations, when the representations were
made, or the specific content of the representations. Because Plaintiffs fail to satisfy Rule 9(

particularity requirements, Plaintiffs have failedstate a claim for fraud and misrepresentation.
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G. Promissory Estoppel (as to Defendant HSBC)

The Court dismisses Plaintiffs claim relatingetstoppel and waiver. A promissory estopp

claim requires that there is: “(1) a promise clear and unambiguous in its terms; (2) reliance by

party to whom the promise is made; (3) his reliance must be both reasonable and foreseeablp;

(4) the party asserting the estoppel must be injured by his reliabaks’v. Coast Fed. Sav. & Log
Ass’n 60 Cal. App. 3d 885, 890 (1976).

In this case, Plaintiffs’ allegations is limited to stating that “Plaintiffs relied on Defendal

el

the

i
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hts|[”

to modify the loan to payments of $992 per month and to treat the loan as current and in full force

and effect as modified to their detriment and they cannot now asset to the contrary.” Compl.

Plaintiffs fail to allege any facts about ttho&in modification, including whether HSBC made the

1 4(

promise, and how Plaintiffs were injured by their reliance. Without more information regarding the

loan, whether Plaintiffs’ reliance was reasonable, and whether Plaintiffs relied on the alleged
promise to their detriment, Plaintiffs have natetl sufficient facts to state a claim for promissor
estoppel.

. CONCLUSION

The Court finds that Plaintiffs have failedatbege sufficient facts to support their claims.
For the reasons stated above, the CGRANTS Defendants’ motion and dismisses Plaintiffs’
claims without prejudice. Plaintiffs are giv8a daysto file an amended complaint taking into
account the numerous deficiencies described herein.

This order disposes of Docket No. 17.

IT 1S SO ORDERED.

Dated: December 1, 2011

E ARD M. CHEN
United States District Judge
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