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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

ALTON A. KING, No. C 11-02792-SI
Petitioner, ORDER DENYING PETITION FOR
WRIT OF HABEAS CORPUS AND
V. DENYING CERTIFICATE OF

APPEALABILITY
DERRAL G. ADAMS, Warden,

Respondent.

INTRODUCTION
Alton A. King, a prisoner in the custody of theli@ania Department of Corrections, filed th

petition for writ of habeas corpus pursuan2®U.S.C. § 2254 challengg his 2008 conviction fron

is

L

the Santa Clara County Superior Court. This matter is now before the Court for consideratign of

merits of the petition. For the reasons discussed below, the petition is DENIED.

BACKGROUND
l. TheCrime

King was convicted in Santa Clara County Suge@iourt of continuousexual abuse of a child

under fourteen years in violatiaf California Penal Code § 288.5(a) and lewd and lascivious ac
child under fourteen in violation of Californiami Code § 288(a). THellowing factual backgroung

is taken from the order of the California Court of Appeal:

on
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D.’s Mother

In August 1993, just before the start of $e&hool year, D., his brother C. and their
mother moved to an apartment near their local Seventh Day Adventist Church.
Beginning on August 23, 1993, the children attended the church’s school (the Church
School). Appellant and his family attended the same church and school as D.

Appellant used to see D. and his brother waiting at the bus stop and began giving them
rides. Subsequently, appellant’s family angEamily began to spend holidays together.
In addition, the boys spent at least every other weekend, and sometimes, consecutive
weekends at appellant’s home.

D. and his brother were involved inchurch-sponsored youth organization called
Pathfinders. Pathfinders held weekly megs, which began about 7 p.m. at the church.
Pathfinders’ activities included camping trips, an annual bike-a-thon, and jamborees.

D. and his family moved to Sacramento on December 26, 1996. In 2004, D.’s mother had
a conversation with D.’s brother who disclosed to her that he had been molested by
appellant. D.’s mother spoke with DEventually, D. admitte that appellant had
molested him. D.’s mother called her sister and then reported the matter to the San Joge
Police Department. D.’s mother said that she reported the matter, “Because we needed
to stop him from getting to somebody else’s child.”

D.’s mother admitted that she had conducted an Internet search on appellant’'s name and
discovered that appellant had been conviofedolesting other boys. She thought that
she had read something on Google or heamteiung that some of the other boys that
had been molested had received money from a lawsuit, but she was not sure whether
was before or after she reported that her boys had been molested by appellant.

—

Victim D.

D. attended the Church School fromHithrough seventh grade, ages 11 through 13.
[FN1] D. was the same age as appellamtia children, J1 and J2, and was in the same
class. D. confirmed that he was involve®athfinders and each week, on the day of the
meeting, D. would go to appellant’s home after school and then appellant would drive
him and his brother to church for the engnmeeting. Appellant was a lead counselor
who chaperoned, transported children and helped out at events. Appellant nearly alway
drove D., his brother C., J1, and J2 to the weekly Pathfinder meetings.

U7

FN1. The parties stipulated that commenced attending school on “August
23rd, 94.” However, this appears todomisstatement by the prosecutor because
the stipulation then goes on “through June 2nd of ‘94.”

At appellant’'s home, appellant routigeiolested D. on the day of the weekly
Pathfinders meeting, on the weekends when D. spent the night and on Pathfinder’s
camping trips. Appellant would fondle D fsnis, orally copulate him, and on one

occasion sodomized him. Sometimes, appellant would have D. orally copulate him.

D. testified that appellant molested himmanly every time they were alone. However,
he described a number of specific instances of sexual abuse.

First, when D. was in fifth grade, he svplaying video games alone while sitting on the
edge of the bed in the loft playroom in appellant's home. The other children were
playing basketball outside or watching television in another part of the house. D. was
at appellant’s house that day because there was a Pathfinders meeting that evening.
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Appellant climbed into the loft, appellant lay[ed] down on the bed behind him and
started fondling him over his clothes. D. said that after about 10 minutes, appellant left
to check on some food he was cooking. Wagpellant returned to the loft, he began

to fondle D. again, but this time removeddpants and orally copulated him until D.
ejaculated.

D. described another incident in which appellant sodomized him. On that day, D.’s
brother had stayed at school and appellant had taken his children to the orthodontist an
left them there before returning to his house with D. In the guest bedroom, appellant
fondled and orally copulated D. After Bjaculated, appellant went into the bathroom,
returned with lotion, which he applied to Daeus, and then inserted his penisinto D.’s
anus. Appellant stopped after D. told him that it hurt. D. testified that since this
incident, he is bothered by the smell of lotion because it “brings back bad memories.”

D. recounted an incident that happened in Madera County, where the Pathfinders helq
their annual bike-a-thon (hereafter the CbhiNa incident). While the Pathfinder’s
leader, Mr. Tupper, played the guitar dedd the children in singing songs, appellant
told D. to go to his “truck,a four door Ford Explorer. ot into the back seat of the
vehicle with appellant. Appellant lookadound to see if anyone was coming, but did
not appear worried. Appellant fondled Bnd then orally copulated him until he
ejaculated. Next, appellant removed hisiasothing and had D. orally copulate him.
D. noted that this was not the first time he had orally copulated appellant.

D. testified about an incident that happetime Napa County. This incident took place

toward the end of D.’s second year & @hurch School, during a Pathfinders’ trip to

Calistoga Park (hereafter the Calistoga incident). While hiking with the group, appellant

pulled D. off to the side on a small trail andnforally copulated D. D. remembered this

'gip bekcause afterwards he broke out with a poison ivy rash around his genitals and
uttocks.

D. told the jury about another incident that he remembered happening at Mount Lassen
D. was staying in a tentithh his brother and one othioy. Appellant entered the tent

and pretended to tickle and wrestle withltlogs, but actually grabbed D.’s genitals. As

the boys were falling asleep, appellant pretdridde asleep, but after awhile, appellant
started stroking D.’s penis. [FN2]

FN2. Witnesses testified at length regagdhe timing of the Mount Lassen trip,
which the prosecution alleged occurred shortly after D. and his brother joined
Pathfinders in August of 1993. D.’s brother testified that he had been abused on
this trip as well. However, before triie prosecutor informed the court that he
would not use this incident as onetbé incidents involving D. Rather, the
prosecution elected to use the incidergstablish a timeline and for propensity
evidence. Accordingly, the parties stipulated that the “Mount Lassen incident
will not be sought as a basis to convict the defendant on counts 1, 2, or 3.”

D. described an occasion when he was in sixth grade, which occurred after he and hi
brother had taken the bus home from schAgppellant called D. on the telephone, asked
who was home with him and if his mother was there. D. told appellant that he was home
with his brother. According to D., “[a]tf a sudden, he was at the door.” Appellant
gave D.’s brother some money and askedthigo to the store to buy some sodas. Once
D.’s brother left, appellant masturbateddnd then orally copulated him. When D.’s
brother returned, appellant drank some soda and left quickly.

D. remembered another incident that occuwkdn he was in sixth grade that took place

at church. In the 20 minutes between ¢hel of Bible class and the church service,
appellant pulled D. into one of the youth classrooms and locked the door. The room wag

3
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“pitch black.” Appellant directed D. toghback of the classroom, fondled D. under his
clothes and as soon as Ddlam erection, appellant undid ®belt, unzipped D.’s pants
and orally copulated him.

According to D., when he was in seventadg, appellant drove him to school regularly.
On one occasion, appellant reached into teklseat of the car and at every red light
fondled D. while pretending to tickle himAccording to D., appellant’s children were
in the front of the car.

D. recounted another occasion that happendeé Wl was in seventh grade that occurred
at appellant’s house on a Pathfinders’ meeatigng D. was playing video games in the
loft when appellant entered and begarfiotadle him over his clothing. After a short
time, appellant went downstairs to check omsthing. When appellant returned to the
loft, appellant began to fondle D. under tlisthing and tried to remove D.’s pants.

D. refused, telling appellant that he did not want to do “it” anymore and that appellant
should go and molest his own children. Accogdio D., appellant told him that he did

not do “it” to his own children. D. characteeid appellant’s demeanor after this incident
afs “r[]Jiss_e?]off.” D. noted that appellant lftruptly and did not speak to him for the rest

of the night.

After this incident, temporarily, appellanbpped molesting D. for three or four weeks.
Eventually, appellant started again, but would @veifts or take D. to the store for ice
cream or a soda.

D. described the next incident as havogrurred in the loft area on the day of a
Pathfinders’ meeting. He was alone playmdeo games when appellant fondled D. by
stroking D.’s penis. The following weekeral, was at appellant’s house where he was
watching television in the den. The otheitdten had finished watching television and
left the room. Appellant entered the room, fondled D., orally copulated him until he
ejaculated and then left the room.

D. recalled another occasion that happened before a Pathfinders’ meeting just after h

used the bathroom near the guest bedroom in appellant’s house. Appellant appeared In

the bedroom, fondled D., orally copulateddnd then had D. orally copulate him. D.
remembered this incident because after it was over appellant gave him $25.

D. testified that there were many occasidagng which appellant would wrestle with
him and his brother and grab their genital3n one occasion, appellant’s wife walked
in during the wrestling and D. thought “She wasn’t happy about it.”

D. never spoke to his brother about having been molested, but he did have suspicion
that his brother was being molested also.

Appellant ceased molesting D. about one ardhlf months before D. and his family
moved to Sacramento. The last time tipgiEdlant fondled and orally copulated D. while

in the loft, appellant told D. not to tell anyone about the abuse because D. would be the
one who would be in trouble.

1108 Evidence

Andre Doe

Andre testified that during his freshman year at school he played football. He knew
appellant when appellant was a chaperone at a football tournament. One night during

4
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the tournament, while sleeping in the chhowm at the Fresno Adventist Academy, after
the lights were turned out, he was awakened by a hand grabbing his penis over hig
clothing. Initially, he did not see who had dandut then he was awakened a second
time by someone touching his penis. [FN3]jdke saw appellant on the floor in close
proximity to him. Appellant had not beeretle when Andre awoke the first time. Andre
told appellant he needed to speak to hichthey “stepped out to a separate room outside
of the sleeping area.”

FN3. Andre described the touching as an up and down motion on the shaft of his
penis.

Andre asked appellant what he was doingappkllant would not give him an answer.
Eventually, appellant told Andre that sinee was a doctor, he needed to perform an
examination on Andre “because of a deforniltat happens to [H]ispanics in their
penis.” Andre did not want appellant toatoything, but finally appellant convinced him
to let him do it. Appellanpulled down Andre’s shortsnd masturbated Andre’s penis.
Andre told appellant to stop and appellant pulled away. Two other students entered the
room and asked Andre if he s&doing fine.” Andre saiges and went back to sleep.
He told appellant to stay away.

John Doe

John testified that he knew appellant throbghchurch and first met appellant in 1997
at a church camp in Soquel. John camientow appellant’s son and daughter through
school as well as church. John explained that in 1997 he would have been going intqg
eighth grade and had classes in common with appellant’s son and daughter. John wdgs
ir!virt]ed to go to appellant’s house, usualfter school. Sometimes he would spend the
night.

John described an incident that happenabeaend of 1998 when appellant asked him
to pull down his pants to check how he “was doing physically down there in the groin
area.” John was under the impression that appellant was a doctor. Appellant starteq
touching and “groping” John. Specificallyp@ellant touched John’s penis and testicles
for about a minute. John was 15 years old at this time.

=

John described a second incident that happened in 1999 at a church camp in Soqug
Again, appellant said that he wanted to examine John. Eventually, after appellant
persisted, John went into a tent withpallant. After John pulled down his pants
appellant started touching him again. John described the touching as “masturbating’
him. At the time appellant was “[m]akirgnd of sighs, moaning sounds, grunting . . .

John explained to the jury that there wakied incident that happened at appellant’s
house in the closet where a computer was located. John was sitting at the compute
when appellant reached for John’s groieeeikind of playing around” and “kept asking
[John] to show him.” John unzipped Ipants, pulled down his boxer shorts and
appellant started feeling him in the groin, specifically his penis and testicles. After about
a minute, John pulled up his pants and left.

=

John described other occasions when he avbelstaying at appellant’s house when he
was sleeping in the top bunk in J1's room. Appellant would come up and ask John to
show him his genitals or appellant would gdaitn in the groin area. Near the end of
2000, John stopped going to appellant’s house Isedaidid not feel comfortable going
there anymore.




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

Jordan Doe

Jordan testified that he knew appellant lbtbugh church and school. Jordan spentthe
evening and stayed overnight at appellant’'s house. Appellant made sexual advance
towards Jordan on more than one occasion. Jordan remembered the first inciden
occurred in the living room of appellant’s house. Appellant was watching television
when he had Jordan sit down next to hiiiney started talking about appellant being a
doctor and appellant asked Jordan when he had last had a check-up.

Jordan said that it had been awhile. AppelEaid he “could help . . . out with that.”
Appellant persisted until Jordan gave in; the physical consisted of Jordan pulling down
his pants and appellant masturbating hifordan was 13 yearsdoat the time of this
incident.

Jordan recalled a second incident that happened at the church camp in Soquel. Whil
they were cleaning up on the last day ofdamp, appellant pulled Jordan into an empty
tent and proceeded to give him a “picgs exam” that consisted of appellant
masturbating him.

A third incident occurred on a school sporsbchoir trip inthe spring of 2000 when
Jordan was 14 years old. They were staying at the Motel 6. Jordan was watching
television in his room when appellant came Jordan decided that it was time to go to
bed, but his friend was in his bed. Appelltoitl Jordan that he could spend the night

in his room. Although Jordan did not wangimto appellant’s room, appellant persisted
and eventually Jordan went with appelladnce they got to appellant’s room, appellant
gave Jordan “another physiealamination” that consisted of appellant masturbating him
until he ejaculated.

Jordan described a fourth incident thagifened in appellant’s guest room a few months
after the previous incident. Again, appellamdsturbated him and started to engage in
oral sex with Jordan until Jordan pushed him away.

Finally, Jordan recalled an incident that happened in Colorado on another school
sponsored choir trip. While they were stayat a motel/lodge, Jordan went to appellant
for some advice about a girl. Appellant ended up masturbating Jordan.

The prosecution introduced evidence that #apewas convicted in 2002 of molesting

John Doe in November 1999 and Jordan Doe between July 1999 and October 2000,

After appellant testified, the prosecutiotroduced evidence of appellant’s convictions
of sexual abuse of three additional Doe victims—a second John, Steven, and
Christopher, for abuse that occurred between September 1998 and November 2000.

Child Sexual Abuse Accommodation Syndrome

Carl Lewis, a senior investigator from tBanta Clara County DisttiAttorney’s Office,
testified as an expertin Child Sexual Abuse Accommodation Syndrome (CSAAS). The
court instructed the jury with CALCRIM No. 1193 [FN4] concerning the limited purpose
for which the jury could consider theidence. Mr. Lewis reiterated that CSAAS
evidence does not prove that sexual abuse has occurred.

FN4. CALCRIM No. 1193 as given hepeovides, “You have heard testimony
from Carl Lewis regarding child seXusbuse accommodation syndrome. [{]] Carl
Lewis’ testimony about child sexual abuse accommodation syndrome is not
evidence that the defendant committeg af the crimes charged against him.
[fTYou may consider this evidence onlydaciding whether anot [C.] or [D.]

~ )

W




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

... 's conduct was not inconsistenittwthe conduct of someone who has been
molested, and in evaluating the believability of his testimony.”

The Defense Case
Appellant testified in his own defense that the victims were untruthful and that they were
motivated to falsely report abuse in orderdoover civil damages. Appellant claimed
that he did not pick up D. and his brother after school to go to Pathfinder meetings, or
at least until 1995. He was not a member efRhthfinders and was too disabled to take
trips with Pathfinders or climb into the loft where D. claimed he was molested.
Appellant admitted his prior convictions for molesting other victims and for
embezzlement. In addition, he admitted he orally copulated Jordan, and molested Joh
and Steven at his home. Appellant said that he misrepresented himself as a doctor i
order to molest his victims.
In rebuttal, the prosecutor played the tape of an interview that appellant gave to police)
in which appellant stated that D. and wisther were dependent upon him for rides and
acknowledged transporting them to Pathfinders’ meetings and on weekend trips.
. Procedural History
On March 25, 200&etitioner was charged witkil) count one, lewd and lascivious act o
child, in violation of California Penal Code section 288(a), against C. @pepunt two, continuou
sexual abuse of a child under fourteen yearsatation of California Penal Code section 288.5
against D. Doe, committed between August 23, 19@3\arch 29, 1995; and (3) count three, lewd
lascivious act on a child under fourteen in viaatof California Penal Code section 288(a), againg

Doe, committed between March 30, 1996 and April996. Lodgement, Ex. 1, Vol. 2, RT at 329-3

On April 2, 2008, a jury convicted petitioner on counts two and thrébe trial court imposed an

upper-term sentence of sixteen years on petitiomdrigcconviction on count two. Lodgement, Ex
Vol. 2, RT at 441. For count three, the court imposed a two-year sentdnce.

On April 30, 2008, petitioner filed a timely noticeaypeal to the California Court of Apps
for the Sixth District. Lodgement, Ex. 1, Vol. 2, RT at 443. On December 15, 2009, the C

Appeal affirmed the trial court’'s judgementodgement, Ex. 6. Petitioner sought review from

California Supreme Court on Jamy&4, 2010. Lodgement, Ex. 7The California Supreme Court

denied review on March 10, 2010. Lodgement, Ex. 8.

! The jury was unable to reach a verdict on comat. Lodgement, Exhibit 1, Vol. 2, RT at 34
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OnJune 7, 2011, petitioner filed the “mixed” petittonhabeas corpus review that is currer
before the Court. Docket No. 1, Petition. Thétjma contained six claims that were exhausted
direct review and three that petitioner did not exhadstOn March 5, 2012, the Court issued an o
striking the three unexhausted claims from the petition. Docket No. 10 at 2-3.

In the six remaining claims, petitioner asserét the trial court: (1) improperly based venug
a law that violates the Ex Post Facto Clausginiproperly admitted evidence of uncharged offen

in violation of petitioner’s right to due process; (3) improperly instructed the jury in violation of hig

to due process; (4) improperly admitted expert temtyrin violation of his righto due process and hiis

rights under the confrontation clause; (5) improperly excluded impeachment evidence in viol
his right to present a defense; (6) improperly sex@dipetitioner to an upperie in violation of his

right to due process and his right to a jury trial.

JURISDICTION AND VENUE
This Court has subject matter jurisdiction over this habeas action for relief under 28
§ 2254, 28 U.S.C. § 1331. This action is in pineper venue because the challenged convig
occurred in Santa Clara County, California, witthis judicial district. 28 U.S.C. 88 84, 2241(d).

EXHAUSTION

Prisoners in state custody who wish to challenge collaterally in federal habeas procstun
the fact or length of their confinement are requiiest to exhaust state judicial remedies, either
direct appeal or through collateral proceedings, bygmtesg the highest state court available with a
opportunity to rule on the merits of each and ewaym they seek to raise in federal couftee28
U.S.C. § 2254(b), ©. The petition cairis six claims that were exhausted on direct review and
claims that petitioner failed to exhaust. On Meb¢ 2012, the Court issued an order striking the t
unexhausted claims from the petiticBeeDocket No. 10 at 2-3. Accairtgly, the Court will addres

the six exhausted claims below.
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STANDARD OF REVIEW

This Court may entertain a petition for wri habea corpus“in behalf of a person in custoqy

pursuant to the judgment of a State court only orgtband that he is in custody in violation of t

he

Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a). The petition may no

granted with respect to any claim that was adjudicaetie merits in state court unless the state coprt’s

adjudication of the claim: “(1) resulted in a desisthat was contrary to, orvolved an unreasonab

e

application of, clearly established Federal lavdetermined by the Supreme Court of the United States

or (2) resulted in a decision that was based on aagnnable determination of the facts in light of

evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d).

the

“Under the ‘contrary to’ clause, a federal habeasitmay grant the writ if the state court arriyes

at a conclusion opposite to that reached by [the Swgjr€ourt on a question of law or if the state cqurt

decides a case differently than [the] Court haa set of materially indistinguishable fact&illiams
(Terry) v. Taylor 529 U.S. 362, 412-13 (2000).

“Under the ‘unreasonable application’ claus&deral habeas court may grant the writ if

state court identifies the correct governing legalgipile from [the] Court’slecision but unreasonably

the

applies that principle to tHacts of the prisoner’s caseld. at 413. “[A] federal habeas court may not

issue the writ simply because that court concludés independent judgment that the relevant state-

court decision applied clearly established federal law erroneously or incorrectly. Rather, that applica

must also be unreasonabléd’ at 411. A federal habeas court making the “unreasonable applic

htior

inquiry should ask whether the state court’s application of clearly established federal lgw v

“objectively unreasonable.id. at 409.
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DISCUSSION
l. Ex Post Facto Violation
Petitioner contends that his convictions asdants two and three viie the Ex Post Fact

Clause of the United Stat€snstitution. Petition atB8Petitioner argues that the prosecution improp

o

erly

relied on California Penal Code § 784.7, which was exaafter the offenses were committed, to bijing

offenses that occurred in Madera and Napa casibgéore the Santa Clara County Superior Cddrt
Petitioner implies that without these Madera and Nafenses the prosecution could not have cha

and convicted him on counts two and thrégb.

ged

In California, the general rule for venue is tleisent a statutory exception, venue in a criminal

proceeding is set in the county or judicial district in which the crime was comm@ee{Cal. Pena
Code § 777Peoplev. Simon 25 Cal. 4th 1082, 1093-94 (2001). California Penal Code § 784.
statutory exception to that general ru8eeCal. Penal Code § 784.7. This section gives courtj
authority to consolidate in a single venue trialsaftiple offense$or crimes such as domestic violen
child abuse or molestation involving the same defendaeé People v. Bett34 Cal. 4th 1039, 105
(2005);Price v. Sup. Cour25 Cal. 4th 1046, 1071(2001) (“Sen 784.7 creates a multicounty ven|

for trial of offenses involving sexual or child abuse by the same defendant against the same \

7 is
b the
e,

0
ue

ictin

As petitioner points out, section 784.7 was not in effect at the time he committed the crimihal acts.

The California Court of Appeal rejected petitioner's Ex Post Facto Clause challenge

prosecution’s reliance on section 784.7. First, therCof Appeal explairgthat section 784.7 was npt

being applied retroactively because a new law addressing the conduct of trial has only a prd

effect, as it is only applied taafs occurring after the law’s effective date. Lodgement, Ex. 6 at 1

Second, the Court of Appeal helcttsection 784.7 merely reflects a@edural change in the law, i.¢.

it did not alter the definition of criminal conduct or increase the punishment for a ddnsg.15-16.
Article I, section 10 of the United States Citosion prohibits States from passing any ex p

facto law. U.S. Const. art. I, § 10, cl. 1. “Tdl faithin the ex post facto prohibition, a law must

2 When citing the Petition thedDrt will refer to the pagination given to the document
CM/ECF.

% The offenses were alleged to have ooedibetween 1993 and 1996. Lodgement, EX. 1,

2, RT at 329-336. California Penal Code § 784.7 was enacted in $888997 Cal Stats. ch. 302
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retrospective—that is, ‘it must apply to events occurring before its enactment—and it
disadvantage the offender affected by it,” by alterimgdéfinition of criminal conduct or increasing t
punishment for the crime.’Lynce v. Mathis519 U.S. 433, 441 (1997) (citations omitteshe also
Collins v. Youngblogd497 U.S. 37, 43 (1990) (“Legislatures nreot retroactively alter the definitio

of crimes or increase the punishment for criminad.dct Generally, a law that changes the proceq

mcL

N

lure

by which a case is adjudieat does not violate the Ex Post FaClause even if it disadvantages the

defendantSee Collins497 U.S. at 45. However, a legislataamnot not immunize a law from scrutif
under the Ex Post Facto Clause simply by labeling it proceddrah procedural change in the law m
constitute an ex post facto violation if it affeahatters of substance by depriving a defendar
substantial protections with which the existing law surrounds the person accused of thédcrifine
Supreme Court has explained that a law affects mattesigbostance if (1) it punishes as a crime an
previously committed, which was innocent when done; (2) it makes more burdensome the pur
for a crime, after its commission; or (3) it deprives one charged with crime of any defense a
according to law at the time when the act was commitigéd.quotingBeazell v. Ohip269 U.S. 167
169-70 (1925)). “IrfCarmell v. Texa$29 U.S. 513 (2000), the [Suprenizjurt added that a law whig
‘alters the legal rules of evidence, and receives testifferent, testimony, than the law required at
time of the commission of the offende order to convict the offendeailso violates the [Ex Post Fact
Clause.” Wilson v. Bellequeb54 F.3d 816, 831 n.4 (9th Cir. 2009) (quo@eymell 529 U.S. at 530
534-35).

Here, the prosecution’s reliance on section 784.Aaligiolate the Ex Post Facto Clause becg

the enactment of section 784.7 was merely a change in the procedural law governingeerReoplée

v. Posey32 Cal. 4th 193, 200 (2004) (“[V]enue is agedural question involving the appropriaten
of a place for a defendant’s trial on a criminal gearand not a substantive question relating to
defendant’s guilt orinnocence of the crime chargeManetti-Farrow, Inc. v. Gucci America, In@58

F.2d 509, 512-13 (9th Cir. 1988) (statitngit issues of venue are prdoeal). As the Court of Apped
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noted the enactment of 784.7 did not alter the defimof criminal conduct or increase the punishment

for a crime. The enactment of 784.7 also did deprive petitioner of any available defense

substantively alter the legal rglef evidence in order to convict petitioner. Section 784.7 m¢
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“creates a multicounty venue for trial of offenseglving sexual or child abuse by the same defen
against the same victim.Price v. Sup. Cous25 Cal. 4th 1046, 1071(2001). Accordingly, the s
court’s rejection of this claim was not contrarydoan unreasonable application of, clearly establig
Federal law, as determined by the Supreme Cdumerefore, petitioner is not entitled to habeas rq

on this claim.

. Evidence of Uncharged Sexual Misconduct

Petitioner contends that the trial court imperly admitted evidence of uncharged sex
misconduct in violation of his due process rightstitida at 8. Petitioner argues that this evidence
so unduly prejudicial that it allowdethe jury to convict him based solely on his propensity to cor
sexual misconduét.ld.; see alsd_.odgement, Ex. 3 at 12-14.

During his criminal proceedings, the trial court allowed three witnesses to testify,
California Evidence Code 88 1108 and 1101, regardmgeually abusive relationships they had v
petitioner when they were between the ages of fourteen and seventeen. Lodgement, Ex. 2, \

at516-521, 580, 562. Inthe trial at isspetitioner was not charged with crimes against any of the

Hant
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lief
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NMmit
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witnesses. Petition at 8. However, in a pparceeding, petitioner was found guilty of molesting two

of the three witnesseSeel.odgement, Ex. 3, App. Brief at 12. @irect review, the California Cou
of Appeal held that the admission of this evidence did not violate petitioner’s due process rights
the California Supreme Court haddhthat the admission of evidenafa criminal’s propensity does n
offend fundamental due process prinegpl Lodgment, 6 Ex. at 19-20 (citiRgople v. Falsett&21 Cal.
4th 903, 914-15 (1999)).

“Simple errors of state law do nearrant federal habeas relieHolley v. Yarborough668 F.3d
1091, 1101 (9th Cir. 2009). “[F]ailure tmmply with the state’s rules evidence is neither a necess
nor a sufficient basis for granting habeas relidaimmal v. Van de Kamp26 F.2d 918, 920 (9th Ci

1991). The improper admission ofi@ence will only provide a basis for habeas relief if “it rende

the trial fundamentally unfair iniolation of due process.”Holley, 568 F.3d at 1101. Evideng¢

* The Court will address petitioner's argument ttat jury instruction allowed a convictig
based solely on propensity evidence in Section Ill.
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introduced by the prosecution will often raise more thraginference, some permissible, some not,
it is up to the jury to sort out the infei@@s in light of the court’s instructiondammal v. Van de Kamj
926 F.2d 918, 920 (9th Cir. 1991). “Only if there mogermissible inferences the jury may draw fr
the evidence can its admission violate due prodess(emphasis in original).

The Antiterrorism and Effective Death Penaligt of 1996 (“AEDPA”) further restricts thi
already stringent standard. The Ninth Cirdugis explained that, “[ulnder AEDPA, even cleg
erroneous admissions of evidence that renderldundamentally unfair may not permit the grant
federal habeas corpus relief if not forbidden bigacly established federal law,’ as laid out by
Supreme Court."Holley, 568 F.3d at 1101. Where the Supreme Court has not adequately addi
claim, a court cannot use precedent from a taeirt to find a state court ruling unreasonalilarey
v. Musladin 549 U.S. 70, 77 (2006).

First, even assuming that the evidence admityeitie court was purely propensity evidence
was not relevant to any other issue, AEDPA prées federal habeas relief because the United S
Supreme Court has expressly left open the questi whether the admission of propensity evide
violates due processee Estelle v. McGuiy®02 U.S. at 62, 75 n.5 (1991) (“[W]e express no opif
on whether a state law would violate the Due ProCézgse if it permitted the use of ‘prior crime
evidence to show propensity tommit a charged crime.”see also Mejia v. Garcjé34 F.3d 1036
1047 (9th Cir. 2008) (“[T]he United States Supreme Court has never established the princi
introduction of evidence of uncharged offenses necessarily must offend due process.”). Beg
Supreme Court has elected to leave this an cgmre, a trial court’s decision to admit propens
evidence does not violate clearly establishedriddimwv as determined by the Supreme Cdbee Mejia
534 F.3d at 1048;arson v. Palmatee515 F.3d 1057, 1066 (9th Cir. 2008).

Second, the admission of the evidence did noategbetitioner’'s due process rights because
jury could draw permissible inferences from thalemce. Under California law, prior crimes evider
is admissible to prove motive, opportunity, intemteparation, plan, or identity. Cal. Evid. Co
81101(b). Attrial, the prosecutor sought to @evidence of the uncharged sexual misconductin h

that the similarity between the charged and unchastjedses would show petitioner’s intent to com
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the charged offenses. Asthe Court of Appeabhasized, the uncharged sexual conduct was sufficientl
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similar to establish petitioner’s intent based on theuireatf the acts, the location of the abuse, the
and gender of the victims, and their associatidgh appellant’s church and the school attended by
children.” Lodgement, Ex. 6 at 23. As the Ninth Circuit explaineldimma) “evidence introduced b
the prosecution will often raise more than onergriee”; the admission of evidence only violates
Due Process clause “if there am@permissible inferences the jury may draw from the evidence.”
F.2d at 920 (emphasis in original). Here, the enat of the uncharged offenses was permissib
establish petitioner’s intent to commit the charged offenSesCal. Evid. Code § 1101(b). Therefol
the admission of the evidence did not violate petitioner’s due process rights.

Accordingly, the state court’s rejection of this claim was not contrary to, or an unreas

age

his

the
92¢
le tc

€,

ponal

application of, clearly established Federal |las, determined by the Supreme Court. Therefore,

petitioner is not entitled to habeas relief on this claim.

[11.  Jury Instruction
Petitioner argues that jury instruction CALCRIM No. 1191, which sets forth how a jury
consider evidence of uncharged offenses, violaiediue process rights by permitting the jury to f

him guilty based solely on his propensity to commib#anse. Petition at 8-9. The California Co

of Appeal rejected this argument and held tihat instruction contained in CALCRIM No. 1191]|i

constitutional. Lodgement, Ex. 6 at 24-26 (citipgople v. Reliford29 Cal. 4th 1007 (2003,eople
v. Schnabell50 Cal. App. 4th 83, 87 (2007)).

To obtain federal relief for alleged errors in gyjinstruction, the petitioner must show that
“ailing instruction by itself so infected the entire titiaat the resulting conviction violates due proces
See Estelle v. McGuiy®02 U.S. at 72 (quotinQupp v. Naughter14 U.S. 141, 147 (1973)). “Evd
if there is some ‘ambiguity, inconsistency, or deficiency’ in the instruction, such an error dg
necessarily constitute a due process violatiidddington v. Sarausa55 U.S. 179, 190 (2009).
reviewing an instruction, the inquiry is not how reasonable jurors could or would have underst
instruction; rather, the court must inquire whether there is a “reasonable likelihood” that the |
applied the challenged instruction in a way thatates the Constitution by, for example, relieving

State of its burden of proving every element of the crime beyond a reasonableSkmilotat 190-91;

Estelle 502 U.S. at 72.
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The challenged jury instruction, CALCRIM Nb191, gave the jury specific instructions on h
to consider the uncharged offenses. CALCRIM No. Edilicitly instructed thgury that if they found
that defendant committed the uncharged offenges; could conclude, but were not required
conclude, *“that the defendant was disposednolined to commit sexual offenses.” They w4
cautioned, however, that the uncharged offenses arehly one factor to consider along with all
other evidence. lItis not sufficient by itself to prokat the defendant is guilty of the crimes charge
counts 1, 2 or 3.” Lodgement, Ex. 1, Vol. 2, RT at 3u&0rdCALCRIM No. 1191. The instructio
also explains that “[tlhe People must still preca@ch element of every charge beyond a reasoj
doubt.” Id. Petitioner fails to point to anything in CEIRIM No. 1191 that implies that the jury co(
convict petitioner based solely on his propensity to commit sexual misconduct. As such, thg
constitutional defect in the jury ingttion, and there is no likelihood that the jury applied the instrug
in a way that violates the Constitution. Therefdhe trial court’s usef CALCRIM No. 1191 did not
violate petitioner’s due process righSee Kralovetz v. Grounddo. C 11-1552 JSW (PR), 2014 U
Dist. LEXIS 39532, at *44-46 (N.D. CaMar. 25, 2014) (holding that the petitioner was not entitle
habeas relief based on theltdaurt’s use of CALCRIM 1191 Rodriguez v. Wand&-13-0015-EMC,
2013 U.S. Dist. LEXIS 173489, at *14-23 (N.D. Cal. Dec. 11, 2013) (sa®e)lso Schultz v. Tiltp
659 F.3d 941, 943-45 (9th Cir. 2011) (denying petitioner’s claim based on the use of the prior
of CALCRIM No. 1191, CALJIC NO. 2.50.01, because the jury instruction “made clear thg
defendant] could be convicted only if the evidems a whole proved [him] guilty beyond a reason
doubt of the charged crime”).

Accordingly, the state court’s rejection of tlukeim was not contrary to, or an unreasong
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application of, clearly established Federal |as, determined by the Supreme Court. Therefore,

petitioner is not entitled to habeas relief on this claim.

IV. Expert Testimony

Petitioner contends that the admission of the testynof Carl Lewis, aexpert on Child Sexug

Abuse Accommodation Syndrom (“CSAAS”), violated hghtito confrontation anlais right to present

a defense under the Sixth and Fourteenth Amendments. Petition at 9. Petitioner argues that th

1

IS ty

testimony has been criticized by the Ninth Circuiig & has been found to be an impermissible waly of
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bolstering the credibility of a child witneskd. (citing Franklin v. Henry 122 F.3d 1270, 1273 (9th C
1997); Docket No. 24, Traverse at 13-14. The Califo@ourt of Appeals rejected this claim, holdi
that petitioner had failed to properly object t@ thdmission of the CSAAS evidence and that
admission of the evidence in the case was appropriate. Lodgement, Ex. 6 at 28-29.

Under federal review, “[tlhe admission of evidence does not provide a basis for habeg

unless it rendered the trial fundamentalhfair in violation of due processHolley, 568 F.3d at 1101

Evidence introduced by the prosecution will often raiseertttan one inference, some permissible, s
not, and itis up to the jury sort out the inferences in light of the court’s instructiateanma) 926 F.2d
at 920. “Only if there ar@o permissible inferences the jury may draw from the evidence c3
admission violate due procesdd. (emphasis in original).

AEDPA further restricts this already stringerdrsdard. The Ninth Circuit has explained th
“lulnder AEDPA, even clearly erroneous admissionsvadlence that render a trial fundamentally un
may not permit the grant of federal habeas corpief ienot forbidden by ‘clearly established fede
law,” as laid out by the Supreme Courtlolley, 568 F.3d at 1101. Where the Supreme Court ha
adequately addressed a claim, a court cannot use precedent from a lower court to find a state ¢
unreasonableMusladin 549 U.S. at 77.

Contrary to petitioner’s assertions, the Mii@ircuit has found that the admission of CSA
evidence in child-sexual-abuse cases is proper when “the testimony concerns general charact
the victims and is not used to opinattha specific child is telling the truthBrodit v. Cambra350 F.3d
985, 991 (9th Cir. 2003) (citingnited States v. Bighead28 F.3d 1329 (9th Cir. 1997) (per curiar
United States v. Anton881 F.2d 1059 (9th Cir. 1992)). Furtheg thinth Circuit has also rejected t
contention that CSAAS testimony improperly bolstées credibility of child witnesses and preclud
effective challenges to the truthfulness of thestiteony — the very arguments that Petitioner adva
here.” Id. Therefore, petitioner’s claim is foreclosed by the Ninth Circuit’s decisiBnadit. The trial
court only allowed the CSAAS expert to testdpout the general nature of the syndronfee
Lodgement, Ex. 2, Vol. 7 RT at 735-768he expert explained to the jutyat he did not interview an
of the witnesses nor did he knowetbpecific details of the castd. at 744. The trial court also ga

specific limiting instructions that the testimony was not evidence that petitioner committed the

charged against hindd. at 33. Thus, the CSAAS testimony comgheith the limits set out by the Ninth
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Circuit in Brodit, and the admission of the testimony didviotate petitioner’s due process righsee
Nuno v. DaveyNo. 11-02446 SBA (PR), 2014 U.S. Dist. LE5X98945, at *30-32 (N.D. Cal. Jul. 2
2014) (rejecting petitioner’s challenge to the admission of CSAAS evidence as forecl@ediby
In addition, petitioner cites to no Supreme Court authority to support his claim that the trial
decision to admit the CSAAS evidence violated his right to due protsat. *31.

Accordingly, the state court’s rejection of tltgim was not contrary to, or an unreasong

.!A

COUl

1ble

application of, clearly established Federal las, determined by the Supreme Court. Therefore,

petitioner is not entitled to habeas relief on this claim.

V. Impeachment Evidence

Petitioner contends that the trial court violated his right to present a defense un
Confrontation Clause of the Sixth Amendment ardibe Process Clause of the Fourteenth Amend
by precluding him from establishing that the victim’s mother had a financial motive for purs
criminal case against him. Petiti@t 9-10. Specifically, petition@rgues that he was not able
impeach the victim’s mother with her statement eodbfense investigator that she was aware that
molestation victims obtained financial judgements against petitittheéFhe California Court of Appes
held that the trial court did not abuse it disaetin excluding the evidence and that no constitutig
violation occurred. Lodgement, Ex. 6 at 34.

“Whether rooted directly in the Due Processuidle of the Fourteenth Amendment or in
Compulsory Process or Confrontation Clauses of the Sixth AmendrrenConstitution guarantes
criminal defendants ‘a meaningful opportunity to present a complete defertdelihes v. Soultt
Carolina, 547 U.S. 319, 324 (2006) (quoti@gane v. Kentucky76 U.S. 683, 690 (1986). Due procq
is violated only where the excluded evidence hadsimsive assurances of trustworthiness” and
“critical” to the defenseChambers v. Mississippl10 U.S. 284, 302 (1973¢cord Green v. Georgja

442 U.S. 95, 97 (1979). A trial court retains wide latitude to exclude evidence that is repetitive

® In regard to petitioner's Confrontation C&suargument, the Supreme Court has exprg
stated that it “has never held that the ConfrootaClause entitles a criminal defendant to introd
extrinsic evidencdor impeachment purposesRNevada v. Jackspri33 S. Ct. 1990, 1994 (2013
(emphasis in original). Thus, there was no violatibdlearly established federal law as set out by
Supreme Court. Therefore, the Court will limit its analysis to petitioner’s due process argume
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marginally relevantSee Crangd76 U.S. at 689-9®jolmes 547 U.S. at 326-27. @y rarely has [thq
Supreme Court] held that the right to present a ¢etmplefense was violateg the exclusion of defens
evidence under a state rule of evidencddckson133 S. Ct. at 1992. Moreover, even if this Cq
found a violation of petitioner’s constitutional rightse error would only providgrounds to grant a wr
of habeas corpus if it had a “substantial and iojusieffect or influence in determining the jury
verdict.” Brecht 507 U.S. at 637.

The trial court precluded the impeachment testimony under California Evidence Code
Lodgement, Exhibit 2, Vol. 7 RT at 927. Evidenasl€ § 352 gives the trial court discretion to excl
evidence if its probative value is substantially outweighed by the probability that its admissi
necessitate undue consumption of time or createantizd danger of undue prejudice, of confusing
issues, or of misleading the yurCal. Evid. Code § 352. Here, petitioner’s motivation for impeac
the victim’s mother was to establish that she peoighe case for her family’s financial gain. Petit
at 9. However, as the trial court noted, the victim&ther had already testified that she had not, an
not, intend to pursue a civil action for damagesddement, Ex. 2, Vol. 7 Rat 927. The trial coun
further explained that the value of the testimong @ianinished because the defense attorney inte
to impeach the victim’s mother, rather than the victim himdelf. Moreover, as the Court of Appe
noted, the victim’s mother ultimately impeached bHiisy testifying on direct examination that she W
not aware of anyone receiving any monetary compensation because petitioner had molested
then on cross-examination she admitted she had “heard something about it.” Lodgement, Ex
Therefore, the record shows that the purgbrtepeachment evidence was repetitive and was

marginally relevant, not critical, to petitioner’s defense. Thus, the trial court’s decision to exclu

evidence from the trial did not violate petitioner’'s due process riggdsCrane 476 U.S. at 689-90;

Holmes 547 U.S. at 326-27. In addition, petitioner has faibezhow that the exclusion of this evider
had a substantial or injurious effect or influence in determining the jury’s vegtetBrechtt07 U.S.
at 637.

Accordingly, the state court’s rejection of tlugim was not contrary to, or an unreasong
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application of, clearly established Federal |las, determined by the Supreme Court. Therefore,

petitioner is not entitled to habeas relief on this claim.
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VI.  Sentencing
Petitioner contends that the trial court violated his right to due process and his rightto a |
under the Sixth and Fourteenth Amendments lyeseing him to an upper term. Petition at

Specifically, he contends that the trialuct violated the Supreme Court’s holdingGanningham v

California, 549 U.S. 270 (2006), by sentencing him taupper term based on facts not found trug

the jury. Petition at 10. The California Court of Appeal rejected petitioner’s claim, Bidople v.

Sandoval41 Cal. 4th 825, 845-57 (2007). Lodgement, Ex. 6 at 36-37.

In Apprendi v. New Jerse$30 U.S. 466, 490 (2000), the Supreme Court held that “any fag

iry t

by

t the

increases the penalty for a crime beyond the prescribed statutory maximum must be submitted fo a |

The statutory maximum is the maximum sentencelgg can impose based solely on the facts reflg

in the jury verdict or admitted by the defendant, “[it] is the maximum he could invpitseut any
additional findings.” Blakely v. Washingtqrb42 U.S. 296, 303-04 (2004) (emphasis in original).

In Cunningham v. Californighe United States Supreme Couittiibat California’s determinat
sentencing law violated the Sixth Amendment becéusgthorized judges, not the jury, to find fa
permitting a sentence above the statutory maximum. 549 U.S. at 273. Fol@winghghamthe
California Legislature amended the determinateesamg law to change the statutory maximum fr

a middle-term sentence to the upper term by granting the judge full discretion between impo

lower, middle or upper term based solely on thesfagtiected in the jury verdict or admitted by tle

defendantSeeCal. Penal Code § 1178ince the amendment, the California Supreme Court has u

the law as constitutionaSee Sandovafll Cal. 4th at 857. However,itiher the Ninth Circuit nor th¢

United States Supreme Court has explicitly ruled on its constitutionality.

The trial court sentenced petitioner to the uppentef sixteen years for his conviction as
count two, continuous sexual abuse of a child undetdenryears. Lodgement, Ex. 6 at 1-2. The {
court cited four factors, which wenot found true by a jury, astheasons for imposing the upper-te

sentence: (1) petitioner took advantage of a positidrust; (2) the manner in which the crimes w

ctec

D

LS

om

5ing

he

2]

carried out indicated planning and sophisticationti{@)victim was particularly vulnerable; and (4) the

petitioner’s “sexually assaultive behavior” presented a serious danger to stdiety.
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When the Legislature enacted section 1170 it changed the statutory maximum, the m
sentence a judge can impose based solely on the facts reflected in the jury verdict or admittg
defendant, from the middle term to the upper teBeeCal. Penal Code § 1178andoval41 Cal. 4th
at 843-45. Thus, when the trial court sentenced defendant to the upper term, it sentenced pe
the statutory maximum, which according to the UnB&ates Supreme Court, does not require a sep
finding of fact by a jury See Blakely542 U.S. at 303-04ee alsdJnited States v. Bookes43 U.S. 220

233 (2005) (“[W]hen a trial judge exases his discretion to select asflic sentence within a defing

BXin

bd b

itior

arat

d

range, the defendant has no right to a jury detetroimaf the facts that the judge deems relevant.”).

Therefore, the trial court’s decision to imposeugper-term sentence baswuthe factors cited aboy
did not violate petitioner’s right to duequress or his right to a jury triakee Creech v. Trimhl&lo. CV
11-03670 CRB, 2013 U.S. Dist. LEXIS 97188*28-25 (N.D. Cal. Jul. 11, 2013\eri v. Allison No.
C 10-2867 RMW (PR), 2012 U.S. Dist. LEX43157, at *30-35 (N.D. Cal. Mar. 28, 201Further, as
discussed above, the United States Supreme Caunh@xplicitly ruled on #constitutionality of the
amended section 1170.

Accordingly, the state court’s rejection of tlukeim was not contrary to, or an unreasong

e

\ble

application of, clearly established Federal |las, determined by the Supreme Court. Therefore,

petitioner is not entitled to habeas relief on this claim.

I

®In the Traverse, petitioner seeks leave toraihe petition to include a claim that his up
term sentence violated the Due Process Claustharitk Post Facto Clause. Docket No. 24, Trav
at 17. Petitioner argued that the imposition of an upgyen sentence violated his due process ri
in his original petition and that contention has betdr@ssed above. With respect to his claim tha
sentence violates the Ex Post [eaCtause, petitioner argues that he was sentenced on the basis
that were not in effect dhe time of his convictionld. However, the Ninth Circuit has held there

ber
BrSe
hhts
[ the
of |a
Are

no ex post facto concerns if the sentencing dolldws the California Supreme Court’s instructigns

in Sandovalnd resentences a defendant under the amended .§3&4&Chioino v. Kernab81 F.3d
1182, 1185-86 (9th Cir. 2009) (“resentencing underSardovalprocedure raises no ex post fa

Cto

concerns”)Butler v. Curry 528 F.3d 624, 652 n.20 (9th Cir. 2008). Therefore, petitioner’'s sentenc

does not violate the Ex Post Facto Clause. Adogly petitioner’s proposed claim is futile, and, th
the Court denies petitioner’s request for leave to amend the pe@emBonin v. Caldero®9 F.3d
815, 845d(9)th Cir. 1995) (“Futility of amendment can, bglftgustify the denial of a motion for leay
to amend.”).
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CONCLUSION
For the foregoing reasons, the petition for the wrihalbeas corpus is DEED. A certificate
of appealability will not issue. éasonable jurists would not “find thiestrict court’s assessment of t
constitutional claims debatable or wron&lack v. McDanielb29 U.S. 473, 484 (2000). King may se€
a certificate of appealability from the Ninth CircGiburt of Appeals. Thelerk shall enter judgemet

in favor of respondent and close the file.

IT ISSO ORDERED.

Dated: August 26, 2014 %W« MW-

SUSAN ILLSTON
United States District Judge
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