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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DEBORAH TAMBURRI, No. C-11-02899 JST (DMR)
Plaintiff, ORDER RE JOINT DISCOVERY
LETTER OF FEBRUARY 27, 2013
V. [DOCKET NO. 182] AND JOINT
DISCOVERY LETTER OF MARCH 22,
SunTrust MORTGAGE INC, et al. 2013 [DOCKET NO. 205]

Defendants.

Before the court is the February 27, 2013 joint discovery letter filed by Plaintiff Deborah

Tamburri (“Plaintiff”) and Defendants SunTrudortgage, Inc. (“SunTrust”), Wells Fargo Bank,
N.A. (“Wells Fargo”), U.S. Bank National Assation (“U.S. Bank”), and Mortgage Electronic
Registration Systems, Inc. (‘MERS”). [‘Feb. 27 Letter,” Docket No. 182.]

Also before the court is the March 22, 2013 joint discovery letter filed by Plaintiff and
Defendant ReconTrust Company, N.A. (“Recorstiu [“Mar. 22 Letter,” Docket No. 205.]

'The letter corrects and supplants an earltezrevhich was missing a page. [Docket No. 17
Plaintiff attached a three-page “Supplement to BffismPosition” to the joint discovery letter, makin
it thirteen pages long. Plaintiff did not seek keaf the court to exceed the 10-page limit on jq
discovery letters, as required by the court’s StandirtOr This is the second time that Plaintiff I
attempted to “supplement” her position after thdipathave submitted a joint discovery lette®ee
Docket No. 192.] The court strikes the“Suppleme&ntiff's Position” and reminds the parties th
their submissions must comply with the Standing Order.
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In both letters, Plaintiff moves to compel Defendants to produce witnesses in responst
deposition notices issued pursuant to Federal Rule of Civil Procedure 30(b)(6). For the reas
stated below, as well as at the April 20,13 hearing, Plaintiff’'s motions are granted.

I. BACKGROUND

This case stems from Plaintiff's August 2008 default on a mortgage secured by a Dee
Trust on her home in San Ramon, Califorrdaintiff’s Third Amended Complaint [“TAC,”
Docket No. 146] contains detailed allegations regarding improprieties in the assignment and
of rights, and exercise of power of sale. It digss misrepresentations made to Plaintiff about w
owned the loan and had the power to negoidten modification through which Plaintiff could
avoid foreclosure. The TAC also alleges that the loan securitization and the accompanying g
and servicing agreement (“PSA”) provided servicers with a monetary incentive to conceal thg
ownership of the loan so that Plaintiff would imere likely to find herself facing foreclosure.
According to Plaintiff, a foreclosure generated higher payments to the servicers under the PS
if Plaintiff had been permitted to modify her loan.

Plaintiff alleges that SunTrust, Wells Fargo, and U.S. Bank are lenders and/or loan se
who, at various points, may have owned the mortg&e TAC at 1 7-9; 44, 60 (SunTrust
informed Plaintiff that Wells Fargo was the owner of the mortgage); 73 (recorded assignment
showed U.S. Bank as having been assigned all lnggahfiterest); 84 (“[T]here is a serious questi
over which entity actually owns Plaintiff's loan”). MERS is a business that provides an electr
registry of mortgage loandd. at  10. MERS was listed as the original beneficiary under the L
of Trust. Id. at 1 40. On June 21, 2010, an Assignment of the Deed of Trust was recorded in
Contra Costa County Recorder’s office namingR&Eas grantor and Plaintiff and U.S. Bank as
grantees, and substituting ReconTrust, a trustdecanductor of non-judicial foreclosure sales, a
the trusteeld. at §* 11, 63.

Plaintiff initiated this lawsuit in California state court. SunTrust removed the case to fg

court, and the next day Plaintiff moved for a pamary restraining order to enjoin the foreclosure
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sale of her home. Judge C? granted the motion and subsequently granted a preliminary
injunction enjoining Defendants from foreclosing on her home and requiring Plaintiff to post
monthly bond payments. All Defendants besidedi$\feargo and ReconTrust moved to dismiss
Plaintiff's First Amended Complaint (“FAC”). Judgghen granted in part and denied in part the
first motion to dismiss with leave to amend certain of Plaintiff's claims. Plaintiff then filed a S
Amended Complaint [“SAC,” Docket No. 91]. Wells Fargo filed a se motion to dismiss. Judg
Chen granted this motion in part and denied it in part, again with leave to amend certain clain
Plaintiff then filed the TAC on January 8, 2013.

In the TAC, Plaintiff brings the four state law causes of action that have survived the tv
motions to dismiss: (1) violation of CalifomCivil Code § 2923.5, for failing to notify Plaintiff
thirty days before filing a notice of default (against SunTrust, Wells Fargo, MERS, and Recorj
(2) wrongful foreclosure (against all Defendgn(3) violation of California Business and
Professions Code § 17200 (against all Defendaais) (4) fraud (against SunTrust and Wells
Fargo). TAC at 11 78-122. Plaintiff also regisedeclaratory relief and punitive damagks.at
30-32.

IIl. DEPOSITION NOTICES

In January 2013, Plaintiff served deposition notices with accompanying requests for
production of documents on SunTrust, Wells Fargo, MERS, and U.S. Bank pursuant to Fede
of Civil Procedure 30(b)(6). On February 6, 2013jmlff served a similar notice on ReconTrust

While not identical, the deposition notices list similar topics, with approximately 50 to

identified in each. At first blush, the number of topics raises the question of whether the noti¢
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unduly burdensome. Upon closer examination, the large number of topics results from the fgct tt

Plaintiff was quite specific in her topic desc¢igms. Plaintiff could have grouped them into a

smaller number of topics while still meeting her duty under Rule 30(b)(6) to describe the ared

2 This case subsequently was reassigned to Judge Tigar.
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testimony with reasonable particularityThe deposition notices are not unduly burdensome,
oppressive or harassing based on the number of identified topic areas.

Each Defendant served timely objections. Defendants SunTrust, Wells Fargo, MERS
U.S. Bank objected generally that the requests are burdensome, oppressive, and harassing,
they “seek to require Defendants to produce a witness capable of authenticating hundreds of
documents while sitting for a depositionSee, e.g. Feb. 27 Letter at 6 and Ex. 7 at 2. These
Defendants also object because “the Notice arepettifically tailored to each corporate entity[;]
instead they are virtually identical as to all Defendants even though they each had different
functions.” Id. at 7.

These Defendants also offered three specific objections to the deposition topics:

anc

bec

. The request “elicits evidence regarding securitization of the [mortgage note] . .
[which] is irrelevant”;
. The request “addresses matters protected by attorney-client privilege and/or work

product doctrine”;

. The request “call[s] for information that constitutes confidential trade secrets.”
See, eqg., id. Ex 7 at 5.

ReconTrust responded that the deposition topics were objectionable for one or more g
following reasons: it was vague, unclear, and not reasonably calculated to lead to the discovg
admissible evidence; it sought to discover “any communications” between ReconTrust and a
entity, and was therefore not a valid deposition topic; it called for confidential, proprietary, an
trade secret information; it was harassing and unduly burdensome because “ReconTrust play
role in” the event about which Plaintiff soughscvery; and it did not describe with reasonable
particularity the matters upon which examination is soug§kt.Mar. 22 Letter, Ex. C at 2-21.
ReconTrust also objected to topics 35 and 36, which call for information about two named

individuals.

® For example, topics 8 through 13 in the SunTrust notice call for testimony regarding
communications that YOU have had withBlWLS FARGO regarding the LOAN, the SECOND

FORECLOSURE, the FIRST FORECLOSUREs ®ECOND NOTICE OF RESCISSION, the FIR
NOTICE OF RESCISSION, and this ACTION. Topics 14 through 18 call for nearly ide
information with respect to communications with U.S. BANK.
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Ill. LEGAL STANDARDS

Federal Rule of Civil Procedure 26 providkat a party may obtain discovery “regarding

any nonprivileged matter that is relevant to anyypsutlaim or defense.” Fed. R. Civ. P. 26(b)(1).

“Rule 26(b) is liberally interpreted to permit wide-ranging discovery of all information reasonaply

calculated to lead to discovery of admissible eviden@akes v. Halvorsen Marine Ltd., 179
F.R.D. 281, 283 (C.D. Cal. 199&ge also Fed. R. Civ. P. 26(b)(1) (“[r]lelevant information need
be admissible at the trial if the discovery appears reasonably calculated to lead to the discov
admissible evidence.”). The party resisting discovery has the burden to show that discovery
not be allowed, and has the burden ofifylarg, explaining and supporting its objectionsl.
Federal Rule of Civil Procedure 26 also provittes a party withholding information under a clai
that it is privileged must: (i) expressly make the claim; and (ii) describe the nature of the docy
communications, or tangible things not producedisclosed in a manner that, without revealing
information itself privileged or protected, will enable the parties to assess the claim. Fed. R.
26(b)(5)(A).

Federal Rule of Civil Procedure 30(b)(6) governs depositions of organizations. A party
name a corporation or other organizational entity as a deponent. The notice of deposition mu
describe the topics for examination with reasonable particulddty:The named organization
must then designate one or more officers, directors, or managing agents, or designate other
who consent to testify on its behalf; and it may set out the matters on which each person des
will testify.” Fed. R. Civ. P. 30(b)(6). “A corporate designee need not have personal knowled
the topics at issue but must be sufficiently prep on the topics such to be able to provide
knowledgeable and binding testimon@E Co. v. Wilkins, Case No. 10-CV-00674 LJO JLT, 2012
WL 2376940, at *11 (E.D. Cal. June 22, 2012) (cit@®rggat Am. Ins. Co. of N.Y. v. Vegas Constr.
Co., Inc., 251 F.R.D. 534, 539 (D. Nev. 2008). A company “must make a conscientious good;
endeavor to designate the persons having knowledge of the matters sought by the party noti
deposition and to prepare those persons in order that they can answer fully, completely, une
the questions posed . . . . The deponent must prepare the designee to the extent matters are

reasonably available, whether from documents, past employees, or other sourcesDS
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Uniphase Corp. Sec. Litig., Case No. 02-CV-1486 CW (EDL), 2007 WL 219857 (N.D. Cal. Jan.
2007).
V. DISCUSSION

The court now addresses Defendants’ objections to the deposition topics.

A. Securitization

SunTrust, Wells Fargo, MERS, and U.S. Bank object to the deposition notice to the eX
seeks testimony or documents relating to securitization of the mortgage note (“Note”). Thesq
Defendants assert that whether or not the Note was securitized is “irrelevant to the claims an
defenses in the matter and Plaintiff has no standing to question or challenge this process.” H
Letter at 7. They cite to several cases in which courts have held that plaintiff mortgagors did
have standing to challenge the validity of the securitization of the B@rBascosv. Fed. Home
Loan Mortg. Corp., Case No. 11-CV-3968-JFW, 2011 WL 3157063 at *4 (C.D. Cal. July 22, 2(
Junger v. Bank of Am., N.A., Case No. 11-CV-10419 CAS, 2012 WL 603262 at *3 (C.D. Cal. F¢
24, 2012).

However, in this case, Plaintiff does not challenge the validity of the securitization
agreement, nor does Plaintiff allege that Defendants failed to comply with the terms of the
securitization agreement. Rather, Plaintiff sediksovery regarding the securitization of the Not
in order to prove elements of her fraud and unfair business practices claims. Feb. 27 Ledtery :
e.g., TAC at 1 105-06 (“SunTrust and Wells Fargo atteedpo conceal the true owner of Plaintiff
loan form [sic] her in order to receive higher compensation pursuant to the terms of the Pooli
Servicing Agreement . . . which compensates them more if her loan is in default.”). In the org
denying Defendants’ motion to dismiss the SAC, Judge Chen noted that Plaintiff had alleged
Defendants SunTrust and Wells Fargo intended swapresent the owner of Plaintiff’'s loan “in ar

attempt to deceive her because they could thereby collect ‘an additional compensation pursu
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the terms of the pooling and serving agreement in which plaintiff's loan is placed.” Docket Np. 1

at 18 (quoting SAC at 30 1 5-6). Judge Chenradged that the SAC alleged that servicers deri
greater fees from defaulted loans and delaysadoan modification and foreclosure process tha

they do if they grant loan modification&d. (“[Plaintiff] offers general allegations that point to
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scienter, such as SunTrust’s purported incentive to increase its own fees by obstructing Plaintiff’s

efforts to salvage her home loans.”). Judge Chen denied Defendants’ motion to dismiss with

to the fraud claim against SunTrdst.

Discovery regarding securitization and the PSA is therefore relevant to Plaintiff's claims.

Plaintiff may elicit testimony and seek documents relating to securitization of her loan.

ii. ReconTrust’'s Objections to Topics 35 and 36

reg

ReconTrust objects to topics 35 and 36. Topic 35 is “Tina Sevillano’s employment history

for YOU.” Mar. 22 2013 Letter, Ex. C at 14. Topic 36 is “The business relationship that YOU
had with Mr. Ahmad Afzal, the notary who purportedly notarized the ASSIGNMEMNT..’Plaintiff
alleges that the June 21, 2010 Assignment of the Deed of Trust that purported to substitute
ReconTrust as trustee was improperly bacldiated furthermore was signed by an individual
named “T. Sevillano” who did not have authority to assign the deed on behalf of MERS {1
63-65; 85-86; 91. Plaintiff argues that topic 35 is proper because if Sevillano “has a history of

malfeasance, or of not signing documents properly or backdating documents, such informatign

hay

would be highly relevant to this case.” Mar. 22 2013 Letter at 3. Plaintiff asserts that topic 36 is

proper because counsel for ReconTrust has previousiyned Plaintiff’'s counsel that “Mr. Afzal

was a contractor with Recontrust [], which slsaat there was an ongoing business relationship.

[he] was terminated or if he was accused ajigdoing in the past relating to notarizations, such

information would be relevant and/or reasonablgwaled to lead to the discovery of admissible

evidence.”ld. at 3. ReconTrust objects that the deposition topic is improper because Plaintiffican

seek information regarding Sevillano and Afzal's employment history directly from those

individuals? Id. at 7. However, it is reasonable that the employer may have different knowledge

about the existence of malfeasance than the employee or contractor herself. Accordingly, ing

into these topics is permitted.

* Judge Chen granted the motion to dismissfithud claim against Wells Fargo with leave

uiry

to

amend. Plaintiff then filed the TAC, which augmethies allegations related to the fraud claim agajinst

Wells Fargo. [Docket No. 146 at 11 199-122.] The TAC is the operative complaint.

®> Indeed, at the hearing on these motionsgdRTrust's counsel, who is also counse

Sevillano and Afzal, stated that Plaintiff has now deposed both of these individuals.

to
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iii. Defendants’ Other Objections to Deposition Notices
As to the remainder of Defendants’ specific objections to the deposition notices, boiler
assertions of privilege or trade secrets domeet the requirements for a party withholding

information under a claim that it is privilege8ee Fed. R. Civ. P. 26(b)(5)(A). Defendants may,

course, make well-founded objections on the basis of attorney-client or work product privilege

during the deposition, or in response to the requests for prodficith respect to trade secrets,
the parties informed the court that they have completed negotiations on a proposed protectiv
The court finds that a protective order is adequate to meet the concerns raised by the elicitat
proprietary information through the course of discovery.

Defendants also argue that they should not have to provide discovery with respect to
transactions in which they claim they played no role, or subjects about which they claim they
no knowledge.See, e.g., Feb. 27 Letter at 7-9 and Mar. 22 Letter, Ex. C at 3, 15 (“Topics relatil
MERS'’ role in the STARM TRUST are objectionable . . . because MERS is not a party to the
STARM TRUST"; “Topics relating to MERS’ role . . . [in] the FIRST FORECLOSURE are
irrelevant because MERS had no role in the first foreclosure”; “Topics relating to any other er
role in the STARM TRUST . . . are objectionable . . . because MERS cannot speak for anothg
and their respective roles about anything”; “The designated corporate representative for each
defendant will not testify on behalf of other entities, nor will the witness testify as topics that t
. have no knowledge of . . . .”; ReconTrust “played no role in the first foreclosure;” “as loan Tr
[ReconTrust] does not engage in loan modification consideration.”).

The court begins by noting that SunTrust, Wells Fargo, MERS, and U.S. Bank did not
these objections and assertions in their responses to the discovery requests; they raise them
their arguments in the Feb. 27 Letter. The court may ignore the objections as to those Defen
that basis alone. Moreover, Plaintiff allegesttbefendants misrepresented their involvement in
various transactior Seee.g., TAC at 1Y 14 (Defendants were agents, co-conspirators, alter eg

one another); 43 (PSA compensation scheme “incentivized SunTrust and Wells Fargo to

® If Defendants withhold any documents on the basis of privilege, they must promptly p
a privilege log that comports with this court’s Standing Order.
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intentionally conceal the fact that neither engéitfually owned her loan”); 44 (SunTrust stated th
Wells Fargo was the owner of the loan); 60-61 (Wells Fargo disavowed having any ownershi
interest in the loan); 66 (according to MERS online registry, loan was owned by UBS Real Eg
Securities, Inc.); 68-69 (UBS representative informed Plaintiff that UBS had no record of evel
owning her mortgage and that all previously owned mortgages owned by UBS had been bun
securitized, and sold). The parties’ roles continue to be at issue. At the oral argument, vario
Defendants argued that their clients played noipararticular events. Plaintiff disagreed,
highlighting documentary evidence that suggested otherwise. Given that Defendants’ roles g
participation in various transactions are hatgbated, Plaintiff may seek sworn and binding
testimony on these subjects. Plaintiff need not rely on the representations of cSegs=y).,
Makreasv. First National Bank, Case No. 11-CV-2234 JST (KAW), Docket No. 120 (N.D. Cal.
Feb. 23, 2013) at 2 (“[Defendant] further argues thaid Plaintiff during the meet and confer
process that it cannot produce a witness with knowledlgéhat was told to the purchaser, becau
it was not involved in the sale. But a representation by an attorney during the meet and confg
process is not sworn testimony that is binding on the company.”).

Furthermore, to the extent that Defendants object to Plaintiff seeking discovery on iss

about which a Defendant claims to have no kndgie or about transactions that allegedly do nqt

involve a particular Defendant, that objectiomag a basis for precluding a deposition. The witn
can always testify to the Defendant’s lacknbwledge or involvement. The 30(b)(6) topics are
properly exploratory. For example, Plaintiff requests MERS produce a witness who can testi
“IMERS’] role, if any, in the FIRST FORECLOSURE.” Feb. 27 Letter Ex. 8 at 18 (emphasis
added). The way this request is phrased does not require MERS to produce a witness

knowledgeable about MERS role in the FIRST FORBSURE if, in fact, it did not play any role.
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During the hearing, the court modified topic 53 in the SunTrust deposition notice as follow:

“All DOCUMENTS and COMMUNICATIONS REFRRING TO the LOAN origination or the
period of time between the LOAN origination and Riif’'s default.” This modification applies to

this topic to the extent it appears in any other deposition notice. Although the lawsuit does ng




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

challenge the loan origination itself, the initiation of the loan and the period of time leading ug to

default is important background information, and is therefore relevant and discoverable.
At the conclusion of the hearing, the court ordered the parties to meet and confer in th
courthouse to further narrow topics 6 and 7 in the SunTrust notice (and all corresponding top

other notices), to agree on a deposition schedule, and to make agreements about the scope

attorney-client privilege regarding communications after commencement of this lawsuit. Aftef

-

pf

completing their meet and confer session, the parties reported to the court that they had resglvec

issues but one. The court heard the outstanding matter, which is described as follows: Wellg

Fargo’s 30(b)(6) deposition had commenced, but was suspended pending the court’s ruling gn th

present motions. Wells Fargo argued that the remaining questions involve transactions aboyt wt

Wells Fargo had no knowledge, and requested that it be allowed to respond to those questio

1S

through sworn interrogatory responses. As discussed above, given the ongoing disputes abgut t

roles of various parties in the relevant events, the court denies the request. Wells Fargo’s dgpos

should resume with a live 30(b)(6) witness, so that Plaintiff may ask appropriate follow-up
questions.
V. CONCLUSION
The discovery cutoff of March 15, 2013, has already passed. However, per Judge Tig
scheduling order [Docket No. 204], the parties are permtittednduct the discovery that is the

subject of this order. The parties are ordered to complete these depositions and the accomp

ars

anyi

document productions forthwith, pursuant to the agreed-upon deposition schedule that they get ir

courthouse meet and confer session.

IT 1S SO ORDERED.

Dated: April 15, 2013

" oeme—

DONNA M. RYU
United States Magistrate Judge
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