Brown et al v. The Hain Celestial Group, Inc.
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UNITED STATES DISTRICT COURT
Northern District of California

San Francisco Division

ROSMINAH BROWN and ERIC LOHELA, No. C 11-03082 LB
on behalf of themselves and all others
similarly situated, ORDER DENYING MOTION FOR
SUMMARY JUDGMENT
Plaintiffs,
V.

[ECF No. 156]
THE HAIN CELESTIAL GROUP, INC., a
Delaware Corporation,

Defendant.

INTRODUCTION

In this putative class action, Plaintiffs sued The Hain Celestial Group, alleging that it mark
and labels its “Avalon Organics” and “Jason” branded cosmetic products as organic when thq
not made predominately from organic ingrediemmtsjiolation of the California Organic Products
Act of 2003 (“COPA”), California Health and Safety Code Section 11@8%@q Their claims are
as follows: (1) a claim for injunctive relief under COPA (claim one); (2) unlawful, fraudulent, a
unfair business practices under California’s Win@ompetition Law (the “UCL”"), California
Business and Professions Code section 1é2@eq (claims two through four); (3) false
representations and false advertising in violation of the Consumers Legal Remedies Act (the
“CLRA"), Cal Civ. Code 88 175@t seq.1770(a)(5), (7), and (9), and 1780-82 (claim five); and

breach of express warranties in violation of California Commercial Code § 2313.
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Hain moved for summary judgment on the grounds that (A) the California Department of H
(“CDPH"), the agency responsible for enforcing COPA, determined in a February 2013 enforg
decision that the Jason and Avalon Organics labels comply with COPA (thus “extinguishing”
Plaintiffs’ COPA claim), (B) Plaintiffs are egpped from arguing otherwise because they likely
initiated the complaint and were “deeply involved” in the CDPH'’s investigation, and (C) the
CDPH'’s determination is dispositive of Plaintiffs’ remaining claims, which are predicated on &
COPA violation. SeeECF No. 156. Because the record establishes only that the CDPH engag
an informal inquiry and obtained ondx partesubmissions from Hain that resulted only in a
decision not to pursue the matter further, the court denies the motion for summary judgment.

STATEMENT
I. THE PARTIES

The Hain Celestial Group, Inc. is a Delaware corporation that manufactures and distribute
cosmetic products (also referred to as personal care products) under the Jason and Avalon Q
brands. SeeFirst Am. Compl. (“FAC”) 11 1, 7, 13, ECF No. 68. Before 2011, with very few
exceptions, Hain’s Avalon Organics and Jason brand cosmetic products contained less than

percent organically-produced ingredients. Pls. JSUF # 23, ECF N6.RBédginning sometime in

! Record citations are to the Electronic Case File (“‘ECF”) with pin cites to the
electronically-generated page numbers at the top of the document.

2 Before 2011, the following Avalon Organiesoducts contained less than 70% organic
ingredients excluding water and salt and included the phrase “organic [ingredient name]” or *
organic [ingredient name]” on the Principal Display Panel of the labels for such products:

i. Avalon Organics Deodorant Spray, Grapefruit & Geranium with Organic Essential Oil;

ii. Baby Avalon Organics Natural Mineral Sunscreen SPF 18;
iii. Avalon Organics Shampoo, Nourishing Lavender.

Pls. JSUF #25. The following Jason products included the phrase “Pure, Natural & Organic”
Principle Display Panel of the label, lgntained no organically certified ingredients:

I. Jason Kiwi & Apricot Volumizing Root Boost;

ii. Jason Aloe Vera & Bergamot Finishing Spray;

iii. Jason Mint & Rose Intense Moisture Treatment;

iv. Jason Kiwi & Apricot Volumizing Mousse,;

v. Jason Plumeria & Sea Kelp Leave In Conditioning Spray;
vi. Jason Shea Nut Butter;
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2011, Hain changed the formulation and labeling of substantially all of its Avalon Organics br
products and changed the labeling of substantially all of its Jason brand cosmetic products (g
than those that had been discontinued). Pls. JSUF #18, 20.

On or about September 2009, Plaintiff Rosminah Brown purchased a Jason Ester-C Sup¢g
Cleanser Gentle Facial Wash (*Jason Face Wash”) at a Whole Foods Market in Roseville,
California. Brown Decl. § 2, ECF No. 163-1. Therirlabel of the Jason Face Wash, which Bro
reviewed before purchase, stated “Pure, Natural & Orgaic.’At the time of her purchase,
Brown believed that the Jason Face Wash was either completely or at least mostly comprise(
certified organic ingredientdd.

On or about December 2009, Plaintiff Erichela purchased a number of Avalon Organics
products. SeelL.ohela Decl., ECF No. 163-2, 1 2. He purchased an Avalon Organics Lavender
and Body Lotion (“Avalon Lavender Lotion”) from Vitacost.com, an online retairy 6. Before
purchasing the Avalon Lavender Lotion, Lohela read the name of the product and reviewed 3
photograph of the product packagind. The front label and the product name displayed the wq
“Organics” and the front label included a pledge by Hain that the product was “Pro-Orddnic.”

Around the same time, Lohela purchased a number of other Avalon Organics Products, a
relied on the same representations identified with regard to the Avalon Lavender Lation.
total, Lohela purchased seven Avalon Orgariroducts, including: (1) the Avalon Lavender
Lotion; (2) Avalon Organics Glycerin Liquid Hand Soap Lemon; (3) Avalon Organics Vitamin
Soothing Lip Balm; (4) Avalon Organics VitamC Refreshing Facial Cleanser; (5) Avalon
Organics Botanicals Exfoliating Enzyme Scrub Lavender; (6) Avalon Organics Peppermint

Botanicals Shampoo; and (7) Avalon Organics Awapuhi Mango Moisturizing Conditilwher.

vii. Jason Ester-C Hydrating Mask;

viii. Jason Color Treated Conditioner, Jojoba & Lemongrass;
ix. Jason Plumeria & Sea Kelp Moisturizing Shampoo;

x. Jason Plumeria & Sea Kelp Moisturizing Conditioner,

xi. Jason Apricot & Kiwi Volumizing Shampoo;

xii. Jason Red Elements Calming Facial Toner;

xiii. Jason Strengthening Shampoo, Peppermint & Biotin.

Pls. JSUF #24.
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(referencing allegations from the First Amended Complaint). Lohela believed that the statem

ENts

the front of the Avalon Organics labels were true — that the products were either completely gr at

least mostly comprised of organic ingredierits.

Brown and Lohela both are willing to pay more for cosmetic products that are comprised g
or predominately of organic ingredients thangonilar products that contain few or no organic
ingredients.Brown Decl.  3; Lohela Decl. 3.
II. 2011 LAWSUITS AND THE SUBSEQUENT CDPH INQUIRY

A. 2011 Lawsuits

Plaintiff Rosminah Brown and former Plaint@fenter for Environmental Health (“CEH”) filed
this class action lawsuit against Hain in Alameda County Superior Court on May 20, 2011.
See6/22/11 Notice of Removal, ECF No. 1; Pls. JSURE fhe case was one of several filed by t
CEH against manufacturers of personaéganoducts for violations of COPASeeTodzo Decl. | 6,
Exs. 3-5, ECF No. 163-83.0n June 15, 2011, the CEH issued a press release announcing its
lawsuits, including this oneSeeTodzo Decl. 6, Ex. 4, ECF No. 163-3. Soon thereafter, Patri
Kennelly, a Deputy Directomat the CDPH, contacted Plaintiffs’ counsel and asked “for copies
CEH’s COPA lawsuits.” Todzo Decl. § 7. Qune 20, 2011, Plaintiffs’ counsel e-mailed Mr.
Kennelly copies of the complaints in this and another law&eeHain JSUF #3, Ex. C. By
responding to the inquiry, Plaintiffs’ counsel and Plaintiffs did not intend to submit an
administrative complaint. Todzo Decl. 1 8, ECF No. 163-3, .

B. CDPH's July 27, 2011 Letter

On July 27, 2011, Jane Marie Reick, the Chief of the Food Safety Inspection Unit, sent Hg

letter via “Golden State Overnight — Signature Required” inquiring into Hain’s compliance with

? Plaintiff Eric Lohela became a party after removal when Plaintiffs filed their First
Amended Complaint on August 21, 2012eeFAC, ECF No. 68.

4 Because the CEH alleged no injury to itself and instead sued as a private attorney g
under COPA, it lacked Article Il standing to pursue the claims in federal court, and the partie
stipulated to its dismissalSeeECF No. 30.

®> The Joint Statement of Undisputed Facts attached to Hain’s motion states that Mr.
Kennelly was “chief of the [CDPH] Food Safety Section.” Hain JSUF #3.
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COPA with respect to its sale of cosmetic praduie California. Hain JSUF #4 & Ex. D.; Pls.
JSUF #5. She sent similar letters to at least eight other companies on that sarSee&laidzo
Decl. 1 10, Ex. 7.
The letter to Hain, which was cc’d to Mr. Kennelly, said that the CDPH Food and Drug Brg
“Iis the state agency with primary responsibility gmusdiction to enforce the [COPA] related to tH
manufacture and/or sale of cosmetic products identified as organic in California” and informe
that it “recently received a complaint alleging that cosmetics sold by your company do not cof
with the COPA” in that the cosmetics products wedentified as organic” and “failed to meet the|
legal requirements to be identified as organic.” Hain JSUF Ex. D. The letter set forth the rele
portions of California Health and Safety Code sections 110838 (cosmetic products labeled ar
as organic must contain at least 70 peroeganically-produced ingredients) and 110839
(requirements for how multi-ingredient cosmetic products with less than 70% percent organic
produced ingredients may identify the organically-produced ingredients on ingredientdistEhe
letter to Hain did not include any reference to section 110815(k), which defines the term “solg
organic.” The eight other letters sent to other companies that day did reference section 1108
the following context:
In addition to the issues identified above, a review of our licensing database indicates that
company does not possess a valid Organic Processed Product Registration (OPPR) issus
FDB [Food and Drug Branch]. For your convenience, an OPPR application form has been
enclosed.
H&SC Section 110875(a) requires every person engaged in this state in the processing o
handling of processed products sold as organic, including cosmetics, to register with FDB
H&SC Section 110815(k) defines “sold as organic” to mean any use of the terms “organic
“organically grown”, or grammatical variations of those terms, whether orally or in writing,
connection with any product grown, handled, processed, sold, or offered for sale in this st
including but not limited to, any use of these terms in labeling or advertising of any produd
any ingredient in a multi-ingredient product.”

Todzo Decl. Ex. 7, ECF No. 163-10.
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The CDPH asked Hain to submit a written response directed to Ms. Reick’s attention by Augu

8, 2011 regarding the following:
1. A list of all cosmetic products sold by your company that use the terms “organic”,
“organically grown”, “made with” organic ingredients or food groups, or any grammatical
variations of those terms, to identify the product.

2. One complete and legible label for each product identified in #1, above.

C 11-03082 LB (ORDER) 5
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3. The formulation for each product identified in #1, above. The formulation must identify,
all of the ingredients in each product and must clearly show the amount of each ingredien
the pfr%duct ?y weight or fluid volume. Please be sure to mark each formulation as
“Confidential”.

4. Evidence of organic certification by approved third |i)arty organic-certifying
organization for every ingredient identified on product labels as organic.

Hain JSUF Ex. D.The CDPH also noted the following:
COPA applies to all products sold as organic within the state, wherever produced, handle
or processed. Furthermore, it is unlawful for any person to sell, offer for sale, advertise, o
label any product in violation of the COPA.
Finally, the letter advised Hain of the following:
Failure to respond to the letter and/or to correct the identified violations will result in furthe
enforcement action which may include, but is not limited to, embargo, assessment of civil
penalty, and/or referral to a prosecuting attorney for civil and/or criminal prosecution.
Plaintiffs say that they did not lodge a complaint with the CDPH or any other government

agency regarding the Products. Brown Decl. { 4; Lohela Decl. {1 4. The first time Plaintiffs’ c

learned of the CDPH inquiry was on FebruaryZ13, when Hain’s counsel provided him with the

CDPH'’s February 19, 2013 Notice of Resolution (discussed belegTodzo Decl. § 9. Plaintiffs
learned of the CDPH inquiry around February 25, 2013, when Mr. Todzo informed them of th
Notice of Resolution. Brown Decl. | 5; Lohela Decl. | 5.

C. Hain’'s September 20, 2011 Response to the CDPH’s July 2011 Letter

On September 20, 2011, Hain's counsel Simon Frankel sent Hain’s response to Ms. Reicl
cover letter forwarding three charts listing products and 332 pages of documents consisting g
product labels, product formulations, and organic certificates for products. Frankel Decl. § 2,
1-17, ECF No. 158. The body of the letter is as follows:

As we have discussed, | am writing on behalf of The Hain Celestial Group; Haen (
Celestial”) in response to your letter of July 27, 2011.

Your letter requested certain information about products currently sold by Hain Celestial if
California that “use the termsrganic,’* organically grown,” made with’ organic ingredients o
food groups, or any grammatical variation of those tetoislentify the product.As an initial
matter, Hain Celestial does not concede that a product meeting any part of this descriptio
necessarily be one that is “sold, labeled, or represented as organic or made with organic
ingredients,” within the scope of the California Organic Products{‘A‘@PA’?. We also have
uncertainty about the validity and enforceabilit;(KgPA in light of existing federal legislation

Without waiver of these issues, however, Hain Celestial has worked diligently to collect al
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the information requested by your July 27 leteeacordingly, | am attaching three charts that list

products currently (or very recently) sold by Hain Celestial that use thédegamic” (or some
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variation) toidentify the product in any way. Thesbarts,which are for the Avalon Organics®
Earth’s Best®, and Jason® brands sold by Hain Celestial, indicate the argdification status
for each of the listed products and provide othfarmationon the current status of each
product. In addition, | enclose documents numbered HC00000I-000332, which areotdpjes
the labels for each of the Broducts in the three cliartsfew instances, we could not locate
high c1uality artwork)and (b) the formulations for each of these prodiéis you instructed, the
formulations are labeled aSonfidential-TradeSecret,” and we understand they will be treatq
accordingly by the Department of Public Health.) Finally, | enclosert@nic certificates for
the products listed on these charts, with the exception of products for which certification ig
currently pending (and expected shoitlgs indicated on the charts. As | discussed with you
when we spoke on August 4, 2011, Hain Celestial has been working in a focused manner
the past two years to ensure that all of its products comply irspéets with COPAAS
reflected in the enclosed materjagher than discomued products, we believe that Hain
Celestial Broducts currently being sold in California are certified (thrarprocess of being
certified) by third parties as organic consistent with COPA.

Once you have had a chance to review these materials, please let me ymoWwafe any
additional questions or need additional information

d

OVE

ECF No. 158-1. The charts list product name, size, whether the product has an organic clainp on

label, its organic certification status, and whether it is being reformulated, re-labeled, or
discontinued.SeeECF No. 158-1 at 4-13. They indicate that all but 4 of the 98 Avalon Organi
products were being reformulated for “Oct/Nov 2011 Start Shgeé id. All but five Avalon
Organics products were being re-labeled for “Oct/Nov 2011 Start Ship.The chart also shows
that Hain was discontinuing all but two Jason brand produidis.

Hain submitted copies of the revised labels and the revised formulations for each product
identified. Id. Exs. 1-17. Hain provided the pre-2011 lalzeid formulations for just four Avalon
Organics productsSeePls. JSUF #19. Three of the four products were certified to USDA org4g
standards and are not part of this suit, and the fourth product was being discorffieaed.

D. Relevant Events Between September 20, 2011 and the CDPH'’s February 2013 Notice

On March 2, 2012, Hain moved to dismiss the case on the ground that the federal Organi¢

Production Act of 1990 (*OFPA”), 7 U.S.G8 6501-24, expressly preempted COF3eeMot. to
Dismiss, ECF No. 27 at 10 (also arguing that ataming claims should be dismissed because tl

were predicated on a COPA violation). Hain did not mention the CDPH inquiry in its motion,

parties’ December 2011 joint case management statéroeits discovery responses (including it$

® In their initial case management conference statement, the parties must include info
about “[a]ny related cases or proceedings pending before another judge of this court, or befo
another court or administrative bodyeeN.D. Cal. “Standing Order For All Judges,” ECF No. 3

C 11-03082 LB (ORDER) 7
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March 2012 response to Plaintiffs’ December 2011 request for production of documents cong
Hain’s compliance with COPA). PIs. JSUF # 6-13 & Exs. 3 (RFP 9), 4-10. In its motion to dis
Hain also argued that “The California Organic Products Act was enacted in 2003 and has larg
been ignored because non-federal organic product standards have been preempted since thg
enactment of the OFPA.” Motion to Dismiss at 3.

On March 7, 2012, Plaintiffs’ counsel sent an e-mail to Pat Kennelly at CDPH, attached H
motion to dismiss, and asked whether Mr. Kennelly had “any additional thoughts regarding H
arguments.” Hain JSUF #5, Ex. E.

On August 1, 2012, the court denied Hain’s motion to dismiss, rejecting Hain’'s OFPA

erni
mis

jely

A\1%4

RN’

RiN’s

preemption argument and its later-raised argument that the USDA had primary jurisdiction oVer tl

labeling claims.SeeECF No. 58.

Other relevant case events after the court’s denial of the motion to dismiss in August 201
include the court’s rulings against Hain in the parties’ discovery disp8ts, e.9g8/10/12 Order,
ECF No. 64; 9/6/12 Order, ECFoN75; 12/11/12 Order, ECF No. 13#e10/28/13 Order, ECF
No. 155 at 2-9 (recounting case chronology). In September 2012, the court also certified for
its August 2012 order denying the motion to dismiss, but the Ninth Circuit denied the petition
appeal in December 2012. 9/24/12 Order, ECF No. 79; Docket, No. 12-80186 (9th Cir. Dec.
2012). The court denied Hain’s motion to disnties FAC for Plaintiffs’ alleged lack of standing
on December 22, 2015eeECF No. 104.

E. Hain’s January and February 2013 Communications with the CDPH

Between September 21, 2011 and January 28, 2013, there were no communications betw
Hain and CDPH regarding CDPH'’s inquinto Hain’s compliance with COPARIs. JSUF #14. Or
January 28, 2013, Hain’s counsel, William Friedman, sent an email message to Ms. Reick sa|
that Hain had responded in September 2011 to her July 2011 letter, noting that Hain had not
received any response, and asking to speak with her about the rBagEriedman Decl. Ex. 2,

ECF No. 157-2 at 2. On February 4, 2013, Ms. Reick sent a reply email saying that the Hain

Celestial file was forwarded to Regional Administrator Mary Kate Miller for review and that M$

Miller would contact Mr. Friedman within 10 working dayisl.

C 11-03082 LB (ORDER) 8
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On February 7, 2013, Mr. Friedman sent an email to Ms. Miller asking whether she had a
moment to speak that day and saying that he had reviewed Hain’s previous submission and *
to provide some additional information to youseeTodzo Decl. Ex. 9, ECF No. 163-12. Ms.
Miller responded that same day, saying that she would pull the notes and call him $torifly.
Friedman emailed back with his availabilityatiafternoon and attached the two COPA provision
cited in CDPH’s July 2011 letter, California Health and Safety Code sections 110839 (cosmet
products labeled and sold as organic must contain at least 70 percent organically-produced
ingredients) and 11039 (cosmetic products with less than 70% percent organically-produced
ingredients may identify organically-produced ingredients only on ingredient lists and only in
certain defined ways)See id.

On February 8, 2013, Mr. Friedman sent Ms. Miller a letter to supplement Hain’s Septeml
2011 letter and included several samples of the revised Jason @belfsiedman Decl. Exs. 1-2,
ECF No. 157-1, 157-2. He first characterized the CDPH'’s July 2011 letter as (A) referencing
COPA, California Health & Safety Cod&® 110838 and 110839, and (B) inquiring about whethe
“cosmetic products marketed under Hain-Celestial’'s three product brands, Avalon Organics, |

and Earth’s Best, may be non compliant with COPA’s requirements.” He next said that in

September 2011, Hain “replied that the products complied with COPA’s labeling requirements.

then argued the following:
Prior Labels
The September 2011 submission demonstrated that:

1. The Avalon Org?anics_branded produtits notuse the word “organic” on the principle [sic]
display panel at all, but instead used the word “organics” in its brand name on the principa
display panel.

2. Jason products used the tagline “pure, natural, organic” in very small font on the princig
display panel and Earth’s Best products used the word “organic” on the principal display g

Each product contained certified organic ingredients. None of these products, however, uj
word “organic” to modify the common name of the prodea.“organic shampoo”) and none
of the products used the word “organic” to idenéfyyagricultural ingredients or product
content on the product’s principal display pafeet).“made with organic ingredients” or
“organic lavender”). Because the products typically contained organic ingredients that tota
less than 70%, each product restricted reference to the certified organic ingredients to the
ingredient panel only5eeCOPA, 8§ 110839 (limiting reference to “organic content” in produg
with less than 70% content to the ingredient panel).

C 11-03082 LB (ORDER) 9
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for six Jason products showing that the “pure, natural and organic” tagline had been removed
certificates showing that Avalon and Earth’ssBproducts were now certified to ANSI/NSF-305

organic standarddd. As to the current labels, he concluded:

F; Pls. JSUF #6, Ex. F. The notice begins with the acknowledgment that the CDPH “reviewe
documentation you submitted in response to the CDPH letter sent to Hain Celestial Group on
21, 2011. You provided labels for various Aval@rganics®, Earth’s Best and Jason brands

personal products for review to ensure compliance with the California Organics Products Act

(COPA), including sections 110838 and 11083%lie notice then says the following:

C 11-03082 LB (ORDER) 10

Because no Avalon Organics, Jason or Earth& Beduct declared a percentage of organic
content, or modified the common name of the product by placing the word “organic” in froj
the product’s common name, on the product’s principal display panel, none of the product
identified as a product containing 70% organically produced ingredients under§ 110838. |
importantly, as the quotation from § 110839 in the Department’s July letter states, COPA
expressly authorizes cosmetic products with less than 70% organic content to be sold in

California provided that the “organic content” is identified only on the ingredient panel. The

organic content of the cosmetic products of each of Hain Celestial’s three brands was les
70%, and that content was identified solely on the ingredient panel as required under Sec
110839. AccordinglK, each brand’s products \/\mIEmisIeadinch?/ labeled under COPA, and i
fact complied with the plain meaning of both 88’s 110838 and 110839 of COPA.

He concluded with the following paragraph about the prior labels:

Based on the foregoing, tipeior product labels of all three brands (the subjects of the

complaint) complied with COPA'’s requirements because COPA does not prohibit the use
the word “organic” on the principal display panel of cosmetic products with less than 70%
organic content as long as its use does not suggesgredient is organic that is not organic,
or that the product contains 70% organic content when it does not. Here, the company’s
products were not misleadingly labeled under Sec. 110838 or 110839 because not a sing
product referred to organic content, the percentage or organic ingredients, or declared the
common name of the product to be an “organic” product on the front display panel.

The letter also made representations about the current labels and included revised label g

[T]he currentlabels of all three brands comply with COPA’s requirements. The Avalon
Organics and Earth’s Best product principal display panels now state the products contair]
70% or more organic content and that they are certitfied to the ANSI/NSF-305 cosmetic
standard. Jason brand products continue to contain less than 70% organic content and rg
the certified organic ingredients solely on thgredient panel as directed by Section 110839.

F. The Notice of Resolution

On February 19, 2013, the CDPH sent Hain a short “Notice of Resolution.” Hain JSUF #4

The Avalon Organics® and Earth’s Best ansodabrands were not found to represent the
products as “organic”, or to use the word “organic” to identify ingredients or modify conten
on the Principle Display Panel (PDP). However, it is noted that Hain Celestial Group has
taken the following voluntarilydic] actions to meet buyer and labeling specifications.
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* The Avalon Organics® and Earth’s Besdpicts were tested for the percentage of
organically produced ingredients as evidence that they contain 70% or more
organically produced ingredients. You provided certification from Quality Assurang
International (QAI) as documentation that specific Avalon Organics® and Earth’'s
Best products comply with ANSI/NSF 305egjifications as containing not less than
70% organic ingredients.

« Jason product labels originally contained a tag line that included the words, “pure
natural — organic” on the PDP. You removed these words from the labels an
provided a copy of the revised labels as verification.

The ingredient panel on the Information Panel (IP) of Avalon Organics®, Earth’s Best and
Jason product labels listed organic ingredients, as permitted under COPA.

We appreciate the efforts you have taken to address this inquiry and consider the matter
resolved.
G. Plaintiffs’ Post-Notice of Resolution Correspondence with the CDPH

As discussed above, Plaintiffs’ counsel Mdkdzo learned about the CDPH inquiry on

February 21, 2013, when Hain’s counsel gave him a copy in connection with the parties’ medijatic

efforts. SeeTodzo Decl. 1 9. That day, he sent Ms. Miller an email forwarding two orders: (A)
Judge Brick’s order in Alameda County Superior Court interpreting COPA as prohibiting any
the term “organic” or its grammatical variants on the principal display panel of cosmetic prodd
that contain less than 70% organic ingredients and (B) this court’s order reaching the same
conclusion.SeeHain JSUF #7, Ex. G. An email from Mr. Todzo to Mr. Kennelly says that Mr.
Todzo left messages for Mr. Kennelly, who responded by email on March 5, 2013 that he wa;j
dealing directly with organic issues and typically did not discuss letters issued to another firm
counsel not representing the firm that received the leBeeHain JSUF #8-12, Exs. H-K. Mr.
Todzo responded that the CDPH seemed to be treating CEH’s lawsuits as administrative con
and “[i]f so, the Department should be able to discuss the letters with me as the attorney for t
complainant.”Id. Ex. H. Mr. Kennelly responded that “CEH opted to file these lawsuits instea
referring the alleged violators to CDPH for investigatiotd” Ex. L. Mr. Todzo responded, “I
agree that CEH did not intend to initiate an administrative complaint with the DepartrigeriX.

K. He explained that if the CDPH treated him, the CEH, or Ms. Brown as complainants, then
was entitled to information regarding how they were handled. Alternatively, “[i]f the complain{

referenced in the Department’s lettersmoebased on the complaints | sent you in June 2011[],
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Mr. Kennelly responded the next day by e-m&keeHain JSUF #13, Ex. M. With regard to th
impetus for the CDPH inquiry, Mr. Kennelly stated the following:
We initiated a follow-up investigation after hearing about the alleged violations of COPA ir
the media. We likely used “receipt of complaint” language in the letters to the companies
that is the standard language in our letters that are generated when we have not conductg
investigation. If you recall, CEH publicized its lawsuits in the media via a press release
before you ever provided a copy of the complaint. | had to actually call CEH and ask for g
copy of the complaint which you ultimately provided at a later time. These facts make it
very difficult to argue that you are a complainant.
ANALYSIS
I. LEGAL STANDARDS
A. Summary Judgment
The court should grant a summary judgment motion if there is no genuine issue of materig
and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P As@{ajson v.

Liberty Lobby, InG.477 U.S. 242, 247-48 (1986). Material facts are those that may affect the

outcome.Anderson477 U.S. at 248. A dispute about a matddat is genuine if there is sufficient

evidence for a reasonable jury to return a verdict for the non-moving perat 248-49.

The party moving for summary judgment bears the initial burden of informing the court of 4
basis for the motion, and identifying portions of the pleadings, depositions, answers to
interrogatories, admissions, or affidavits which demonstrate the absence of a triable issue of
fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). To meet its burden, “the moving party
must either produce evidence negating an essential element of the nonmoving party’s claim ¢
defense or show that the nonmoving party does not have enough evidence of an essential el
carry its ultimate burden of persuasion at tridNissan Fire & Marine Ins. Co., Ltd. v. Fritz
Companies, In¢210 F.3d 1099, 1102 (9th Cir. 2008¢e Devereaux v. Abhe363 F.3d 1070, 107{
(9th Cir. 2001) (“When the nonmoving party has the burden of proof at trial, the moving party
only point out ‘that there is an absence of evidence to support the nonmoving party’s case.™)
(quotingCelotex 477 U.S. at 325).

If the moving party meets its initial burden, the burden shifts to the non-moving party to pr

evidence supporting its claims or defensisssan Fire 210 F.3d at 1103. The non-moving partyj

C 11-03082 LB (ORDER) 12

11

as
bd a

| fa

Case

he

mat

nee

Ddu




UNITED STATES DISTRICT COURT
For the Northern District of California

© 00 N o o b~ W DN P

N RN NN N NN NDNEPR P P P B P P PP
© N o 00 A W N P O © ©® N O 00 M W N P O

may not rest upon mere allegations or denials of the adverse party’s evidence but instead mu
produce admissible evidence that shows there is a genuine issue of material fact Bedrial.
Devereaux263 F.3d at 1076. If the non-moving party does not produce evidence to show a g
issue of material fact, the moving party is entitled to summary judgn@ittex 477 U.S. at 323.

In ruling on a motion for summary judgment, inferences drawn from the underlying facts a
viewed in the light most favorable to the non-moving palatsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986)

B. COPA'’s Labeling Requirements For Cosmetic Products

The California Organic Products Act is set forth in California Health & Safety Code sectior
110810et seqand is part of the larger Sherman Food, Drug, and Cosmetic SaaCal. Health &
Safety Code § 110810 (“This article shall be known, and may be cited, as COPA.”) COPA re
the requirements for products sold as organic in Califor&ee, e.gid. 88 110820 (“no product
shall be sold as organic pursuant to this article unless it is produced according to regulations
promulgated by the NOP [National Organics Products Act]” except for identified exceptions),
110880 (“This article shall apply to all products sold as organic within the state”). “Sold as
organic’ means any use of the terms ‘organic,” ‘organically grown,” or grammatical variations
those terms, whether orally or in writing, iarmection with any product grown, handled, process
sold, or offered for sale in this state, including, but not limited to, any use of these terms in lal
or advertising of any product and any ingredient in a multi-ingredient prodiaict§’ 110815(K).

Two other provisions are relevant to the cosmetic products at issue in the litigation: sectio
110838, which sets forth the compositional requirements for products sold or labeled as orga
section 110839, which sets forth the labeling requirements for multi-ingredient cosmetic prod
with less than 70% organically-produced ingredients.

First, section 110838(a) requires that “[c]osmetic products sold, labeled, or represented aj
organic or made with organic ingredients shall contain, at least 70 percent organically produd

ingredients.” Cal. Health & Safety Code § 110838(a).

" Section 110838(b) sets forth the methods for calculating the percentage “of all orgar
produced ingredients in an agricultural product sold or labeled as ‘organic’ or “100 percent or
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Second, section 110839 applies to cosmetic products with less than 70 percent organicall
produced ingredients:
Multi-ingredient cosmetic products sold as organic in California with less than 70 percent

organically produced ingredients, by weight or by fluid volume, excluding water and salt,
may only identify the organic content as follows:

(a) By identifying each organically produced ingredient in the ingredient statement with the

word “organic” or with an asterisk or other reference mark that is defined below the
ingredient statement to indicate the ingredient is organically produced.

(b) If the or anicalc!ly produced ingredients are identified in the ingredient statement, by
displaying the product’s percentage of organic contents on the information panel.
Id. at § 110839.
C. Enforcement of COPA

It is unlawful to sell, offer for sale, advertise, or label any product in violation of COPA.

Id. 8 110890. COPA sets forth mechanisms for @sking and punishing violations of COPA. This

section reviews them in the order in which they occur in the statute.
Section 110915 provides that “in lieu of prosgmn,” the Director may levy certain civil
penalties or issue a notice of violation for first offenses in lieu of a civil penaltg 110915(a)-

(c). If acivil penalty is levied, then the person against whom the penalty is levied may ask fo

then must be given, an administrative heariltg. 8§ 110915(d). At the hearing, the person has the

right to review the evidence of the violation &tttk right to present evidence on his own behalf.’

Id. If the person does not request a hearing, the civil penalty is a final, non-removabldcbrdgr.

or sold, labeled, or represented as being made with organic ingredients or food groups, or as

produced products in solid form, liquid form, or bothee id§ 110838(b). For products containin
organically-produced ingredients in solid form, the percentage of organic ingredients is calcul
by dividing the weight of the organic ingredief¢xcluding water and salt) by the total weight of
the finished product (excluding water and salt). For products containing organically-produced
ingredients in liquid form, the percentage of aiigangredients is calculated by dividing the fluid
volume of the organic ingredients (excluding wated salt) by the fluid volume of the finished
product (excluding water and salfd. For products containing organically-produced ingredients
both solid and liquid form, one divides the combined weight of the solid ingredients and the W
of the liquid ingredients (excluding water andt)shy the total weight of the finished product
(excluding water and salt)d.

inclusive of organic ingredients.” The method depends on whether the product has organicalE/-
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a hearing is held, review of the decision of director may be sought by any person within 30 dg
of the date of the final order of the direcparsuant to” California Code of Civil Procedure 1094.
Any civil penalty levied under section 110915 “may be recovered in a civil action brought in th
name of the state.fd. § 110915(f).

Section 110930 addresses CDPH'’s enforcement authority:

The director shall, to the extent funds are available, enforce this article applicable to all

processors and handlers of processed products sold as organic.”

Id. 8 110930see alsad. 88 110812 (director shall enforce regulations promulgated by the Nati
Organic Program (“NOP”)), 110815(b) (“Director” means the Director of the Department of Hg
Services), (c) (“enforcement authority” means governmental unit (now, the CDPH) with prima
enforcement jurisdiction under section 110930), (e) (“handle” means to sell, process, or pack
agricultural products).

Section 110940 provides a process for filing compgaabout COPA violations and respondin
to them. Section 110940(a) provides that any person may complain to the director about sus
COPA violations by “a person over whom the director has responsibility as provided in this ar
or regulations adopted by the NOP.” Sectld9940(b) addresses the procedures for addressin
complaints:

The director shall, to the extent funds are available, establish a procedure for handling
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palth
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nge
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complaints, including, provision of a written complaint form, and procedures for commencing :

investigation within three working daﬁs of receiving a written complaint regarding fresh fog
and within seven working days for other products, and completing an investigation and re

d
port

findings and any enforcement action taken, if any, to the complaint within 90 days thereafier.

Id. 8 110940(b). Section 110940 has three more sections. Section (c) allows the director to

establish minimum information requirements to determine the verifiability of a complaint and may

provide for rejection of a complaint that does not meet the requirements (but must provide wr
reasons for rejection of the complaint to the complainant). Section (d) reiterates that the dire
responsibilities under section 110940 “shall be carried out to the extent funds are available.”

Section (e) requires that California’s complaint process must meet the complaint processes g
in the NOP regulations.

Section 110950 allows the director to “adopt any regulations as are reasonably necessary
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assist in the implementation of, or to make more specific, the provisions of, this article.”

The Sherman Law has other enforcement mechanisms to address COPA violations. Und
section 111840, “[tlhe Attorney General, any district attorney, or any city attorney to whom th
department reports any violation of this ganeaning, the Sherman Law] may begin appropriate
proceedings in the proper court.” Under section 111900, “[tlhe Attorney General or any distri
attorney, on behalf of the department [the CDPH}y fméng an action in superior court . . . to gra
a temporary or permanent injunction restrairang person from violating any provision of this
part.” 1d. § 111900. Section 111910 allows a private right to sue for injunctive relief:

(a) Notwithstanding the provisions of Secti1l11900 or any other provision of law, any
person may bring an action in superior court pursuant to this section and the court shall h

Ve

Jjurisdiction upon hearing and for cause shown, to grant a temporary or permanent injunction

restraining any person from vailng any provision o?[COPA].

Id. 8§ 111910(a). A private party seeking injunctive relief need not “allege facts necessary to s
or tending to show, lack of adequate remedywat ta to show, or tending to show, irreparable
damage or loss, or to show, or tending to shovique or special individual injury or damagesd:
In addition to injunctive relief, the court may award reasonable attorney’sltees111910(b).
The private right of action, however, “shall not be construed to limit or alter the powers of the
department [meaning, the CDPH] and its authorized agents to bring an action to enforce this
pursuant to Section 111910 or any other provision of ldd.’8 111910(c).
II. CDPH'S INFORMAL INQUIRY DI D NOT DECIDE THE COPA CLAIM

The main issue is whether in its February 19, 2013 Notice of Resolution, the CDPH decid¢
Hain’s labels did not violate COPA and, if iddiwhether that decision precludes Plaintiffs’ COP4
claims in this litigation. Hain’s argument is that the CDPH process was an “enforcement
proceeding” that “extinguished” Plaintiffs’ claifar injunctive relief under COPA for the alleged
violations of Section 110839. Motion, ECF No. 156 at 13, 19-20. The basis for this argumen
COPA permits both CDPH and Plaintiffs to seek injunctive reliéfat 19. Plaintiffs thus are
acting as private attorneys general and are bringing an enforcement action to protect the pub
not to benefit themselves as private partiéd). The CDPH is the statute’s primary enforcer, and

the CDPH “has determined that Avalon Organics products are now each certified as containif
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minimum organic content and that Jason products no longer bear the tagline “pure, natural &
organic.” Id. at 20. “This moots the allegations by Rtdfs—the statute’s secondary enforcer—wit
regard to the front panel use of the word ‘organic’ or ‘organics’ for each bréhdAccordingly,

Hain concludes, “there is no COPA violation to prospectively enjoin and no public interest to |

achieved in this court by maintaining this claimd:

On this record, the court concludes that the CDPH’s Notice (A) was only an informal “noti¢

issued at the end of CDPH'’s informal inquadyout a possible COPA violation — of the agency’s
decision not to pursue further action, and (B) does not preclude Plaintiffs’ COPA claim in this
lawsuit. This conclusion is supported by several factors.

First, the inquiry was informal on its face. CDPH'’s July 2011 letter said only that CDPH
“recently received a complaint” that Hain’s cosmetics did not comply with COPA’s requiremet
regarding the identification of cosmetic products as organic, identified the two statutes (Califg

Health and Safety Code 88 111038 and 111039) that address compositional and labeling

De

en _

\ts

rnia

requirements for cosmetic products sold as organic, and asked Hain to provide a list of products

use the term “organic” (or variations of organic), the labels for those products, the formulatior
recipes) for the products, and evidence of organic certification for organic ingredients. Hain J
Ex. D. The context of the July 2011 letter supports its informality: the letter was one of nine S
letters sent that daySeeTodzo Decl. Ex. 7. The letters referred generically to receipt of compl
(and did not identify them). As discussed above, the agency appears to have initiated its inq
after the Center for Environmental Health’s June 15, 2011 press releases about its lawsuits
(including this one).See supr&&TATEMENT (11)(A)-(G) (the chief of the CDPH Food Safety
Section heard about the alleged violations in the media).

Second, the process that followed was informal too. Hain's September 2011 submis®a&n
parte Frankel Decl., Ex. 1, ECF No. 151-1. Eighteen months went by with no response from
CDPH. Then, on January 28, 2013, Hain’'s counsel sent an email to the head of CDPH'’s Fog
Safety Inspection Unit (the person who sent the July 2011 inquiry), asked about the status, a
to speak to her. Friedman Decl., Ex. 2, ECF No. 157-2. On February 4, 2013, she replied, si

that the Hain Celestial file had been sent to the Regional Administrator for review and to expsg
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response within ten working daykl. On February 7, 2013, Hain’s counsel and the Regional
Administrator exchanged emails arranging to speak later that day, and on February 8, 2013,
counsel sent a letter to supplement Hain’s September 2011 submiskjdfriedman Decl., Ex. 1,
ECF No. 157-1. Eleven days later, on February 19, 2013, the CDPH issued its Notice of Res
Hain JSUF #6, Ex. F.

Third, the process’s informality also is shown by the fact that the agency considered only
ex partesubmissions. That fact is established by the first paragraph of the notice, which begil
acknowledging that the CDPH reviewed Hain’s “documentation submitted in response to the
letter sent to Hain Celestial Group on July 27, 2011,” including the lalgklsThe only
documentation is Hain’s twex partesubmissions in September 2011 and February 2013. The
September 2011 submission mostly was about products being reformulated for shipment in {
or November 2011 or discontinue8eeFrankel Decl. Ex. 1, ECF No. 151-1 (September 2011
submission provided information regardir@dducts currently (or very recentlgbld by Hain
Celestial” that use the term “organic” (or variants such as organically-gfFd@If; No. 158-1 at 4-
13 (attached charts show that for the Avalon products, all but 4 of the 98 products were prodt
being reformulated for an “Oct/Nov 2011 Start Ship” and all but 5 were being relabeled; all by
Jason products were being discontinu@ly; JISUF # 19 & Exs. 1-17 (Hain submitted pre-2011
labels for just four Avalon products, three ofiethwere certified to USDA organic standards and
are not part of this lawsuit, and one that Wwamg discontinued); Friedman Decl. Ex. 1, ECF No.
157-1 (attachments were revised label proofs for several Jason products showing that the “pt

natural, and organic” tagline had been removed).

8 The submissions regarding Hain’s October/November 2011 new products are for prq
that purport to meet COPA’s 70-percent compositional standards (as opposed to the old prod
which undisputedly — with very few exceptions — contained less than 70 percent organically-
produced ingredients)SeePls. JSUF # 23.

° In addition to theex parteprocess showing the informality of the inquiry, this record
refutes Hain’s argument at the hearing that one cannot conclude necessarily that the CDPH ¢
consider all labels at issue in this litigation. The letter’s first paragraph — acknowledging revig
Hain’s documentation — suggests that it considered nothing more. In its sagoadesubmission
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In sum, the entire inquiry was a letter,@npartesubmission in 2011, an 18-month hiatus, a
secondex partesubmission following some informal emails and possibly a conversation, and &

notice. The process suggests only an informal inquiry and a decision not to proceed further,

shc

A

conclusion bolstered by the agency’s post-notice communications to Plaintiffs’ attorney that He w

not a complainant and was not entitled to know the details of a response made tSd¢asupra
STATEMENT (I1)(G).

Hain’s arguments do not alter this conclusion.

First, Hain argues that Plaintiffs’ inability to present evidence, participate in the process, 0
cross-examine witnesses does not mean that the agency’s decision does not preclude Plaint
claims. Motion, ECF No. 156 at 22. Hain analogiwea private plaintiff's lack of right to
participate in proceedings such as a district attorney’s decision not to prosecute, the State Ba
decision not to revoke a lawyer’s license, a zoning board’s decision not to grant a conditional
permit, and other public matters where “no single member of the public has a right to particip
direct outcomes, yet everyone is bounttl” In support of this argument, Hain cites California la
regarding claim preclusion, arguing that it appliesduse the CDPH and Plaintiffs seek to advar
the same “primary right” to be free of products that do not comply with CO&At n.9. Because
this action addresses the same primary right “adjudicated” by the CDPH, Hain argues that thq
proceedings (the federal case and the CDPH'’s “decision to take up the cause”) involve a sing
cause of action for purposes of claim preclusiSee id.

The problem is that this argument is predicated on the CDPH's “decision to take up the cg

action and its “adjudication” of it. As discussed above, the informality of the process belies th

in February 2013, Hain argued forcibly that the September 2011 submissions demonstrated
prior product labels” complied with COPA’s requirements. Friedman Decl. Ex. 1, ECF No. 15
An argument that the September 2011 submissions demonstrated something about the prior
labels does not alter the record about what Hain actually submitted and what the CDPH actus
considered: current or anticipated Avalon products (except for four), information showing Jag
products that were discontinued, and several revised Jason labels. Moreover, in conclusion,
CDPH said, “[w]e appreciate the efforts that you hiaken to address this inquiry and consider t
matter resolved,” again leading to the conclusion that it considered only Hain’s submissions.

JSUF #6, Ex. F.
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predicate. It was not a formal adjudicatidn.

Hain counters in its reply brief that the CDPH adjudication was an enforcement matter, not an

adjudication in the sense of a judicial proceedi&g requires a trial-like process. Reply, ECF Nq.

167 at 15. Trial-like procedures might be required for administrative proceedings to take awa

y

Plaintiffs’ liberty or property rights (and Hain gives examples such as imprisonment, deportation,

loss of a job, license, or public benefit). But — Hain argues — this situation is different becaus

CDPH is the state agency charged with enforcing COPA and its Notice is an enforcement de

that precludes Plaintiffs’ private-attorney-general lawsuit for the same relief “adjudicated” in the

enforcement proceeding. Motion, ECF No. 156 at 21-22; Reply, ECF No. 167 at 15.
Plaintiffs acknowledged at the hearing on this motion that an administrative enforcement
proceeding (by an agency with authority) that addressed conclusively an injunctive relief clair
conceivably could preclude private persons (acs@rivate attorneys general) from pursuing a
claim for injunctive relief in a separate civil action. And administrative enforcement proceedir]

that “get it wrong™ (as Hain characterized the issue at the hearing) still might preclude a civil

10 Plaintiffs point out that federal coudiscord preclusive effect to the adjudicative
determinations of a California administrative agency only where the state proceeding satisfie{
fairness requirements set outnited States v. Utah Construction & Mining €884 U.S. 394
(1966). Opposition, ECF No. 163 at 23 (citivgler v. County of Santa Cry39 F.3d 1030, 1032-
33 (9th Cir. 1994) an®Ison v. Morris 188 F.3d 1083, 1086 (9th Cir. 1999). Those factors are {
(1) the administrative agency acted in a judicialacdly, (2) the agency resolved disputed issues
fact properly before it, and (3) the parties had an adequate opportunity to litgjhée, 39 F.3d at
1032-33. “The threshold inquiry . . . is whatlaestate administrative proceeding was conducted
with sufficient safeguards to be equated with a state court judgriveiier, 39 F.3d at 1033
(internal quotation omitted).

1 As for mistakes, Plaintiffs point out that the CDPH'’s statement that the labels “were
found to use the word ‘organic’ to identify ingredients or modify content on the Principle Displ
Panel (PDP)” is wrong in that “even Hain’s limited production of labels to CDPH included bott
labels that explicitly identified organic ingredients and ones that identified some organic contg
the PDP. For example, as Hain concedes, a number of labels submitted to CDPH included ¢
that the products are made with ‘Organic OilsSeéeOpposition, ECF No. 163 at 32-33. In the
context of this informal inquiry, the mistakes bolster the conclusion that the process was not §
enforcement action and instead was an informal inquiry that relied only on Hain’s arguments
(including, for example, its February 2013 argument that the September 2011 submissions
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action for injunctive relief so long at the proceedihgsd the requisite procedural safeguards. BY
here, as Plaintiffs argue, the agency proeesskresulting notice did not have the procedural
safeguards and formality of an agency decision. This process involved only consideration of
informal, ex partesubmissions mostly about reformulated and relabeled products and
representations about them, and it did not include any consideration of additional information
independent evaluation about the products or their ingredfents.

Hain cites no cases where any court has found binding an agency’s decision in a process
CDPH’s process to support a conclusion that the undersigned ought to construe the CDPH's
as precluding Plaintiffs’ COPA claim here.

For example, its res judicata and collateral estoppel cases all involve prior judicial actions

established that the prior Avalon labels did viotate COPA (even though Hain submitted only fq
pre-2011 Avalon labels, three of which were USDAt{fied Organic and thus are not part of this
litigation).

A related point about the reliability of the CDPH process is that Plaintiffs say that they hav
begun receiving Hain’s document production and have identified numerous examples of pre-]
Avalon Organics and Jason product labels that include references to specific organic ingredid
example, “made with organic ingredientsQpposition, ECF No. 163 at 33 n.17; Pls. JSUF #25,
Ex. 13. Plaintiffs also acknowledge Hain’s efforts since 2011 to bring its products into compli
with COPA’s 70-percent compositional requirements but have identified some examples whe
do not. Todzo Decl. § 14, Ex. 11. There also may be an issue about the organic certification
standards and how Hain calculates the organic conggdOpposition, ECF No. 163 at 13 n.2.
Plaintiffs point out that these are fassues, discovery is ongoing, and summary judgment is
premature.ld.

2 The notice has only two short substantive parts. The first substantive sentence say
following: “The Avalon Organics®, Earth’s Besihd Jason brands were not found to represent
products as ‘organic’, or to use the word ‘organic’ to identify ingredients or modify content on
Principle Display Panel (PDP).” Hain JSUF Ex. F. This sentence is read in the context of the
sentences that follow, which refer to Hain’s “voluntarily [taking] actions to meet buyer and lab
specifications” by testing the Avalon products to shbat they contained 70% or more organical
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produced ingredients, by providing certifications, and by discontinuing the words “pure — natural -

organic” from the Jason productl. As discussed above, the Jason brands were discontinued
the new Avalon products — unlike the ones at issue in this litigation — purport to meet COPA'’S

percent compositional requirements. Whether that is true was not tested in the agency’s pro¢

See supra.11 (discussing mistakes).
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bar subsequent actions regarding the same issues (and not agency administrativé lattxmse
informal proceedings like this onejeeMotion, ECF No. 156 at 21-228ge, e.g., Alvarez v. May
Dept. Stores Cp143 Cal. App. 4th 1223, 1233-40 (2006) (order denying class certification in

case precluded other putative class members from litigating identical claims in subsequent sy

part because class member were adequately repres&iteadns for Open Access to Sand & Tide

Inc. v. Seadrift Ass;i60 Cal. App. 4th 1053, 1072-73 (1998) (settlement and judgment in

representative lawsuit between authorized government agencies and landowner barred priva

from asserting the same claims in subsequent &yit)sburger v. Dairymen’s Fertilizer Coop., Ing.

266 Cal. App. 2d 269 (1968) (affirming postdigment injunction barring homeowners from
pursuing a private nuisance action against dairy cooperative after dairy prevailed against loca
governments in public nuisance action, and governments and homeowners were in miityy;.
City of Los Angelesl 90 Cal. App. 2d 112, 128 (1961) (affirming grant of summary judgment o
judicata grounds against plaintiff based on judgment in previous representativerseaty. Sixth
Dist. Agric. Ass’n201 Cal. 502, 514-15 (1927) (prior mandamus action by city and county, an
subsequent judgment against the government, bars subsequent suit by taxpayers).

Hain also cites cases to support the conclusion that taking away benefits require more prq
than licensing (for example), but those cases involved an opportunity for public particif&emn.
e.g, California Radioactive Mat’ls. Mgt. Forum v. Department of Health Sei¥sCal. App. 4th
841, 856-68 (3rd Dist. 1993). Hain also analogined SDA pre-market approval of labels, a

process that results in preemptid®eeMotion, ECF No. 156 at 26-27; Reply, ECF No. 167 at 24;

see, e.g.Meunrit v. ConAgra Foods IncNo. 09-0220 CRB, 2010 WL 2867393, at *6-7 (N.D. C4
July 20, 2010) (UCL, CLRA, and breach of warranty claims for ConAgra’s alleged improper
production practices and misleading labeling opites preempted by FDA'’s inspection of facility
(when Plaintiff did not allege a violation ofderal regulations) and the USDA'’s and FSIS’s pre-
approval of ConAgra’s labelingBarnes v. Campbell Soup Cblo. C 12-05185 JSW, 2013 WL
5530017, at *5 (N.D. Cal. July 25, 2013) (collectingasaand holding that pre-approval of labels

13 Seesupran.10 (discussing standards that apply to agency adjudicative actions, whig
CDPH process is not).
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the USDA and FSIS precludes state law claimgaltpfalse or misleading labeling). But those
cases involve an elaborate statutory and regylacheme and regularly-followed administrative
procedures. Regulatory schemes and regulailgwied administrative procedures also are
characteristics of the other examples that Hain cited at the hearing or in its motion: certificatig
elevators, certifications of gas pumps, and zoning conditional use permits.

There are no cases construing an administrative inquiry like this — triggered by a “complai
and involving only an informaéx partesubmission of information by the alleged wrongdoer and
apparent investigation — as a binding agency detisit is not an enforcement decision and inste
was only a notice that the CDPH considered its informal inquiry resolved and was not pursuir|
further action.

Hain also argued that an agency’s decision not to refer the case for investigation or prose
is a decision that has preclusive effect onrRiffs’ claims because it is a “no violation”
determination. It is not so here given (A) a statute (California Health & Safety Code § 11191(
that permits a private right of action forumnictive relief “[n]otwithstanding the provisions of
Section 111900” (the provision that allows the CafifarAttorney General or a district attorney tg
bring an injunctive-relief actiorff,and (B) a record that establishes only an informal determinat|
by the agency (based only on Haigspartesubmissions) not to pursue further enforcement act

As Plaintiffs pointed out at the hearing, thare many reasons why the CDPH’s decision not to

no

nt”
no

ad
g

Cuti

D(2).

on

on.

continue its inquiry was not a decision that precludes private litigation under a statutory schejne t
I

allows it. Lack of resources, lack of information, and the ongoing lawsuits in state and feder
are a few possible reasons.

The court denies Hain’s motion for summary judgment on this ground.
II. PLAINTIFFS ARE NOT ESTOPPED FROM CONTESTING THE NOTICE

Hain also argues that Plaintiffs are judiciadstopped from contesting the Notice because thq

triggered the CDPH'’s inquiry. The record doesswgport the conclusion that Plaintiffs triggered

14 Conversely, the private right of action “shall not be construed to limit or alter the poy
of the department [meaning, the CDPH] and its authorized agents to bring an action to enford

chapter pursuant to section 111910 or any other provision of law.” Cal. Health & Safety Code¢

§ 111910(c).
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the inquiry and instead supports the conclusion that the CDPH asked for the complaint from t
lawsuit (and others) and did not thereafter include Plaintiffs’ counsel’s in its indoegy .supra
STATEMENT (II)(G). Indeed, Plaintiffs’ counséid not learn about the inquiry until Hain’s
counsel told him about the notice in February 2013, and Plaintiffs learned about it thé&tedten.
if Plaintiffs had provided information at the CDRHequest (or otherwise), Hain did not explain
why allowing this lawsuit is unfair or inconsistent with the agency’s complaint process. The
doctrine of judicial estoppel is an equitable dioetithat in the court’s discretion may be invoked
prevent a party from benefitting by taking one position and later benefitting by taking an
inconsistent positionSee Hamilton v. State Farm Fire and Cas. Ins, €60 F.3d 778, 782 (9th
Cir. 2001). Those factors are not present fHere.
lIl. THE CDPH NOTICE DID NOT RESOLVE THE REMAINING CLAIMS

Hain’s final argument — that the CDPH'’s regtialso precludes Plaintiffs’ other state claims
because they are all predicated on the COPA violation — fails based on the court’s holding th
CDPH'’s notice did not decide and does not precthdeCOPA claim. Also, as the court decided
previously and as Plaintiffs argued at the hearing, on this record it is not obvious that Plaintiff
UCL, CLRA, and breach of warranty claims are predicated necessarily on the alleged COPA
violation.

CONCLUSION

The court DENIES Hain’s motion for summary judgment. This disposes of ECF No. 156.

IT IS SO ORDERED. :
Dated: February 10, 2014 /'/ & |

LAUREL BEELER
United States Magistrate Judge

15 At the hearing, Hain’s counsel — when abkedid not dispute Mr. Todzo’s account in hi

declaration about his learning of the CDPH inquvhyen Hain’s counsel told him in February 201B.

16 Plaintiffs also argue that Hain ought to be precluded from relying on the CDPH’s no
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because it failed to disclose the CDPH'’s inquiry earlier. In light of its decisions about the natiire

the administrative process, the court does not need to address the issue.
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