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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ANTHONY FREDIANELLI, No. C-11-3232 EMC
Plaintiff,
ORDER GRANTING IN PART
V. DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

STEPHAN JENKINSet al,
(Docket No. 171)
Defendants.

. INTRODUCTION

Defendants Stephan Jenkins; Bradley HargreaMasd Eye Blind, Inc.; 3EB Touring, Inc.;
and Stephan Jenkins Productions, Inc. bring the current motion for summary judgment or,
alternatively, partial summary judgment of Plaintiff Anthony Fredianelli’'s First Amended Com
(“FAC").! Plaintiff's complaint includes six causes of action stemming from his participation 3
lead guitarist for the rock group Third Eye Blind (“the Band”) from 1993 to 1994 and from 200
2009, and his alleged co-ownership of the Band and related entities. Jenkins is the founder,
and leader of the Band, and Hargreaves its drummer. The six causes of action in the FAC a

breach of contract; (2) reasonable value of services performed (Plaintiff's “quantum meruit” ¢

! In addition, Defendants moved for summary judgment on the cross-complaint of the
Band’s former manager, Eric Godtland, who also moved for leave to amend his cross-compl3
SeeDefs.” Mot. for Summ. J. (“Defs.” Mot.”), Docket No. 218, at 21-24; Mot. to Amend/Correct
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Cross-Compl., Docket No. 166. However, thetiparindicated that Godtland and Defendants have

reached a settlement in this matter and wish to take these matters off cakewlamint Case
Management Statement, Docket No. 223, at 2:5-11. Thus, this Order does not address any
Godtland claims.
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(3) constructive trust; (4) accounting; (5) declaratory relief regarding ownership of copyrights
(6) declaratory relief regarding ownershipt@demarks. FAC, Docket No. 137-1,  79-113;
Order, Docket No. 152, 1 4 (making FAC the operative complaint). Defendants now move fo
summary judgment on each cause of action.

For the reasons stated herein, the CBGIRANTS Defendants’ motion for summary
judgment in its entirety except to the extent Plaintiff's claims for breach of contract and an
accounting are based on his not receiving his full share of net touring revenues, irrespective
status as a co-owner of the Band, as discussed further below.

[I. EVIDENTIARY OBJECTIONS

The only evidence submitted by Plaintiff in opposition to Defendants’ motion for summ
judgment is a declaration with seven attachdul®ts filed alongside Plaintiff’'s opposition brief as
well as a supplemental declaration with a singlalgt filed following Defendants’ reply briefSee
Fredianelli Decl., Docket No. 213-1; Supp. Fredianelli Decl., Docket No. 216. Defendants
submitted fifty-seven separate objections to the evidence Plaintiff submitted in support of his
opposition brief and objected separately to Plaintiff's supplemental declar8gaefs.” Objs.,
Docket No. 214-1; Defs.” Objs. to Supp. Decl., Docket No. 219. “Before ordering summary
judgment in a case, a district court must noyqmbvide the parties with notice and an opportuni

to respond to adverse arguments, it must also rule on evidentiary objections that are materia

ruling.” Norse v. City of Santa Crug@29 F.3d 966, 973 (9th Cir. 2010). Material to this Order afe

Defendants’ objections to Fredianelli’'s supplemkdéglaration, several sham affidavit objection
to Fredianelli’s initial declaration, and several hearsay objections to Fredianelli’s initial declar

A. Supplemental Declaration

Plaintiff's supplemental declaration includes a single exhibit of alleged deposition
corrections dated December 2009 for a March 2009 deposition he gave in the ndstitdaree v.
Godtland Case No. CGC-08-476453 (Cal. Super. Ch Bancisco County) (hereinafter, the
“Godtlandcase”). SeeDocket No. 216. The Court need not consider Plaintiff's supplemental

declaration and attached exhibit because (1) it was filed in an untimely manner pursuant to L
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Rule 7-3(d); (2) it violates the sham affidavit rule; and (3) the deposition corrections were unt
pursuant to California law.

First, Local Rule 7-3(d) provides that, once a reply is filed, “no additional memoranda,
papers, or letters may be filed without prior Court approval,” except for objections to new evig
filed with the reply and notices of relevant judicial opinions published after the date of the
opposition papers. Here, Plaintiff's new evidencesduoa fall within either exception and Plaintif]
did not seek the Court’s approval to file his supplemental declaration.

Second, the sham affidavit rule provides that “a party cannot create an issue of fact by
affidavit contradicting his prior deposition testimonyKennedy v. Allied Mut. Ins. G®52 F.2d
262, 266 (9th Cir. 1991). Similarly, deposition corrections may not “include changes offered
to create a material factual dispute in a tactical attempt to evade an unfavorable summary jug
Hambleton Bros. Lumber Co. v. Balkin Enters., ,I807 F.3d 1217, 1225 (9th Cir. 2005). There
two limitations on a district court’s discretion to invoke the sham affidavit rule: (1) “the district
court must make a factual determination that the contradiction was actually a ‘sham™; and (2
inconsistency between a party’s deposition testimony and subsequent affidavit must be clear
unambiguous to justify striking the affidavitVan Asdale v. Internat’l Game Tech77 F.3d 989,
998-99 (9th Cir. 2009) (quotation marks and citation omitted).

Here, the affidavit claiming changes were made to the deposition transcript is a sham.
Plaintiff has not submitted any evidence to corroborate that these deposition corrections wersg
fact, made in December 2009 and not instead made in response to Defendants’ summary jud
motion in this case. Furthermore, the inconsistency between the original deposition testimon

the new affidavit is clear. While much of Defenti case rests on the argument that Plaintiff hg
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no effective business or creative control in the Band, as testified to during Plaintiff’'s depositign in

the Godtlandcase, Plaintiff's deposition corrections directly contradict this testim8egSupp.
Fredianelli Decl. Ex. H at 4-5.
Lastly, under California law, Plaintiff only had thirty days following his March 11, 2009

deposition within which to make corrections; yet, he allegedly waited until December 2009 to

do ¢
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SeeCal. Code Civ. Proc. § 2025.520(b); Fredianelli Decl.  43. Changes to the transcript wo
barred under California law.
Plaintiff suggests that, nevertheless, he should not be bound by the transcript because

“made several attempts to get [his] original deposition transcript so [he] could make changes

including calling his attorney’s office the day after the deposition and leaving “a message that

would like to see the transcript as soon as passilftredianelli Decl.  41. In California, “[t]he
attorney is authorized by virtue of his employment to bind the client in procedural matters arig
during the course of the action but he may not impair the client’s substantial rights or the cau
action itself.” Linsk v. Linsk70 Cal. 2d 272, 276 (1969). Cases discussing when an attorney |
impaired a client’s substantial rights or the cause of action itself do not deal with tactical or
logistical decisions made during discovery, buteaihstances where an attorney, by virtue of hi
conduct, has waived entire causes of actibee, e.gDaley v. Butte Counfy227 Cal. App. 2d 380,
391-92 (1964) (client not bound by attorney neglestiiteng in dismissal for lack of prosecution).
On the other hand, “[t]rial counsel is authorize@xercise his independent judgment with respe
strategic litigation decisions.Cadle Co. v. World Wide Hospitality Furniture, Int44 Cal. App.
4th 504, 510 (2006). Thus, even if the attorney’s failure to send Plaintiff a copy of his deposi
transcript was due to negligence or mistake, Plaintiff is still bound by his attorney’s coSdect.
Alferitz v. Cahen145 Cal. 397, 400 (1904) (“Where such questions of negligence and mistaks
there must always come a time when, notwithstanding the hardship to the client, he must be
by the errors and omissions of his attorney.”). In short, Mr. Fredianelli is bound to his deposi
testimony.

Thus, the Court sustains Defendants’ objecttorBlaintiff's alleged deposition corrections
and Plaintiff’s original deposition transcript stands unaltered.

B. Sham Affidavit Objections to Initial Declaration
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Similar to their objections to Fredianelli’'s deposition corrections, Defendants’ sham affidav

objections 12, 13(b), 16(b), 18(b), 21, 23(a), 30(c), 35(b), 36(b), and 37(a) each refer to secti
Fredianelli’'s declaration wherein he states that he had a say in the business and creative deq

the Band and that Jenkins did not have unilaterticaity to make decisions on behalf of the Ban
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including decisions on whether or not to oust other musicians from the Baeefs.” Objs.,
Docket No. 214-1. However, in his deposition Rt testified that, up until March 2009, he nevq
gained a say in the business and creative decision-making of the Band and that “StephaBdeg
Fredianelli Dep. 78:20-22, 80:5-8. He further tedtifileat “Stephan, basically, told [him] that [he
would have no role in the final decisions, in the decision making of the band” and that “[Jenki
made an analogy as if he would be the UnitedeStand we would be smaller countries and he
would — if he wanted to ask for advice, he woads,” but “[a]t the end of the day, he would rese|
the right to make the decision and that that would not charigedt 227:5-6. Lastly, he testified
that Jenkins had the authority to fire hihd. at 243:21-244:8. Thus, as noted above, Plaintiff's
declaration is inadmissible under the sham affidavit rule to the extent it contradicts this uneqy
deposition testimony.

C. Hearsay Objections to Initial Declaration

Of Defendants’ various hearsay objections, diipes 8(a) and 11(b) are material to this
Order. Objection 8(a) refers to paragraph gm@dianelli’s declaration, wherein he states that

Godtland “said the band was ready,” went over “that all members, including Stephan Jenkins

ve

1ivO(

, WE

employees of the corporations as well as owners,” and “told [Fredianelli] he had consulted with tt

band by conference call and that the points of our conversation were approved by theéSkand.”
Defs.” Objs., Docket No. 214-1, at 8. Theseestants are hearsay; Plaintiff has not cited an
exception to hearsay. There is no showing, for instance, that Godtland made these statemet

agent of Jenkins on a matter within the scope of that relationship under Fed. R. Evid. 801(d)

Its

P)(C

Plaintiff may not use them as evidence for the truth of the matters asserted: that the band was re

that all members were employees as well as owners of the corporations, or that Godtland co
with the Band by conference call and the Band members approved the points of his conversag
with Plaintiff. The objection on this ground is sustained.

Objection 11(b) refers to paragraph 12, inchhPlaintiff states that Godtland “told [the
Band], if we could just get Stephan Jenkingotmus and finish one new song of lyrics, Rhino
Records, wanted to release a greatest hits package in 2005, instead of in 2006 when contrad

rights belonging to Rhino would vest and allow them to do so without additional permission fr
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3eb” and that the Band “lost a million dollar advance from that failure that Rhino would have
3eb in 2005 for the right to release a greatest hits record with additional new songs.” Defs.’ (
11. As above, both statements are hearsay. The objection on this ground is sustained.

lll.  LEGAL STANDARD

Federal Rule of Civil Procedure 56(c) provides that summary judgment shall be rende
the pleadings, depositions, answers to interrogatories, and admissions on file, together with t

affidavits, if any, show that there is no genuisg&uie as to any material fact and that the moving

baid

Dbjs

.ed [

party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). An issue of fact is gefuin:

only if there is sufficient evidence for a reasonable jury to find for the nonmoving [Sa¢y.
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248-49 (1986). “The mere existence of a scintill
evidence . . . will be insufficient; there must be evidence on which the jury could reasonably f
the [nonmoving party].”ld. at 252. At the summary judgment stage, evidence must be viewed
the light most favorable to the nonmoving party and all justifiable inferences are to be drawn
nonmovant's favor.Seed. at 255.

Where the movant has the ultimate burden of proof at trial, it may prevail on a motion 1
summary judgment only if it affirmatively demonstrates that there is no genuine dispute as to
essential element of its claintee C.A.R. Transp. Brokerage Co. v. Darden Rests.2® F.3d
474, 480 (9th Cir. 2000). Once it has met the initial burden of showing the absence of any gé¢

dispute, the burden shifts to the opposing party to present “significant probative evidence ter
support its claim or defense.Td. (quotingintel Corp. v. Hartford Accident & Indem. C&52 F.2d
1551, 1558 (9th Cir. 1991)). In contrast, where the nonmovant has the ultimate burden of prq
movant may prevail on a motion for summary judgment simply by pointing to the nonmovant’
failure “to make a showing sufficient to establish the existence of an element essential to [the
nonmovant's] case.Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

IV. EACTUAL AND PROCEDURAL BACKGROUND

The following facts are viewed in Fredianelli’s favor. Nearly all are based on Frediang
declaration except where it is barred by Defendants’ evidentiary objections. Where the declg

is silent as to an issue and does not rebut Defendants’ proffered evidence, such facts are coj
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undisputed.

A. Fredianelli’'s Beqginnings with Third Eye Blind

Plaintiff Anthony Fredianelli met Eric Godtid and Defendant Stephan Jenkins in early
1993, helping Jenkins form the band Third Eye Blind (“the Band”). Fredianelli Decl. 2. Goq
served as the Band’s manager and funded the Band’s startupldogtsom 1993 to 1994,
Fredianelli traveled back and forth from Nevada, where he lived, to San Francisco, California
the Band was based, to rehearse, record, write songs, and plajdgigtowever, Jenkins
eventually told Fredianelli that the Band was going to go forward with Kevin Cadogan as its ¢
player. Id.

It is undisputed that, in or about 1996 to 1997, after Fredianelli was no longer in the B:
Jenkins formed three corporate entities: Third Eye Blind, Inc., which was to handle various
financial aspects of the band including receipthasic royalties; Stephan Jenkins Productions, If
which was to handle the various expenses associated with recording and producing the reco
songs; and 3EB Touring, Inc., which was to handle the financial aspects of the Band’s touring

merchandise activities. Jenkins Decl., Docket No, 218-1, 1 7. Itis undisputed that Jenkins w

sole shareholder of these corporations, as well as the president and chairman of theitdoardq.

In late 1999, Jenkins asked Fredianelli if he would consider touring with the Band as a
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musician. Fredianelli Decl. | 4; Jenkins Decl. | 8. Fredianelli became a “hired musician” of the

Band in approximately January 2000, and considered himself an employee. Jenkins Decl. Ex.

(Fredianelli Dep.), at 43:20-44:12. Once Fredianelli began rehearsing with the Band, the Baij
voted to fire Cadogan. Fredianelli Decl. 1 5. Brad Hargreaves, drummer for the Band, recou
the rest of the Band, including Fredianelli, how he let Cadogan know that he was being fired,

the “3eb band agreementld. Fredianelli was immediately promoted to lead guitarist of the ba

Id. Cadogan subsequently sued the Ba®eéeid. 1 6. As lead guitarist, Plaintiff earned $1750 p¢

week with a $1000 weekly retainer for weeks when there was no Wabrk.
At the time Fredianelli was hired by the Band, Arion Salazar, the Band’s bass player,
Jenkins, and Godtland told him that he would have to “pay [his] dues” during a two-year

“probationary period,” after which he would officially be a Band member like they were and
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participate as a full fledged member and co-owner of the Blahd. 6;seeFredianelli Dep. 52:11-
22. Salazar explained that “the band madealkigsions together, like firing Kevin Cadogan for
example, and that each member had an equal vote.” Fredianelli Decl. { 6.

B. The Agreement

In or around late 2002 or early 2003, Salazar told Fredianelli that “the band[‘]s agreen
[“the Agreement”] was affirmed through the closing of the Cadogan litigation.” Fredianelli De
8. Godtland confirmed this factd. Salazar told Fredianelli that “he had a lawyer who was
working out ‘vesting the shares’ of 3eb to the shareholders, i.e. the band menhthexSddtland
told Fredianelli that the rest of the band agreed that Fredianelli “could begin being se[n]t all
corporate and shareholder documentation fiawid Rawson, [the Band’s accountant,] which
began, and [Fredianelli] was told by Eric Godtland was information no different from Stephan
Jenkins (sic).”Id.; Rawson Decl., Docket No. 171-5, | 5.

Subsequently, Godtland set up a meeting with Plaintiff “in or around early March of 20

where he walked [Plaintiff] through his management agreement, and the interim agreement,

over his management agreement line by line, but also going over general dynamics of the band[*

two pass through corporations, that all membacduding Stephan Jenkins, were employees of {
corporations as well as owners and that [Plaintiff] in essence was agreeing to sharing the exf
funding the business, which would include making records, to which [Plaintiff] would receive §
equal share of proceeds.” Fredianelli Decl. 9. “Eric Go[d]tland, 3eb’s manager and represg
to the outside world, told [Plaintiff] he had consulted with the band by conference call and thg
points of [Godtland and Plaintiff'sjonversation were approved by the bankll” Regarding the
Band’s agreement, Godtland testified in @edtlandcase that

[a]t each stage of band members, they agreed that they would take the

shareholder agreements, sign them and distribute the shares. That

happened while Cadogan was in the band, that happened again when

Cadogan was out of the band with Arion, and that happened again

when Tony joined.

What the band members said to each other with me there was that they

were going to distribute these shares and they were going to sign off

on these documents, and Stephan would distribute the shares to each
of them.
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Godtland Dep. 857:5-16.

Although Plaintiff alleges in his complaint tH@dljuring the Meeting, Plaintiff accepted the

Band’s offer to become a full partner according to the terms of the Agreement, as that offer was

conveyed to him by the Band’s manager and agent, Eric Godtland,” FAEHe3dd not testify to
such in his declaration. Fredianelli submitted no admissible evidence that he accepted the B
offer.

Defendants have submitted a document produced by Plaintiff in this matter titled “Thir

Blind Inter Party Agreements” (the “Agreement”), which is presumably the “interim agreemenf’

referenced by Plaintiff SeeGreenberg Decl. Ex. B. The Agreement consists of two separate

and

sections, titled “Business Structure (entities)” and “Employment Agreements.” Greenberg Decl. E

B. The Business Structure section provides that the Band members “shall be the sole ownerg in

equal economic shares of any and all issued and outstanding shares of any corporation(s) or oth

business entities conducting business for or on behalf of the Group . . . including but not limit

Third Eye Blind, Inc. and Third Eye Blind Touring, Incld. at 1. It then states that each member

bd

“shall have voting interests equal to their economic interests in the Corporation(s)” and requifes

majority approval “with respect to business and creative decisions of the Corporation(s) or th
Group,” such as “approval of recording budgetl’ at 1-2. Towards the end of the Business
Structure section, it states in handwriting that touring revenue will be split evenly, such that 2
goes to each of Salazar, Hargreaves, Fredianelli, and Jemdirad.5. It also provides that
merchandise royalties would be divided such #&% would go to Salazar, 19% to Hargreaves,

10% to Fredianelli, and 43% to Jenkirid.

2 In his complaint, but not in his declaration, Plaintiff references a document titled “Thi
Eye Blind Inter Party Agreements,” (the “Agreement”) stating that, during their March 2003

11

b%

rd

meeting, “Mr. Godtland showed Plaintiff both the Agreement and explained to him that the Band
was operating under the Agreement and he would be an equal owner in all of the Band’s various

ventures, with the rights and responsibilities as set forth in [] the Agreement.” FAC { 22-26,

In addition, Plaintiff alleges in his complaint, but not his declaration, that “[d]uring the Meeting,

31-

Plaintiff accepted the Band'’s offer to become a full partner according to the terms of the Agrgeme

as that offer was conveyed to him by the Band’s manager and agent, Eric Godtafd34.
Plaintiffs’ unverified complaint is inadmissible for these fa@ge Celotex Corp. v. Catret77
U.S. 317, 324 (1986) (“Rule 56(e) . . . requires the nonmoving party to go beyond the
pleadings ... .").
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The Employment Agreements section of the Agreement provides that each Band member

entitled to an “[aJmount equal to their respeetirconomic Interest in the net profits of the
Corporation(s),” among other forms of compensatimh.at 7-8. The Agreement contains different

provisions for compensation following terminations based on whether the termination was “fo

=

cause” or without causesee idat 8-11.

C. Operation of Band Following Plaintiff Becoming a Member

In line with the Agreement, upon his becoming a full-fledged member of the Band, Pla|ntiff

ceased receiving the weekly retainer he had received since joining the Band in 2000 and began 1

receive 25% of touring revenue. FredianBkip. 54:25-55:11, 72:16-73:5. However, contrary tg
the Agreement and as admitted at his deposition iGtdtlandcase, Plaintiff did not begin to have
a role in the decision-making process of the Band and did not have a say in business decisions,
where to tour, legal matters, creative decisions, or what expenses tolthaitr78:2-80:15.
Rather, Jenkins “would make those decisions because he was the |égdetr80:5-8. In

characterizing the decision-making structur¢hef Band, Plaintiff testified that it was not a

“democracy.” Id. at 80:11-15. Rather, Jenkins told Plaintiff that Plaintiff “would have no role in the

final decisions, in the decision making of the banidl.”at 227:5-10. “[Jenkins] made an analogy|as

if he would be the United States and [the rest of the Band] would be smaller countries and hg wo

— if he wanted to ask for advice, he would askl’at 227:11-14. “At the end of the day, he would
reserve the right to make the decision and that that would not chadgat’227:14-16. Plaintiff

conceded that, although “[f]iring someone in a band is a big decision,” Jenkins had the authoyity t

fire him. Id. at 244:2-8. Moreover, Plaintiff does ribspute that shares in the corporations
conducting business for the Band were never disettad Plaintiff or any member of the Band

other than JenkinsSeelenkins Decl. 7.

A February 23, 2008 email from Plaintiff to the Band’s business manager corroborateg his

testimony about the Band’s decision-making struct@eeRawson Decl. Ex. A. In the email,

Plaintiff indicates that Jenkins, not the coliee Band, was negotiating each Band member’s share

of the touring income, writing that “SJ and | sat down and had a talk” regarding a new agreement

to touring income, that “Stephan [Jenkins] has shisie plan in mind for Brad [Hargreaves]-but gs

10
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of right now they don’t have an agreement,” tRkintiff was “going to be asking Eric [Godtland]4
for a little bit of breathing room in regards to [Plaintiff's] management commission,” and that
not “know what Stephan [Jenkins] has in mind for [Godtland] in gene&dée id.

Furthermore, it is undisputed that contrary to the Agreement, Fredianelli did not initiall
share in the merchandising royalties. Rather, Jenkins took the net proceeds from merchandi
and only came to share such revenue four years later, in 2007, at which point Jenkins receiv
of net merchandise proceeds, Hargreavesvede&35%, and Plaintiff received 15%, terms which
were not consistent with the Agreement. Jenkins Decl. § 14.

D. Changes Following Plaintiff Becoming a Band Member

Shortly after Plaintiff's March 2003 meeting with Godtland, Godtland arranged a band
meeting in Miami where he explained to each Band member that, since the Band no longer h
record company, all expenses would be padhfthe Band’s touring revenue, including non-tour
expenses such as the Band’s recording expenses. Fredianelfji D@éclThe Band agreed to the
decision to pay non-touring expenses out of the net touring rev&ageid y 37.

From 2004 to 2007, Jenkins all but abandoned the Bihd. 13. Plaintiff stepped into the
void and took over the leadership role for the Band, engaging in a variety of marketing activit
behalf of the Band, such as building the Band'’s first Myspace and Facebook pages as well a
reaching out to the Band’s fanbase through the “Village Churchyard” websitg 15.

In 2005, Jenkins changed Salazar’s share of the net touring revenue to less than 25%

the remaining funds shared equally by Plaintifhkies, and Hargreaves. Jenkins Decl.  13. It
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undisputed that, in June 2006, Salazar left the Band, and the remaining three musicians confinue

share the net touring revenue equally, such that each member took home one-third of the ne
revenue.SeeFredianelli Decl. § 19; Jenkins Decl. § 13; Rawson Decl. § 11.

In or around early 2008, Jenkins replaced Godtland as manager for the Band. Frediaf
Decl. 1 20-22. In his first act as manager, Jenkins approached Fredianelli in January 2008
reducing his share of the touring revenue back to 2i6P4] 22; Jenkins Decl.  13; Fredianelli D4
123:12-125:14. Fredianelli told Jenkins that he “would tentatively agree to making this one c
to the deal [they] had in place, but told himcily that it would be the only point [Fredianelli]

11

[ tou

helli
s1eo]
p.

nan




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

would be willing to negotiate upon.” Fredianelle€. 122. Plaintiff told Jenkins he would make
that one concession “contingent on [higjdame not going down” from the $292,000 he earned
touring in 2007.1d.

E. Godtland Litigation and Plaintiff's Termination from the Band

Following Godtland’s ouster as manager for the Band, Jenkins wished to sulel Hjn2.3.
Jenkins threatened that if Plaintiff and Hargreaves “did not agree to sue Godtland, Jenkins w
pursue other projects, leaving the band without a lead singer and mak[ing] it impossible for 3
deliver the new album Jenkins had been promising [Plaintiff], Hargreaves and Third Eye Blin
for years.” Id. Jenkins indicated on several occasions “that he already was rich and did not n
Third Eye Blind anymore, but that [Plaintiff] and Brad Hargreaves did, so [Plaintiff] had better
along, as he had convinced Brad [Hargreavedptar [Plaintiff and Hargreaves] would lose
everything.” Id. Ultimately, the Band decided to proceed with the litigation against Godtldnd.
In his deposition, Plaintiff testified he had no §ajyegal decisions of the band. Fredianelli Dep.
78:12-13; 79:9-21.

During the course of th@odtlandlitigation, Plaintiff gave a deposition in March 2009, in
which he testified that he had never seen a management contract with Godtland and that he

effectively no control over the Band. Fredianelli Decl.  40; Fredianelli Dep. 77:22-80:15.
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Approximately nine months later, in December 2009, he contacted Godtland to apologize abgut f

testimony and expressed a desire to make changes to his deposition. Fredianelli Decl.  42.
week after Plaintiff's conversation with Godtland, Plaintiff perceived that Jenkins was angry W
him for the recantation of his deposition testimoiy..{ 44. Plaintiff played his last show with th
Band on December 31, 2009, after which he was effectively frozen out of the Baride was
never formally terminated for cause or any other reashn.

F. Intellectual Property Dispute

In early 2009, Jenkins sent Plaintiff an email with a proposal for publishing splits.
Fredianelli Decl. 1 25. Fredianelli pointed out to Jenkins and Tim Mandelbaum, the Band’s
attorney, that he did not agree with the split suggestions, as the splits were too low and Jenk

neglected to include four songs foriain Plaintiff was clearly an authotd. The Band released a
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digital EP titled “Red Star” in November 2008 and a full-length album titled “Ursa Major” in
August 2009, for which Plaintiff authored or co-authored many of the new stthds26. Yet,
Jenkins and Mandelbaum failed to credit Plaintiff for those woldks] 26. Plaintiff never assigne
any of his share of Third Eye Blind song righta share of the masters to Jenkins or any third
party, yet Jenkins registered them in the Band’s corporatidn§.29. Plaintiff eventually hired ar
attorney, Howard King, to work on his splitkl.  33. King resolved the splits dispute in June
2010. Id.

Despite the resolution of the dispute over publishing splits, Plaintiff asserts that he is @
revenue from several other sources, including: a deal with Megaforce MRI involving $1 millig
advances of which Plaintiff would receive omérd; $1 million in sales from the Megaforce deal
from which Plaintiff should have received his rtiigs; Plaintiff’'s song “Can You Take Me” being
used in the video game “Guitar Hero V”; “synch revenue”; ringtones; and royalties from the s
a live record to which Plaintiff contributedd. 19 33-34, 46.

V. DISCUSSION

A. Breach of Contract (First Cause of Action)

This cause of action involves two separate legal theories: (1) that there existed an exq
contract between the parties conferring on Pliod-ownership of the Band; and (2) that the
parties’ course of conduct evidenced an intent for Plaintiff to be a partner even absent an exj

partnership agreement. In addition, Plairdifjued, but did not plead in his complaint, that

Defendants breached a profit-sharing agreement with him, regardless of his status as a co-o
the Band.
1. Express Contract

First, Defendants dispute Plaintiff’'s allegation that he entered an express contract, the

Agreement, to become a co-owner of the Band. While both parties use the term “partner” angd

“partnership” throughout their briefs, this terminology appears to be inapposite with respect tg
Agreement; the Agreement, as produced by Defendants, contemplates that Plaintiff will be a
shareholderin “any corporation(s) or other business entities conducting business for or on bel

the Group . ...” Greenberg Decl., Docket No. 171-3, Ex. B.
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a. Statement of Law

To prevail on his breach of contract claiaintiff must prove (1) the existence of a
contract, (2) Plaintiff’'s performance or excusetion-performance, (3) Defendants’ breach of thg
contract, and (4) damage to Plaintiff resulting from such bre&ek. Acoustics, Inc. v. Trepte

Constr. Co. 14 Cal. App. 3d 887, 913 (1971). Here, Defendants only contest the first elemen

arguing that Plaintiff cannot show the existenca obntract establishing him as a co-owner of the

Band. SeeDefs.’ Mot., Docket No. 171, at 13-17. In order to show the existence of a contract],

Plaintiff must produce evidence showing (1) “[p]ariiapable of contracting”; (2) “[t]heir consent

(3) “[a] lawful object”; and (4) “sufficient cae or consideration.” Cal. Civ. Code § 1550.

Here, the lawfulness of the object of the Agreement and consideration are not at issug.

1%

Rather, the dispute centers on whether Jenkins and the other Band members mutually consgntec

be bound by the Agreement or, if not, if Godtland tireedauthority to bind them to the terms of th
Agreement.

b. Consent of Band Members

Plaintiff's declaration and the attached excerpts of Godtland’s deposition@ottand
case identify only four instances where the Agreement came up among the other Band mem

when Hargreaves cited the “3eb band agreement” after the Band terminated Cadogan; (2) w

e

DETS

nen

14

Salazar, Jenkins, and Godtland told Plaintiff when he was hired by the Band in 2000 that, after a

two-year probationary period, Plaintiff would afally be a full fledged Band member and co-

owner of the Band; (3) when Salazar told Plaintiff that the Band’s agreement “was affirmed ttrou

the closing of the Cadogan litigation” and that “he had a lawyer who was working out ‘vesting the

shares’ of 3eb to the shareholders, i.e. the band members,” and Godtland confirmed this factf an

when the Band “agreed that they would take the shareholder agreements, sign them and distribu

the shares.”SeeFredianelli Decl. 1 6, 8; Godtland Dep. at 857:5-16. In addition, the written

Agreement submitted by Defendants is itself potential evidence of the existence of a cGateac.

Greenberg Decl. Ex. B.

The first and third instances are not offers; they evidence no consent by the Band meinbe

enter into a current agreement with Plaintiff. the extent the third instance refers to an agreemeent

14
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being “affirmed,” the statement is ambiguous: it does not indicate what the agreement is, wh
meant by its affirmation, who affirmed it, or wheth®aintiff's inclusion in the agreement was pa

of the affirmation. Moreover, these conversations with Salazar occurred before Fredianelli w

At is
't

AS

made a member of the Band, suggesting that any agreement that he be a co-owner of the Band

not have been in effect at that time.

The second instance, on the other hand, is, at best, an agreement to enter into a cont

act

years in the future. In California, the statutdratids requires that “[a]Jn agreement that by its tefms

is not to be performed within a year from the making thereof”’ be reduced to writing. Cal. Civ.

8 1624. Here, the promise to make Plaintiff a co-owner after a two year probationary period

Cof

VOu

thus be subject to the statute of frauds, as there is no way in which it could be performed in Ig¢ss

a year. Plaintiff has not produced any writing intdieg this promise, and thus it could not serve

[0

create a contractCf. 1 Witkin, Summary 10th (2005) Contracts, 8§ 366 (a conditional contract must

be one potentially performed within one year).

As for the fourth instance based on Godtland’s testimony that the Band intended to sign th

shareholder agreements and distribute the shares that testimony is inadmissible hearsay. E
were admitted to show an intent of the Band members to sign a shareholder agreement and
the shares in the future, “an agreement that parties will, in the future, make such contract as

may then agree upon amounts to nothingerr Glass Mfg. Corp. v. Elizabeth Arden Sales Corp

en |
Histr

they

61 Cal. App. 2d 55, 56 (1943). There is no evidence that the parties had agreed on specific ferm

this future agreement. The general rule in California is “that where any of the essential elem

PNts

a promise are reserved for the future agreement of both parties, no legal obligation arises ‘until s

future agreement is made.Copeland v. Baskin Robbins U.S.96 Cal. App. 4th 1251, 1256
(2002) (quotingCity of Los Angeles v. Super. (81 Cal. 2d 423, 433 (1959)).

The uncertainty here is underscored by the fact that, even if Godtland was referring to

the

draft written Agreement described above, it is unclear which version of the Agreement Godtland

was referring to when he indicated that the Band intended to sign the shareholder agreemen

S al

distribute the shares. As is evident from the faldbe Agreement (and as testified to by Jenking)), it

was subject to a number of revisions to key elements over time, such as the merchandising gplits

15
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sponsorship splits, and decision-making structdemkins Decl. I 11; Greenberg Decl. Ex. B.
Thus, Godtland’s representation that the Band intended to sign the shareholder agreements
indicates that they intended to sign an agreement in the future, which agreement in fact was
signed. The terms of the agreement, as tedtib by Godtland, even if that testimony was
admissible, are insufficiently definite to create a binding contract.

Even if the Court were to consider the terms of the written Agreement submitted by
Defendants sufficiently definite to form thedmof a contractual obligation, Plaintiff’'s own
evidence suggests that the parties did not intend for the Agreement to be effective until signg
represented by Plaintiff, Godtland testified that the Band “agreed that they would take the
shareholder agreemenssgn themand distribute the shares” and that “they were going to distril
these shares and they were goingitm offon these documents, and Stephan [Jenkins] would

distribute the shares to each of them.” Godtland Dep. 857:5-16 (emphasis added). If anythir

Simj

Neve

d. /

ute

g, t

testimony indicates the Band’s intent that the Agreement not be in effect until signed, as Godtlan

repeatedly testified to the Band’s intent to sign the Agreefnéit/Jhere it is part of the
understanding between the parties that the terms of their contract are to be reduced to writin
signed by the parties, the assent to its terms must be evidenced in the manner agreed upon
not become a binding or completed contra@€éck v. Am. Health Group Interngt211 Cal. App.
3d 1555, 1562 (1989). It is undisputed that no writigreement was ever signed by Plaintiff ang
the other band members.

Of course, parties may enter into an agreement without a written agreement. For exa
Columbia Pictures Corp. v. De Tot87 Cal. App. 2d 620, 624 (1948), the court upheld an oral
agreement when a film director and his agent held a meeting with a studio executive to nego

“term contract” governing the director's employment by the studio for a period of time, at whig

® The Agreement contains a clause indicating that it would constitute a binding agree
“when signed by the parties hereto . . ..” Greenberg Decl. Ex. B at 11. However, in the vers
submitted by Defendants, this clause is crossed out, with the note “reflects current agreemer
TF” written in the margin.ld. However, neither party has introduced any testimony as to who
crossed out this paragraph, who made the note in the margin, or even what the document is,
from mentioning that Plaintiff produced this document in the course of litigaBerGreenberg
Decl. 1 3. Thus, there is insufficient evidence before the Court from which a reasonable jury

) an
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infer that this paragraph being crossed out evidenced any intent by the Band that the Agreement

need not be in writing.
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meeting the agent indicated his client would sign the term contract upon termination of a preexist

agreement. The studio executive then repeated the terms of the term contract to the director anc

asked the director if he agreed, to which the director responded in the affirmdtiae624-25.

The three then shook hands and one of them said, “This is a thhadt’625. The director then sajd

that he agreed to sign the term contract once his preexisting agreement ternithabedipholding

the oral agreement, the court noted that “when the respective parties orally agree upon all of|the

terms and conditions of an agreement with the mutual intention that it shall thereupon become

binding, the mere fact that a formal written agreement to the same effect is to be prepared and si

does not alter the binding validity of the oral agreemelut.’at 629.

Here, unlike inColumbia PicturesGodtland’s testimony does not speak to whether or ngt

the Band agreed to the specific terms of the Agreement. The facts and circumstances surroygindil

the Agreement suggest that the partiesnditbrally agree to be bound by its tern&ee Banner
Ent., Inc. v. Super. Ct. (Alchemy Filmworks, In629 Cal. App. 4th 348, 358 (1998) (mutual

intention of oral agreement determined from the surrounding facts and circumstances). First| the

Band never signed the Agreement and never distributed si&ee3enkins Decl. § 7; Greenberg

Decl. Ex. B. This was contrary not only to the written draft Agreement but Salazar’s putative

statement to Plaintiff that a lawyer was working out the “vesting of shares” to the band sharekold

Second, from the outset, the Band for the most part did not follow the terms of the written draft

Agreement: it did not follow the merchandising splits provided for in the Agreesesadenkins
Decl. § 14; Greenberg Decl. Ex. B), it did poovide Fredianelli any control over the Band as
provided in the AgreemenséeFredianelli Dep. 78:2-80:15, 227:5-16, 244:2-8), and it only

provided Fredianelli with a share of net touring revenues as opposed to net profits as providgd fo

the AgreementseeGreenberg Decl. Ex. B at 7; Fred@li Dep. 54:25-55:11, 72:16-73:5). In facf,

the only term of the Agreement that the Band appears to have comported with was the handyyritt

touring revenue split.

In sum, there is no evidence the written Agreement was consented to by all parties. Nor v

it executed in a manner suggesting its existence as a binding contract. Plaintiff has not met Iy

S

burden of producing evidence from which a reasanpbly could conclude that the Band consented
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to be bound by the terms of the Agreement.

C. Agency Authority

If Plaintiff's reliance on Godtland’s representations regarding the Agreement were suffjcier
to create a contract, such reliance is problematic for another reason: Godtland did not have the
authority to bind the Band to the Agreement’s terms. An agent may bind a principal to a confract
he has either actual or ostensible authority to do so, or, if the agent is unauthorized to do so,|the
principal ratifies the agent’s unauthorized acti@eeCal. Civ. Code 88 2307, 2330.

i. Actual Authority

Actual authority “is such as a principal intentionally confers upon the agent, or intentiopally
or by want of ordinary care, allows the agent to believe himself to possess.” Cal. Civ. Code § 23.
In other words, actual authority may be either express, whereby a principal gives it to an ageft ol
or by writing, or implied, whereby the conduct of the principal indicates an intent to confer acfual
authority or causes the agent to believe he possesses such auSee@wVitkin, Summary of Cal.
Law (10th) Agency 8§ 134. “[A] general manager . . . may not, in the absence of express authorit
contract to distribute to employees a portion of the profits of a businessHoward v. Winton
Co, 199 Cal. 374, 379 (1926). Similarly, a general manager does not have implied authority [to s
the businessSee London v. Zacharg2 Cal. App. 2d 654, 657 (1949).

Here, Plaintiff has submitted no admissible evidence showing that Godtland had exprgss
authority to bind Jenkins or the Band to the Agreement with Plaintiff. While Plaintiff testifies ip hi:
declaration that Godtland told him “he had consulted with the band by conference call and that th
points of [their] conversation were approved by tiand,” this statement is inadmissible hearsay
evidence for the point that the Band did in fact approve of Godtland entering the agreement gn it
behalf. Id. 1 9. Significantly, Plaintiff did not subibdirect non-hearsay evidence from Godtland
that he had actual authority. Moreover, Godtland could not have had implied authority to either
enter into a profit-sharing agreement with Fredianelli or grant him an ownership stake in the Banc
as general managers may not contract to distribute the profits of a business or sell a businesk ab
express authoritySee Howard199 Cal. at 379;ondon 92 Cal. App. 2d at 657. Thus, Fredianelli

has not set forth a claim based on Godtland’s actual authority to make him a co-owner of the|Bar

18
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ii. Ostensible Authority

Ostensible authority “is such as a principal, intentionally or by want of ordinary care, c

or allows a third person to believe the agent to possess.” Cal. Civ. Code § 2317. In order fo

AUSE

an

agent to bind a principal to a contract based on the agent’s ostensible authority, (1) “[the person

dealing with the agent must do so with belief in the agent’s authority and this belief must be g

reasonable one”; (2) “such belief must be generated by some act or neglect of the principal spug

be charged”; and (3) “the third person in relying on the agent’s apparent authority must not b
of negligence.”Ass’d Credtors’ Agency v. Dayi$3 Cal. 3d 374, 399 (1975).

As to the first factor, Plaintiff testifies in his declaration that Godtland told him “he had
consulted with the band by conference call andttiepoints of [their] conversation were approv

by the band.”ld. § 9. Although this point of Fredianelli’'s declaration is inadmissible to prove t

P gu

bd

hat

the Band actually did approve of Godtland entering into the Agreement with Fredianelli on behalf

Jenkins or the Band, it is admissible for the limited purpose of establishing Plaintiff's belief th
Godtland had that authority and suggests thanitf’s belief may have been reasonable.

On the other hand, Plaintiff has not submitted any admissible evidence that conduct o

At

the

principals —.e., Jenkins or the Band — would lead him to believe that Godtland had the authorjty t

bind them to the Agreement. In fact, he testifies to the opposite, that Hargreaves told him that

“Godtland . . . did not have the authority to act unilaterally specifically when it came to changing

any member[‘]s financial position in the band.” Fredianelli Decl.  24. Although Salazar, Jen
and Godtland did tell Plaintiff that he would eventually become a full-fledged member and co
of the Band around the time that he began playing with them in 2000, they never indicated th
Godtland would be the one to make that arrangentee¢Fredianelli Decl. 1 6. In fact, Salazar
said that “the band made big decisions togethier firing Kevin Cadogan for example . . . ld.

Absent admissible evidence showing that othenmbers of the Band led Plaintiff to believe that

Godtland would have the authority to enter into the Agreement on their behalf, Plaintiff canngt

demonstrate that Godtland had ostensible authority to do so.

19
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iii. Ratification

Even if Godtland’s offering Plaintiff to ¢&r the Agreement was unauthorized, Defendan

[S

may still be bound to it if they ratified the Agreemefi ratification can be made . . . where an oral

authorization would suffice[] by accepting or retaining the benefit of thevébtnotice thereof

Cal. Civ. Code § 2310 (emphasis added). “[R]edifion may be proved by circumstantial as well

as

direct evidence,” and “[a]nything which convincingly shows the intention of the principal to adppt

or approve the act in question is sufficiengtreetScenes v. ITC Entertainment Group,, 1b@3
Cal. App. 4th 233, 242 (2002) (quotation marks and citations omitted). On the other hand,
ratification “may also be shown by implication,” meaning that, “where an agent is authorized 1
an act, and he transcends his authority, it is the duty of the principal to repudiate the act as s
he is fully informed of what has been thus done in his name, else he will be bound by the act
having ratified it by implication.”ld. (alterations, quotation marks, and citations omitted).

Here, Plaintiff does not submit any admissible evidence that the Band knew Godtland

presented Plaintiff with the Agreement. Moreover, circumstantial evidence suggests they did

have notice of Plaintiff being offered with aadcepting the Agreement, as he was never treated i

accordance with the Agreement, aside from hiswgaki twenty-five percent share of the net touriy
revenues. As admitted by Plaintiff in his deposition, once he became a membemdiagyeid a
role in the decision-making process of the Band, did not have a say in the Band’s business d

and did not have a say in the Band’s creative decisions, despite the Agreement’s explicit pro

0 dc
bon

as

had

not

9

BCis

/iSio

that “[m]ajority approval of the voting interests of the Corporation(s) will be required with respect

business and creative decisions of the Corporation(s) or the GroupSeeFtedianelli Dep. 78:2-
80:15; Greenberg Decl. Ex. B at 2. In additionditenot take a share of the band’s merchandisg
proceeds until 2007, despite the Agreement’s statement that he would immediately take a tef
share of such revenu&ee Jenkins Decl. I 14; Greenberg Decl. Ex. B at 5. Such treatment is
inconsistent with any ratification theory and thus this argument in favor of contract formation
too.

Thus, no contract may be found based on Godtland’s putative role as agent.
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2. Partnership

The parties devote the lion’s share of theirfomgeon Plaintiff's first cause of action to the
question of whether or not Defendants createdt@ahip with Plaintiff by way of their condufct.
Under California law, “the association of two or more persons to carry on as coowners a busi
profit forms a partnership, whether or not the persons intend to form a partnership.” Cal. Cor
Code § 16202(a). Whether a partnership exists depends primarily on the intention of the par
determined from the terms of the parties’ agreement or from the surrounding circumstances.
Greene v. Brook2235 Cal. App. 2d 161, 165-66 (1965). “It is immaterial if the parties do not
designate their relationship as a partnership or if they do not know that they are partners, for
may be implied from their acts.Ih re Long 393 B.R. 1, 14 (Bankr. N.D. Cal. 2008). “Ordinarily

the existence of an actual partnership is evidebgdtie right of the respective parties to particip

nes:

P.

fies,

inte

nte

in the profits and losses of the business, the contribution by the partners of either money, prgpert

services and some degree of participation by the partners in the management and control of
business.”ld.

“To participate to some extent in the management of a business is a primary element
partnership organization, and it is virtually essential to a determination that such a relationshi
existed.” Dickenson v. Sample$04 Cal. App. 2d 311, 315 (1951). However, where partners h
designated a particular partner to manage the partnership, “the making of the agreementto r
control is itself an exercise of the requisitght to control” Dills v. Delira Corp, 145 Cal. App. 2d
124, 132 (1956) (emphasis in original).

Here, while some of the hallmarks of a partnership were presenisharing of profits),
Plaintiff was effectively shut out of the Bandlscision-making process. Rather, Jenkins had th

final say as to all creative and business decisions of the ERaekredianelli Dep. 78:2-80:15,

* The legal entities that appear to comprise the Band — 3EB Touring, Inc., Stephan Je
Productions, Inc., and Third Eye Blind, Inc. — are all corporations. Thus, it is not clear how a
partnership theory fits into this scheme, whether Plaintiff is a partner with the other members

the

n
p
ave

Plinc

1%

nkin

of

the Band in the operation of the Band as some separate entity from these corporations, whether

Plaintiff is a partner with these corporationghe operation of the Band, whether Plaintiff is a
partner with Jenkins in the operation of some aspects of the Band, and so forth. In any even
discussed herein, Plaintiff has not produced sedfficevidence from which a reasonable jury cou
conclude he was a partner in the Band or any of its related enterprises.
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227:5-16, 244:2-8&f. Rawson Decl. Ex. A. There is no evidence that Plaintiff relinquished any
control he had in the Band or that Plaintiff ever took part in a decision that Jenkins did nét fav
Aside from aspects of his own declaration and alleged deposition corrections prohibite

the sham affidavit rulePlaintiff puts forth two admissiblgieces of evidence supporting his clain

or.

d by

he had some control over the Band: (1) Jenkins’s deposition admission that he was not the only

person to make the decision to hire Mandlebaum as an attorney; and (2) Jenkins’s depositio
admission that he made the decision to change the touring revenue split with Hargreaves “in

consultation with” Plaintiff. Jenkins Dep. 12311, 395:9-19. However, neither of these facts

|

suggests that Plaintiff had any say in the firedigion, nor has Plaintiff offered evidence suggesiing

that he did. Jenkins’s admission that he was not the only person to make the decision to hirg
Mandlebaum as an attorney does not, on its own, stutjget Plaintiff was involved in the decision
to hire Mandlebaum, especially in light of Pif's deposition testimony that he had no say in th
Band’s legal mattersSeeFredianelli Dep. 78:12-13, 79:9-21. That the decision to change the
touring revenue split was made “in consultation Rkaintiff does not imply that Plaintiff had the
power to change the outcome. In fact, such a characterization comports with Plaintiff’'s depo

testimony that he “renegotiated” his touring split with Jenkins and that Jenkins had previously

Fredianelli “if he wanted to ask for advice, he would ask,” but “[a]t the end of the day, he WOUE

reserve the right to make the decision . . . .” Fredianelli Dep. 123:24-124:8, 227:13-16. Obvi
a reduction of an employee’s compensation would involve some degree of consultation with {

employee, even if just presented as a “take it or leave it” offer. However, just because an en

®> At the hearing on this matter, Plaintiff's counsel suggested that Jenkins had been on
losing side of a Band decision as it related to the firing of Cadogan. However, the only evide
the record of this fact is the statement in Rifis declaration that Jenkins told Plaintiff “in late
1997/early 1998 that he ‘hated Kevin Cadogan, wouldhiimg but he didn’t have the votes of Arig
Salazar and drummer Brad Hargreaves’ . ...” Fredianelli Decl. I 3. That statement predate
Plaintiff's joining the Band and does not provide any suppor®faintiff taking part in any
decisions by the Band.

® For example, Plaintiff's declaration addposition contain statements suggesting that h
did take part in the decision-making structuréhaf Band and was told by Jenkins that he could
have voted to terminate Jenkins as the Band’'s manager, which are directly contradicted by
statements in his deposition that he effectively had no control over the Band and was told by
that he would have no role in the decision-making of the B&ee, e.g.Fredianelli Decl. | 22;
Fredianelli Dep. 227:5-16.

22

e

Bitiol

tolc

usl

he
ploy

the
hce

DN

U7

e

Jen




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

has the power to accept reduced compensation, negotiate for a different compensation, or le

Aave

job, does not mean that the employee has power over the employer’s ultimate decision of what

compensation to offer. Thus, there is no record evidence before the Court that Fredianelli eMer h

any control in a decision by the Band.
Several other facts cited by Plaintiff to support the existence of a partnership, such as

of net touring revenues, Plaintiff's participation as a party irGbdtlandcase, and Plaintiff’'s bein

sha

)

referenced as a “member” and “officer” of the Band, are insufficient to give rise to a genuine issu

of fact as to which Plaintiff was a partner.

First, as discussed above, it is undisputedRteintiff took between a quarter and a third of

the Band’s net touring revenue from the time he was made a member in 2003 to the time he
ousted in 2009 SeeFredianelli Dep. 54:25-55:11, 72:16-33123:12-125:14; Fredianelli Decl. 1]
19, 22; Jenkins Decl. 1 13. Sharing of net tourexgenues with Plaintiff is not inconsistent with

Defendants’ assertion that Plaintiff's share of net touring revenues constituted wages for his

employment with the Band, especially where Defendants support the contention by introducing

was

testimony that the Band’s accountant made wage payments to Plaintiff, issued W-2 and 1099 tax

forms for such payments, and never filed partnership tax returns or made partner draw paym
SeeRawson Decl. § 13; Jenkins Decl. 1 48e alsaCal. Corp. Code 8§ 16202(c)(3)(B) (profit-
sharing as form of wages does not create presomef partnership). Moreover, Plaintiff did not
share in the net merchandise proceeds until 2007, demonstrating that Plaintiff did not even
participate in a full profit-sharing agreementyasild be expected of a co-owner of a business.
Jenkins Decl. 1 14.

Second, the complaint in tli@dtlandcase alleges that Plaintiff was a party to a contract
with Godtland by which Godtland took a commission based, in part, on “the band members’
songwriting income” for, among other tasks, “us[ing] [his] best efforts to promote the lcanekss
andeffortsin the entertainment industry.” Complenkins v. GodtlandNo. C-08-476453 (Cal.
Super. Ct., San Francisco County June 18, 20083 199-20 (emphasis added). While Plaintiff ¢
take part as a party to tlBodtlandcase, his participation was premised, at least in part, not on

being a partner in the ownership of the band douis allegedly being an individual party to a
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management contract with Godtlarn8eeid.” Plaintiff's individual participation in such a contract

comported with its covering “the band members’ songwriting income,” which would naturally
for each member of the Band based on their individual contribution to the Band’s songwriting
well as with Plaintiff's representation in an aihthat Godtland and Plaintiff had an individual

agreement regarding Godtland’s management commission for PlaBe#fidy 14; Rawson Decl.

Ex. A; cf. Love v. The Mail on Sunda§89 F. Supp. 2d 1100, 1106-07 (C.D. Cal. 2007)

jary

, AS

(recognizing that songwriting collaboration does naind of itself create partnership and that egch

collaborator is individually entitled to royalties). Plaintiff's individual participation inGloeltland
case also comports with the allegation therein that part of Godtland’s role as manager was tg
promote Plaintiff's career and efforts in the etamment industry, giving rise to individual rights
against Godtland.

Lastly, Plaintiff was at various times referred to as a “member” and “officer” of the Ban
See, e.gFredianelli Decl. { 6 (“member”), Ex. G (“officer”). However, such designation does
necessarily make him a legal partner in the Band’s operation, especially in light of the eviden

showing that Plaintiff had no effective control over the Band. Being a band “member” does n

necessarily denote ownershi@f. Bartels v. Birmingham332 U.S. 126, 127-28 (1947) (memberg of

“name bands” are employees and leader is empldyar)Qut Productions, Inc. v. Oska247 F.3d
986, 998 (9th Cir. 2001) (recognizing band members being hired as employees). Regarding
being labeled an “officer” of the Band, there is only one document referring to him as such, a

page balance sheet under the header of 3EB TouringSkwfredianelli Decl. Ex. G. This one

Plai

one

document does not establish a genuine dispute as to whether Fredianelli was, in fact, an offiger c

the Band. However, even construing the evidence in the light most favorable to Plaintiff, his
an “officer” would not make him a “partner” in tlBand in light of his undisputed lack of control
over management of the ban@f. GAB Bus. Servs., Inc. v. Lindsey & Newsom Claim Services,

83 Cal. App. 4th 409, 420-21 (200®)erturned on other grounds by Reeves v. Har88rCal. 4th

" The Coursua sponteakes judicial notice of the complaint in tBedtlandcase as a
matter of public record not subject to reasonable disgseFed. R. Evid. 201(c)(1Molex v. City
& County of San FrancisgdNo. C-11-1282 YGR, 2012 WL 3042256, at *1 (N.D. Cal. July 25,
2012) (at summary judgment phase court may take judicial rmtecepont@f documents “directly
relevant to the arguments raised by the parties”).
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1140, 1153-54 (2004) (recognizing that corporations may have nominal officers without contr
business). Plaintiff has not offered evidence from which the Court may reasonably infer a
partnership existed between him and the Band members.

Thus, the CourGRANTS Defendants’ motion for summary judgment as to Plaintiff's firg

cause of action except to the extent it is based on his not receiving his full share of net touring

revenues irrespective of ownership, as discussed below.

3. Profit-Sharing Agreement

Interpreted in the light most favorable to Plaintiff, Defendiateemade admissions that
would support an action for breach of contract toetktent it relates to Plaintiff’s right to a share q
the net touring revenueseePl.’s Opp’'n 5. Regardless of Plaifig status as a partner or employsq
Jenkins admits that Plaintiff was entitled toesidt 25% of the net touring revenue starting in 20(
Jenkins Decl. 1 13. Plaintiff claims he has not deéiy paid. There is evidence from which it mg
be inferred that Plaintiff is owed moneys based on the agreement to pay him a share of net t(
revenue. In his July 20, 2009 deposition in@wltlandcase, Jenkins testified that the Band
“moved up on this tour to a profitability somewhere in the estimate of about 52 percent — 51 ¢
percent . ...” Jenkins Dep. 243:6-8. Defendants produced a document in this litigation entit
“3EBT Earning 2008 — 2009” showing total tour earnings of $5,155,590 between March 2008
August 2009. Fredianelli Decl. § 57, Ex. F. If 52 percent of that sum was profit and Plaintiff \
entitled to 25 percent of the profit, Plaintiff should have been paid $670,226.70 for his particig
in the Band during that period. Yet, Pl#inearned, at most, $353,957 during that periSee
Rawson Decl. 1 9.

Defendants have not proffered an exptamafor the nearly $320,000 difference yielded b

this calculation.SeeDefs.” Reply 13. In a case involving an alleged profit-sharing agreement,

burden of proof at summary judgment and at trial is on the party in control of financial record$

this case Defendants, to demonstrate the party claiming breach was paid acco8beglyol|f107

Cal. App. 4th at 35-38.In Wolf, the court rejected a plaintiff's theory that a profit-sharing

8 By way of contrast, the court @usano v. Klein280 F. Supp. 2d 1035, 1039-40 (C.D. d
2003), held that the plaintiff had the burden of proving he was not paid in accordance with a |
sharing agreement at the summary judgment phase, but only after relying on the plaintiff's fa
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agreement created a fiduciary relationship, but held that, nevertheless, “in contingent compe
and other profit-sharing cases where essential financial records are in the exclusive control g
defendant who would benefit from any incompleteness, public policy is best served by shiftin
burden of proof to the defendant, thereby imposing the risk of any incompleteness in the recg
the party obligated to maintain themld. at 35. As such, breach of contract as to the agreemer
pay net touring revenues for March 2008 to August 2009 is an appropriate cause of action.

Thus, the Court finds that a contractual obligation to pay a percentage of the net tourir

nsat
f the
) the
rds

tto

g

revenue exists, and permits Plaintiff to proceed Wighbreach of contract claim only to the exten it

is based on his right to a share of the net touring revenue.

B. Reasonable Value of Services Performed (Second Cause of Action)

Plaintiff's second cause of action for reasonable value of services performed, also kng

a “guantum meruit” claim, alleges that “[b]Jetween March 13, 2003 and December 31, 2009, H

was not paid the reasonable value of the services that he performed for the Band.” FAC { 8§.

Wn
lain

“1

recover on a claim for the reasonable value of services under a quantum meruit theory, a plajntift

must establish both that he or she was acting pursuant to either an express or implied reques
services from the defendant and that the services rendered were intended to and did benefit
defendant.”Ochs v. PacifiCare of Cal115 Cal. App. 4th 782, 794 (2004). “[I]t is well settled th
there is no equitable basis for an implied-in-law promise to pay reasonable value when the p
have an actual agreement covering compensatidedging Concepts, Inc. v. First Alliance
Mortgage Co.41 Cal. App. 4th 1410, 1419 (1996). However, courts have recognized quantu
meruit claims where the actual agreement is not for a certain or readily ascertainableSegure.
Chodos v. West Publ. C@92 F.3d 992, 1001-02 (9th Cir. 2002). For exampl€hodosthe court
recognized a quantum meruit claim where thengif&i an author, wrote a treatise based on a
contract with a publisher for fifteen percent of the revenues from sales, yet the defendant deg

publish the treatiseld.

invoke auditing procedures provided for under the profit-sharing agreement. Here, at least a
alleged in the complaint, Fredianelli was stonewalled in his attempts to audit the Band’s Be#i
FAC 1 53.
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Here, the fact that the parties had an agreement as to Plaintiff's compensation is disp¢
There is no dispute that Plaintiff was entitled to either twenty-five percent or thirty-three percg
the net touring revenue at any given point between March 2003 and Decembe&a2al#nkins
Decl. 1 13; Fredianelli Decl. § 22. Moreover, unlik&€imodos where the damages were uncertai
here Plaintiff was entitled to a share of an ascertainable portion of profits. Thus, the Court ne
reach a decision as to whether the monies ultimately paid Plaintiff were reasoBableh of
contract rather than quantum meruit lies.

The CourtGRANTS Defendants’ motion for summary judgment as to Plaintiff's second
cause of action.

C. Constructive Trust (Third Cause of Action)

Plaintiff's third cause of action asserts thahkins breached a fiduciary duty owed Plainti
by “causing substantial assets, revenues and profits belonging to the Band to be placed eithg
own individual name or into corporations wholly owned by him” and “treating the aforesaid ag
belonging to other Band members as his own pelgooperty.” FAC {1 94-96. “A cause of actiq

for constructive trust is not based on the establishment of a trust, but consists of fraud, breac

fiduciary duty or [an]other act which entitles the plaintiff to some relidfithaelian v. State Comp.

Ins. Fund 50 Cal. App. 4th 1093, 1114 (1996). Here, based on the language of the complain
Plaintiff's third cause of action appears to seek the remedy of a constructive trust based on J
alleged breach of a fiduciary dutgeeFAC 1 94-96.

In order to state a claim for breach of fiduciary duty against Jenkins, Plaintiff must
demonstrate the existence of a fiduciary relations8ige 1-800 Contacts, Inc. v. Steinher@7 Cal.
App. 4th 568, 592-93 (2003). Here, as discussed aBbtaatiff has not demonstrated that he wa,
made a co-owner of the Band or its related corporations, and thus Jenkins’s alleged status a
owner of the Band with Plaintiff does not give rise to a fiduciary duty.

However, Plaintiff asserts two alternative sources of Jenkins’s fiduciary duty towards

Plaintiff: Jenkins’s serving as Plaintiff’'s managerd Plaintiff’s right to a twenty-five percent shaf

° Defendants have submitted substantial evidence suggesting that Plaintiff's compens
was well above the industry standa@keeRawson Decl. 11 8-10. Plaintiff has not refuted any o
this evidence.SeePl.’s Opp’n 20-21.
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of net profits. SeePl.’s Opp’'n 21-22. Plaintiff cites nmdmissible evidence supporting that Jenki
actuallywasPlaintiff's manager in an individual capacity. Rather, Jenkins managed the Band
as discussed above, Plaintiff was not a coevai the Band, but rather an employ&ee

Fredianelli Decl. T 2€° As to Plaintiff's argument that dkins owed Plaintiff a fiduciary duty to

an(

the extent Plaintiff was entitled to a share of the Band’s profits, a contract for profit-sharing alone

does not give rise to a fiduciary relationshipee Wolf v. Super. C1.07 Cal. App. 4th 25, 34
(2003).

Thus, the CourGRANTS Defendants’ motion for summary judgment as to Plaintiff’s thi
cause of action for constructive trust.

D. Accounting (Fourth Cause of Action)

Plaintiff's fourth cause of action “seeks[paccounting of the disposition of any and all
moneys, property and assets that Defendantsriieakid or Hargreaves wrongfully received or
misappropriated from the Band during the period wRkintiff was an equal co-owner.” FAC
101. “An action for an accounting . . . is a proceeding in equity for the purpose of obtaining a

judicial settlement of the accounts of the parties in which proceeding the court will adjudicate

amount due, administer full relief and render complete justice .Vertier v. Super. Ct. in and fof

City & County of San Francis¢®@8 Cal. App. 2d 527, 530 (1948). “A cause of action for an
accounting requires a showing that a relationshigteketween the plaintiff and defendant that
requires an accounting, and that some balance is due the plaintiff that can only be ascertaine
accounting.” Teselle v. McLoughlin73 Cal. App. 4th 156, 179 (2009). “[A] party to a profit-
sharing agreement may have a right to an accounting, even absent a fiduciary relationship, W
such a right is inherent in the nature of the contract its®¥dlf, 107 Cal. App. 4th at 34.
As with his breach of contract cause of actilaintiff's complaint suffers the fatal flaw tha

the entire action for accounting is premised on him being an “equal co-owner” of the Band at

d

the

d b

hen

Wt

Son

point. SeeFAC § 101. As discussed above, Plaintiff was never an equal co-owner of the Band, a

thus cannot have a right to an accounting, at legseds Plaintiff also asserts that Defendants h

10 By way of contrast, there is evidence on the record that Godtland represented Plair
an individual capacity, as discussed aboSeeRawson Decl. Ex. A.
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“unaccounted for royalties,” yet produces no admissible evidence of such roya#efl.’s Opp’n

5, 22; Fredianelli Decl. 11 33-34. The only evidence cited by Plaintiff to support a claim for

unaccounted for royalties consists of hearsay and conje@eet-redianelli Decl. §{ 33-34. While

14

Plaintiff asserts that a song he wrote was used in a video game but he “never received any adval

or royalties from the licensing of the song,” he does not introduce any evidence that the licen
the song generated any royalties in the first pl&eseFredianelli Decl. T 46. It is equally
conceivable that the use of the song in a video game was purely promotional and designed t
encourage record sales or promote the Band'sl@rofhus, Plaintiff has not produced sufficient
evidence to entitle him to an accounting of royalties.

Like with his breach of contract action, Plaihkias proffered at least some evidence that
was not paid his full share of the band’s net touring revenues. Without an accounting, there
no way by which Plaintiff could determine whether he was entitled to additional compenSs®|
Wolf, 107 Cal. App. 4th at 34 (accounting appropriate where, without an accounting, there m4
no way by which a party entitled to a share in profits could determine the amount of profits).
the burden of proof would be on Defendants to alestrate that Plaintiff was paid accordinglyee
id. at 35-36.

As Plaintiff has neither demonstrated thawees as co-owner of the Band nor shown the
existence of any unaccounted for royalties, the GBGRANTS Defendants’ motion for summary
judgment as to his fourth cause of action, except to the extent it is based on his not receiving
share of the Band’s net touring revenues, irrespective of ownership.

E. Declaratory Relief Regarding OwnersbipCopyrights (Fifth Cause of Action)

In his fifth cause of action “regarding ownersbipcopyrights,” Plaintiff asserts that he “is
an author and joint owner of certain songs (and copyrights therein)” for which “[o]ne or more

[the] Defendants is listed as the sole author,”thog he “requests that the Court declare him to

an author of these works.” FAC 11 102-07. In response, Defendants have produced evideng

showing that the partiedready resolveény ownership dispute based on Plaintiff's authorship ¢

5ing

OJ

he
may
.

Yy b
Aga

a fu

—

the songs at issuéeeCallazzo Decl. {1 3-6, 8, Ex. A; Jenkins Decl.  18. In response, Plaintiff he

produced no evidence of an outstanding, bona tggright dispute, but rather asserts that the
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dispute is about ownership, not royalty amounts, despite the fact that evidence produced by
Defendantslirectly addressethe matter of ownership as having been previously setBed, e.g.
Callazzo Decl. Ex. A (email from Plaintiff's attorney “confirm[ing] that Mr. Fredianelli owns an
controls the following . . . .”). Although the materials submitted by Defendants suggest that, 4
2010, there was a dispute as to the song “Carnival Barker,” Plaintiff has submitted no eviden
argument that he is entitled to ownership of that s@egCallazzo Decl. § 7, Ex. A. Lastly,
Plaintiff's argument that he is entitled to unaccounted for royalties and touring participation m
is inapposite; this cause of action is about declaratory relief for ownership of Sewd.’s Opp’'n
22-23.

Thus, the CourGRANTS summary judgment as to Plaintiff’s fifth cause of action.

F. Declaratory Relief Regarding Ownership of Trademarks (Sixth Cause of Action)
Plaintiff's sixth cause of action asserts thaidhan author of the “Third Eye Blind” and
“3EB” trademarks registered by Defendant Stephan Jenkins ProductionSelefeAC {1 108-113.
“[A] person who remains continuously involved with the group and is in a position to control tk
guality of its services retains the right to use of the mark, even when that person is a manage

than a performer.’Robi v. Reedl73 F.3d 736, 740 (9th Cir. 1999). Here, Plaintiff has produce

S Of

Ce O

onie

e
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0 N

evidence showing continuous involvement in the Band. According to his own declaration, Plainti

played with the Band under the name Third Eye Blind from 1993 to 1994, left the Band from ]
to 1999, rejoined the Band from 1999 to 2009, and has not played with the Band sincE&8009.
Fredianelli Decl. 1 2-5, 44. On the other hand, Jenkins has played under the name Third Ey
continuously since before 1993, while Hargreaves has played under the name Third Eye Blin

continuously since 1995Seelenkins Decl. 1 2-3; Hargreaves Decl. § 2. Plaintiff admits that

| 99/

eB

Jenkins “was the band leader . . . .” Fredianelli Decl. § 39. Plaintiff has not submitted evidence

sufficient to demonstrate either his continuous involvement with the Band or his ability to con
the quality of its service.

The Court therefor&6RANTS summary judgment as to his sixth cause of action.
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G. Alternative Relief

Plaintiff urges that, if the Court is inclined to grant Defendants’ motion for summary
judgment, it grant him permission to amend his complaint to plead an additional cause of acti
violation of California Labor Code section 2808ection 2802") or permit Plaintiff to conduct
additional discovery before ruling on Defendants’ motiSeePl.’s Opp’n 24-25.

In support of a claim for relief under section 2802jmlff states that portions of Plaintiff’'s
participation in the Band’s net touring revenue were used to fund other expenses of the Bang
including recording and legal expens&ee idat 24. However, section 2802 provides that “[a]n
employer shall indemnify his or her employee for all necessary expenditures oirogses] by
the employeen direct consequence of the discharge of his or her duties . . . .” Cal. Lab. Code]

2802 (emphasis added). Plaintiff has submitted no evidence of expenses he incurred while

on f

discharging his duties, much less any argument why such expenditures were necessary. Rather

appears to be arguing that, since he was paid from net touring revenues, any expenditures o
those revenues would give rise to an indemnification claim under section 2802. However, th
argument confuses a sharenetrevenues, to which Plaintiff was entitled, with a shargro§s
revenues, to which Plaintiff was not entitled. @afinition, Plaintiff's compensation agreement fq
net revenues incorporated expenses.

Thus, the CourDENIES Plaintiff's request for leave to amend his complaint to add a
section 2802 claim.

As for permitting Plaintiff to conduct morestiovery, Plaintiff is correct that “[i]f a
nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facf
essential to justify its opposition, the court may . . . allow time . . . to take discoverySeeFéd.
R. Civ. P. 56(d). However, in support of his argumty Plaintiff's declaration only states that “[0]j

of the reasons [he has] been abandoned by so many attorneyf[]s in this case has been their r

conduct adequate discoverySeeFredianelli Decl. 1 48; Pl.’'s Opp’n 24-25. He does not include

compelling testimony for why he failed to take the depositions of Godtland and Salazar, who
claims would corroborate his testimong$eeFredianelli Decl. § 48.

Thus, Plaintiff's request for additional time to conduct discoveBESIIED .
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However, as discussed above, the parties have produced sufficient evidence to sugggst tt

an appropriate cause of action would lie for breach of contract or an accounting on the groun
Plaintiff did not receive his full share of net touring revenugse Bishop v. Kelley00 Cal. App.
2d 775, 786 (1950) (action for accounting where calculation of net profits was in digjnae}er

ds tl

v. American Foundry78 Cal. App. 2d 76, 84-85 (1947) (breach of contract claim where calculatior

of net profits was in dispute). Defendants vaonbt suffer prejudice from Plaintiff being able to

proceed with either claim, as they have been on notice that Plaintiff sought his share of the Band

net touring revenues, given his complaint’s repeegéstences to not receiving his full share of the

Band’s profits as well as Jenkins’s and Hargreaves'’s alleged misappropriation of the Band'’s
See, e.gFAC 1 77, 85B-C, 90-91, 95, 101.

Thus, as discussed above the Court permits Plaintiff to proceed with his causes of act
breach of contract and accounting based on Defesidaiitire to pay his full share of the Band’s
net touring revenue.

VI.  CONCLUSION

In sum, the CoutGRANTS Defendants’ motion for summary judgment as to all of
Plaintiff's causes of action permits except to the extent his causes of action for breach of con
and accounting are based on his not receiving his agreed-to share of net touring revenues.

This order disposes of Docket No. 171.

IT 1S SO ORDERED.

Dated: March 14, 2013

EDWARD M. CHEN
United States District Judge
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