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RICHARD C. JOHNSON (SBN 40881)
SHAAMINI A. BABU (SBN 230704)

SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110

San Francisco, CA 94104

(415) 882-7900

(415) 882-9287 — Facsimile
djohnson@sjlawcorp.com
sbabu@sjlawcorp.com

Attorneys for Plaintiffs

DENNIS R. MURPHY, (SBN 051215)

MURPHY AUSTIN ADAMS SCHOENFELD LLP
304 “S” Street (95811-6906)

Post Office Box 1319

Sacramento, CA 95812-1319

(916) 446-2300

(916) 503-4000 — Facsimile
dmurphy@murphyaustin.com

Attorneys for Defendants Chevreaux Family
Irrevocable Credit Trust of 1973 and Martha
E. Chevreaux Revocable Trust of 2004

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

PENSION TRUST FUND FOR OPERATING | Case No.: CV 11-3285 LB
ENGINEERS; et al.,
JOINT CASE MANAGEMENT
Plaintiffs, CONFERENCE STATEMENT; JOINT
REQUEST TO CONTINUE CASE

VS. MANAGEMENT CONFERENCE; AND

-[PROPOSEB} ORDER
Complaint: July 5, 2011
Date: April 5, 2012
Time: 10:30 a.m.
Ctrm: 4, 3rd Floor

Judge: The Honorable Laurel Beeler

CHEVREAUX AGGREGATES, INC,, et al.,

Defendants.

In accordance with Rule 16 and 26(f) of the Federal Rules of Civil Procedure, NoJ
District Local Rule 16-9, and the Standing Order All Judges of the Northern District o
California, the parties hereto submit this d@ase Management Conference Statement.

I
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| ntroduction

This action arises under the EmployeetiiRenent Income Security Act of 1974
(“ERISA”), as amended by the MultiemplayePension Plan Amendments Act of 198
(“MPPAA”") (29 U.S.C 881001-1461 (1982)). DefemdaChevreaux Aggregates, Inc. (“CAI”
was a participating employer in the Operatinggigeers’ Pension Trust Fund (“Fund”). On
about January 31, 2010, Defendant CAIl withdresnfrparticipation in the Fund which thereb
made it subject to withdrawal liability und&BRISA 84203(a) (29 U.S.C. 81383(a)). Defends
CAl was assessed withdrawability of $1,179,242.00 by the Trust on June 21, 2010, and
notified of its increased withdrawgdbility of $1,184,169 on January 6, 2011.

Plaintiff alleges that Defendés Chevreaux Concrete, INCCCI™), Chevreaux Family
Irrevocable Credit Trust of 1973 (“1973 Trust"ncaMartha E. Chevreaux Revocable Trust
2004 (“2004 Trust”) are members of the same rmbdrgroup as Defendant CAI and all sud
entities are treated as a single employer (the “Cofaroup”). If they are engaged in a trade
business and are members of entrol Group, they are jointhand severally liable for the
withdrawal liability under ERISA 84001(b)(1) (29 U.S.C. 81301(b)) k@ 8414(c). Defendant
1973 Trust and Defendant 2004 Trust deny theyrambers of the Control Group, and deny th
at any relevant time either engaged in a tradéusiness. Plaintiffs seek a money judgmé
against Defendants for an award of the entire assegdiedrawal liability plus interest, liquidateg
damages, attorneys’ fees and costs. Plaingi§e seek injunctive relief against Defendants
require them to provide adequate informatiorasgertain other membeo$ Defendants’ Control
Group under ERISA 84001(b)(1) (29 U.S.C. §1301(b)).

Jurisdiction

Subject matter jurisdiction is proper under 28 U.S.C. § 1331 since this action inv
withdrawal liability owed under ERISA as amended by MPPAA.
Parties

A. Fund

The Fund is an “employee benefit plan” adired in ERISA 83(3)29 U.S.C. §1002(3)),
an “employee benefit pension plan” as definedfirERISA 83(2) (29 5.C. §1002(2)); and 3
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“multiemployer plan” as defined in ERIS883(37) and 4001(a)(3) (29 U.S.C. 881002(37) 4
1301(a)(3)). Plaintiffs F.G. Crosthwaite aRlissell E. Burns are members of the Board
Trustees (“Trustees”) of the Fund, whichtie “plan sponsor” within the meaning of ERIS
§83(16)(B)(iii) and 4001(a)(0A) (29 U.S.C. §81002(16)(gii) and 1301(a)(10)(A)).

B. Defendant CAI

Defendant CAl is a California corporationtkvits businesses loted at 890 Grass Valley

Highway, Auburn, CA, and 2701 Combie Road, Meaddsta, CA at all relevant time periods.

Defendant CAl is an employer within the meanof ERISA 83(5) of (29 U.S.C. 81002(5)) an
National Labor Relations Act (“NLRA”) 82(2) (29 B.C. 8152(2)). Default was entered agaif
Defendant CAIl on August 10, 2011. Docket No. 14.

C. Defendant CCl

Defendant CCI is a California corporation wite principal place of business located
890 Grass Valley Highway, Auburn, CAt all relevant time peards. Defendants CAl and CC
are members of the same controlled group taeated as a single enogker pursuant to ERISA
84001(b)(1) (29 U.S.C. 81301(b)) and thus, aretlpiand severally liald for the withdrawal
liability. Default was entered against Defend@Ai on August 10, 2011. Docket No. 14.

D. Defendant 1973 Trust

Defendant Martha Chevreaux is named iis @ction in her capdagi as the trustee of

Defendant 1973 Trust.Defendant Martha Chevreaux igtincome of Defendant 1973 Trust wit
the power of appointment and sardst’s principal can be used fober benefit. Plaintiff allegeg
that as a result of the attribution rsil@einder IRC 8414(c) Defendants 1973 Trust owng
controlling interest and has efftive control of CAl and therefe, Defendants 1973 Trust an
Defendant CAIl are within the same Control Gvo Plaintiffs are cuantly conducting discovery
to determine the scope of angdes or businesses ogted by Defendant 1973 Trust. Defendg

alleges the 1973 Trust at no relevant time has bealved in a trade or business and has ne

! Defendants recently provided the 1973 Trust Agreement and related documents indicating that Martha Chev
resigned as Trustee and Judy Simpson, James Merribamdhy Miller became Trustees effective February 26,
1999.
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held any interest in CAl ana¥ CCI. It denies it is member of the Control Group.
E. Defendant 2004 Trust
Defendant Martha Chevreaux is named in thesion in her capacity as the trustee

Defendant 2004 Truét. Defendant Martha Chevreaux isetincome beneficiary of Defendar]

2004 Trust with the power to revokeand said trust’s principacan be used for her benefit.

Plaintiff alleges that as agelt of the attribution ruleander IRC 8414(c), Defendants 2004 Try
and 1973 Trust own a controlling interest and has effective control of CAl and therg
Defendants 2004 Trust and Defendant CAIl areiwithe same Control Gup. Plaintiff alleges
that the 2004 Trust owned multiple rental prdpes including, but not limited to, 890 Grag
Valley Highway, Auburn, CA, where Defendants Caid CCI conducted busirgeat all relevant
time periods. Plaintiff allegesdhDefendant 2004 Trust enteretbira lease with Defendant CQ
on July 1, 2005. Plaintiff alleges that Defend20®4 Trust also owned real property identified
APN 038-123-011, APN 038-123-004, APN 0840-049, APN 054t02-041, and 44701
Woodstock Drive, Mendocino, CA, whiah leased to CCl and other entitiehus, Plaintiffs
contend that Defendant 2004 Trusairade or business since it ledseal property to Defendan
CAl and CCI and other entities or persons.

Defendant 2004 Trust admits it owned propevhych it leased to CCIl on July 1, 2005 ar
alleges that lease was not in effect at the timeitbidrawal. It denies ikeased any other propert
to anyone. It denies it was involyén a trade or business at the velet times herein and denies
was part of the Control Group.
Facts

Plaintiffs assert as follows:

(@) Defendant CAIl was a participating @oyer in the Fund pursuant to a collectiv
bargaining agreement (“Bargaining Agreementithwthe Operating Engineers Local Union No.
(“Union”). Defendant CAIl was obligated to and did makatributions to the Fund on behalf ¢

its employees that were covered under that &angg Agreement. Defendant CAI last reportg

2 Defendants recently provided the 2004 Trust Agreement and related documents indicating that Martha Chev

resigned as Trustee and Judy Simpson, James Merrill anthpdddler became Trustees effective January 5, 2011.
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contributions to the Fund for covered work perfethby its employees in January 2010. Thus,|on
or about January 31, 2010, Deflant CAl made a complete withdrawal from the Fund unger
ERISA 84203(a) (29 U.S.C. §1383(a)) which thgrenade it subject taithdrawal liability.

(b) By letter to CAl dated June 21, 2010e thund assessed witlagval liability of
$1,179,242 against Defendant CAl payable monithlthe sum of $11,939.25 starting August (1,
2010. By letter dated September 21, 2010, Defendant @8uested review of its withdrawall
liability on the basis tht it was incorrectlycalculated. On September 8, 2010, November [12,
2010, December 2, 2010, February 3, 2011, andl &6, 2011, the Fund produced various
documents in response to Defendant CAI's request for review.

(© Defendants failed to make any withdrawability installment payments. As such,

the Fund notified Defendant CAl on November 2210, that Defendant CAIl would be in default

if it failed to cure its delinquent installment payments within sixty (60) day pursuant to ERISA

§4219(c)(5)(A) (29 U.S.C. §1399(c)(5)(A)).

(d) On January 6, 2011, the Fund notified Defendants CAl and CCI that [their

withdrawal liability had en recalculated for the sum of $1,184,169 based on additjonal

information made available to the actuary for the Fuiithe Fund confirmed that the original

guarterly payment amount and pagmh schedule remained unchanged.

o

(e) Defendant CAl initiated arbitratiomder ERISA 84221(a) (29 U.S.C. 81401(a)) on
January 11, 2011, with the American Arbitratidasociation (“AAA”). Thereafter, on May 20
2011, counsel for Defendant CAl aded AAA and Plaintiffs’ counsehat it was withdrawing as
counsel for Defendant CAI. As a resultethirund accelerated the tarawal liability of
$1,184,169 on the same day pursuant to ERISA 84R59(@9 U.S.C. §1399(c)(5)) and Sectign
Xll of the Fund’'s Withdawal Liability Assessment Proceésr since there was substantigl
likelihood that Defendants would default.

() On June 6, 2011, AAA closats file based on a notice from Defendant CAl thaf it

withdrew its arbitration demand pximately one (1) year aftenitas assessed. By withdrawing
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their arbitration claim Defendants waived thdffirmative defenses and therefore, the asses

withdrawal liability is bindingon Defendants under ERISA 84221(b)(1) (29 U.S.C. §1399(b)(1)).

(9) As of the filing of this Joint CMC &tement, the Defendants have not made :
withdrawal liability payments to the Fundnd thus, are still in default under ERIS
84219(c)(5)(B) (29 U.S.C. 81399(c)(5)(B)) and 29 CFR 84219.31.

Defendants assert as follows:

€) Defendant 1973 Trust was not a participating employer in the Fund.

(b) Defendant 1973 Trust denies it ever “withdrew” from the Fund.

(©) Defendant 1973 Trust denies it was ewassessed with unfunded liability and

denies it was ever provided notice thathdarawal liability was assessed against it.

(d) Defendant 1973 Trust denies it was ever gtedia notice that withdrawal liability
was ever recalculated.

(e) Defendant 1973 Trust denies it was ever a party to any arbitration or given I
that there were arbitration proceegls being conducted and/or terminated.

() Defendant 1973 Trust denies it ever engaged in leasing property to anyone ar
engaged in a trade or business.

(9) Defendant 1973 Trust denies it eveldhany interest in CAl and/or CCI.

(h) Defendant 1973 Trust denies itasnember of any Control Group.

0] Defendant 2004 Trust was not a participating employer in the Fund.

()] Defendant 2004 Trust denies it ever “withdrew” from the Fund.

(k) Defendant 2004 Trust denies it was ewassessed with unfunded liability and

denies it was ever provided notice thathdarawal liability was assessed against it.

0] Defendant 2004 Trust denies it was ever gitedia notice that withdrawal liability
was ever recalculated.

(m) Defendant 2004 Trust denies it was ever a party to any arbitration or given 1
that there were arbitration proceegls being conducted and/or terminated.

(n) Defendant 2004 Trust deniesaas leasing property Al and/or CCI at the time

of withdrawal. It also denidgasing any other properties.
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(o) Defendant 2004 Trust denies it was engaiged trade or business at the time
withdrawal.

(p) Defendant 2004 Trust denies itsva member of a Control Group.
L egal Issues

Plaintiffs assert the following:

(@) The cessation of Defendant CAI'S obtiga to contribute tadhe Fund constituted
a complete withdrawal under ERISA 8§ 4203(a) whilsereby made Defendant CAI liable to tk
Fund for withdrawal liability.

(b) Notice to Defendant CAl for the withadwal liability constitutes notice to all

members within its Control Group.

(©) Defendants waived their right to cortéise withdrawal liablity and waived all
affirmative defenses by withdrawing their arbitration claim in accordance with ERISA
4219(b)(2) and 4221(b)(1) (29 U.S.C. §1399(b)(@) 29 U.S.C. § 1401jflL)) and PBGC Reg.
§4221.3(d).

(d) The Fund is entitled tthe entire withdraal liability in the sum of $1,184,169
pursuant to ERISA § 4219(c)(89 U.S.C. 81399(c)(5)).

(e) Defendants CCIl and 2004 Trust are joirahd severally liabléor the withdrawal
liability plus interest, liquidated damages, ateys fees and costs on the basis that they
members of the same Control Group as definater ERISA § 4001(b) (29 U.S.C. § 1301(b)) a
IRC 8414(c) and operated a trade business. Similarly, Defidant 1973 Trust is jointly and
severally for the withdrawal liability if Plairfts discover that it operatl a trade or business.

() Plaintiffs are entitled to injunctiverelief requiring Dé&ndants to provide
documentation of all trades or businesses whiehwithin their control group as defined und
ERISA § 4001(b) (29 U.S.& 1301(b)) and IRC §414(c).

Defendants assert the following:

(@) Defendant 1973 Credit Trust is not engaged in a trade or business.

(b) Defendant 2004 Trust was not engagedaitrade or business at the time C/
withdrew from the Fund.
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(©) Neither the 1973 Trust nor the 2004 Tiraee members of a Control Group.

(d) Neither the 1973 Trust nor the 200rust received required notices.

(e) Plaintiff is not entitled to any relief.
M otions

Plaintiffs anticipate filing a motion for sumary judgment against the Defendants af
conducting a factual investigatiand discovery if this matter isot resolved through documer
exchange and negotiations. One or more disgavetions may be necessary, but that parties \
attempt to resolve such matteasiicably and without need theo@t’s intervention. Plaintiffs
expect to file, as necessary, motions in limine reggrdvidentiary issues pmdao trial. Plaintiffs
anticipate that all dispd&ze motions and all non-discovery matis will be heard by or before th
final pretrial conference.

Defendants anticipate filing a motion for Summary Judgment.

Amendment of Pleadings

ter

—+

vill

11°)

Plaintiffs may request theddrt for leave to amend the Complaint, if necessary, after

completing discovery to accurately name thespeal trusts involved in this action and ar
additional members of Defendants’ controbgp under ERISA 8 4001(l§29 U.S.C. § 1301(b))
and IRC 8414(c).

Evidence Preservation

The parties are taking necessary stepspreserve evidence relevant to the issu

1y

es

reasonably evident in this matter. These stegsade the preservation of all known evidence, and

instructions to personnel of therpas to retain such evidensbould it come toheir attention.

Discovery

Plaintiffs propose the following discovery plamaccordance with Fed. R. Civ. P. 26(f):

€)) Rule 26(f) Disclosure¢Fed. R. Civ. P. 26(f)(2)(A)): Plaintiffs and Defendants

1973 Trust and 2004 Trust have eawbed Initial Disclosures undeed. R. Civ. Proc. Rule 26.

(b) Written Discovery Defendants 1973 Trust and 2004 Trust have responde

Plaintiffs’ Request for Production of Documents, Set One, and Special Interrogatories, Se

Plaintiffs will meet and confer with their counsel regarding the adequacy of those resp
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Plaintiffs have responded to Defendants Reqgims Production of Documents, Set One, a
Special Interrogatories, Set One.

(c) Subjects on Which Further Discovery May be Nedéed. R. Civ. P. 26(f)(2)(B)):

The parties anticipate discoverylMie necessary regarding the following issues, including but
limited to:
(2) That Defendant CCI is withingélrsame control group as Defendant CAl.

(2) That Defendant 2004 Trust is within the same control group as Defend

CAl and operated a trade or business.

3) If Defendant 1973 Trusperated a trade or business.

4) Whether the shareholders off®edants CAl and Defendant CCI receive
any distributions upon the sale ashidsolution of said entities.

(5) The assets of Defendants disccontrol group members.

(d) Electronically Stored Informatiofred. R. Civ. P. 26(f)(2)(C)): The parties do n

foresee any issues related to the discovery ofrel@c information. To the extent any exists, tl

parties believe it should Foduced in electronic form.

(e) Claims of Privilege or of Protectiqired. R. Civ. P. 26(f)(2D)): The parties do

not believe any special procedusse necessary to allow assens of privilege after production.
The parties reserve the right fwrotect or compel relevanhformation and documents i
accordance with applicable law.

() Changes to Limitations on Discove(ffed. R. Civ. P. 26Jf2)(E)): The parties

request no changes to be made tdithigations on discovery at this time.

(9) OtherOrders(Fed. R. Civ. P. 26(f)(2)(F)): Thearties are currently unaware of th
need for any such orders.

(h) The parties anticipate that discovevil be completed within the time specifie
herein. The parties do not believe that discowhiquld be conducted in phases. At this time,
parties do not currently anticigathe need for any orders under Rule 26 or 29-37 of the Fe

Rules of Civil Procedure.
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Class Actions

1. Inapplicable.
Related Cases
2. There are no pending related cases.

Relief

Plaintiffs seek the following damages, andwpde the following desgtion of the bases
on which damages are calculated: (1) Plains#gk unpaid withdrawdiability of $1,184,169;
(2) plus interest; (3) plus liquidated damages etputhe greater of (ahe accrued interest on th
unpaid withdrawal liability, or (ptwenty percent (20%) of the ungavithdrawal lability; and (4)
Plaintiffs’ attorneys’ fees and cost. Plaintiffs@lseek injunctive relief in the form of a mandg
that Defendants provide documentation of all ésadr businesses which are within Defendar]
control group as defined under ERISA®01(b) (29 U.S.C. § 1301(b)).
ADR Process

The parties participated mediation on March 8, 2012, with mediator Phillip Kelly af
were unable to resolve this digp at mediation. Docket No. 23.

Consent to M agistrate Judge for All Purposes

The parties have consented to Magistdatdge Laurel Beeler for all purposes.

Other References

The parties do not believe that the case isablgtfor reference to binding arbitration ¢
any other reference.

Narrowing of | ssues

The parties may be able to narrow the issuesgogement, and may be able to expedite

presentation of evidence at trial. The partielielde discussion of thesesues at the present tim

is premature. The parties do not currently regubat any issues, ams, or defenses be

bifurcated.

Expedited Schedule

The parties do not believe this is the typease that can be handled on an expedited b

with streamlined procedures.
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Scheduling

The parties believe the following igeral guidelines are appropriate:

€) Expert Witness Disclosure by Plaintiffs50 days prior to Pretrial Conference;

(b) Expert Witness Disclosure by DefendaritS0 days prior to Pretrial Conference,;

(c) Discovery Cut Off: 90 days jar to Pretrial Conference,;

(d) Law and Motion Cut Off: 60 days prior to Pretrial Conference,

(e)  Settlement Conference: 45 days prior to Trial;

)] Final Pretrial Conferenc@0 days prior to Trial,

(9) Trial: TBD.

The parties respectfully reserve the right seek modificatiorof the above-proposed
schedule as this action develops.
Trial

The parties are willing to have Court trial to expedite the adjudication of claims. T

expected length of trial is 2-5 court days.

Disclosur e of Non-Party | nterested Entities or Persons

Plaintiffs filed their Certification of Intested Entities or Persons on July 5, 2011. Doc
No. 2. Plaintiffs certified that, pursuant to CilzlR. 3-16, other than the named parties, therg
no such interest to report.
CcMC

Given that the parties recently participatedmediation and will continue conductin
discovery the parties respectfullgquest that the Case Managmt Conference calendared fq
April 5, 2012, be continued to May 17, 2012. Thatmuance will allow the parties to focus on
I
I
I
I
I
I
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further discovery thereby allowing for a mopeoductive Case Management Conference a
more information is made available.

Dated: March 29, 2012 SALTZMAIK JOHNSON LAW CORPORATION

By: IS/
Shaamini A. Babu
Attorney for Plaintiffs

Dated: March 29, 2012 MURPHY AUSTIN ADAMS & SCHOENFELD

By: IS/
Dennis R. Murphy
Attorneys for Defendants

ORDER

BASED ON THE FOREGOING and @OD CAUSE APPEARING, the Casg
Management Conference currently set foriApy 2012, is continued te-May-17, 2012, at 10:]

a.m. All related deadlines are extended accordinglyupdated Joint Case agement Conference
Statement (with new information only) due by May 17, 2012.

IT IS SO ORDERED. May 24

Date: March 30, 2012 M&

THEHONORABLE LAUREL BEELER
UNITED STATESMAGISTRATE JUDGE
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