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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

JOHN NGUYEN, No. C 11-03324 WHA
Petitioner, ORDER DENYING PETITION FOR
WRIT OF HABEAS CORPUS;
V. GRANTING CERTIFICATE OF

APPEALABILITY
KATHLEEN DICKENSON,

Respondent.

INTRODUCTION

This is a non-capital habeas corpus action filed by a state prisoner pursuant to 28 U.$.

2254 alleging ineffective assistance of counsel. Respondent was ordered to show cause wh
writ should not be granted. For the reasons set forth below, the petieriED. There is no
need for an evidentiary hearing.
STATEMENT

On September 4, 2007, petitioner John Nguyen was convicted of attempted murder
following a jury trial and sentenced to an indeterminate term of 25 years to life consecutive t
determinate term of five years. Petitioner appealed his conviction to the California Court of
Appeal, which affirmed in an unpublished opinion dated January 5, 2010. On the same day
Court of Appeal summarily denied petitionestaite habeas petition. The California Supreme
Court denied the petition for review and summarily denied petitioner’s habeas petition on M4

16, 2011.
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The following facts are drawn from the deoisiof the California Court of Appeal on the
direct appeal of the petitioner’s convictidgeople v. NguyemNo. H032459, 2010 WL 22359
(Cal. App. Jan. 5, 2010), and are consistent with this Court’'s own review of the record.

By way of overview, on March 21, 2005, petitioner and his friends Tony Nguyen and

Hung Nguyen went to the Heo May Café in San Jose. At the café, they met another group ¢

men, Howson Nguyen, Howson'’s younger brother Tung Nguyen, and Howson'’s friends Mink

Trinh and Kha Nguyen. A dispute arose oveyipg a gambling debt, and the owner asked the
men to leave. Once outside the café, Howson and petitioner got into a physical altercation.
While they were struggling, a single shot was fired (by someone other than petitioner), whic}
Minh. More gunshots were then fired. Minh was shot multiple times and was later taken to
hospital in critical condition, but survived. (Because many of the witnesses have the same |
name, for ease of reference this order may refer to them by their first names.)

1. THE PROSECUTION’S CASE.

The critical question was whether petitioner was a shooter. The prosecution’s case
proceeded as follows.

Howson, the friend of Victim Minh, was a key witness for the prosecution. He testifieq
that, after the men were kicked out of the café, petitioner acted as if he wanted to fight. In th
parking lot outside the café, petitioner swung at Howson, hitting him in the head. Howson th
ducked down and grabbed petitioner’s shirtgukishot was fired, at which point Howson pulled

petitioner down to the ground, turned around, and ran. Howson'’s friend Kha followed. Whe

Howson reached the end of the café parking lot, he realized that he had lost his car keys. He

could still hear gunshots coming from in front of the café, so he ducked down between two
parked cars. Kha also ducked down and hid about three or four cars away from Howson.
Howson testified that he heard gunshots for about twenty to forty seconds. After the gunfire
ceased, Howson received a call on his cell phone from Minh, who said that he had been shg
Howson went back through the parking lot and saw Minh lying on the ground bleeding. How

did not say that he saw the shooter(s).
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Howson testified at trial that he picked petitioner’s photo out of the photo lineup and
identified him as the man with whom he had been fighting. He similarly identified petitioner

the preliminary examination and at trial as the man with whom he had been fighting.

Victim Minh testified that he watched Howson and petitioner struggling outside the café.

Minh ran when he heard the first gunshot, but fell to the ground and realized he had been sh
the lower back. Continuing to hear gunshots, he crawled between two parked cars to hide.

hid near the front wheel of the driver’s side of a black Mitsubishi that had been backed into if
parking stall. Minh further testified that petitioner came around the car on the driver’s side,

approaching from the rear of the car. Petitioner had a gun in his left hand and pointed it dov
Minh. Minh said, “hey, man, you got the wrong guy,” and scooted backwards out of the park
stall. He raised his arms to cover his face when he saw petitioner raise the gun and point it
body. The gunshot hit Minh in the arm. Minh saw a second man lean over the hood from th

passenger’s side of the car and fire at him once or twice. Minh felt a shot hit him in the stom

He then saw petitioner and the other man get into the car and drive off. Minh testified that he

used his cell phone to tell Howson that he had been shot. Howson and Kha found Minh lyin
the ground in the parking lot.

Minh testified that on the morning of March 23, two days after the shooting, Howson

visited him at the hospital. Minh asked Howson what had happened. Howson told Minh thaL
ri

they had gone to the café in order to collect some money. He said that Hung (petitioner’s f
owed Tung (Howson’s brother) money from a gambling debt, and that Hung had called to te
them to come collect it. Howson asked Minh who shot him. Minh responded that it was the
who had been fighting with Howson. Howson said that the man was named “John.”

Minh testified that he had picked petitioner’s photo out of the lineup and that he was {

petitioner was one of the men who shot him. This was because petitioner, who Minh identifi
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at trial, was the same man who fought with Howson and because petitioner stood right in frgnt o

Minh prior to shooting him.

Tung, Howson’s younger brother, testified that he saw petitioner shoot Victim Minh.

Tung testified that, when he heard the gunshots, he ran and hid behind a car elsewhere in the
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parking lot. Tung saw Minh fall down beside another car, and then saw petitioner stand ove
Minh and shoot him one or two times before getting into a car. Tung did not see anyone els
shoot Minh. Tung was afraid, so he ran across the street to a 7-Eleven store. Tung was
interviewed about the shooting by the police that night, and on several occasions thereatfter.
Tung testified at trial that he only saw one man shoot Minh, that he knew the shooter as Joh
Nguyen, the petitioner. On cross-examination, Tung admitted that he had never told the pol
that he saw petitioner shoot Minh (Reporter’s Tr. at 460).

San Jose police officers responded to the scene, took photographs, and secured the
Officers photographed and collected 13 nine-millimeter shell casings and two .380-caliber
casings. Officers interviewed Howson, who gave them a statement. Howson later admitted
the statement he gave left out certain information, including that he had gone to the café to
collect a gambling debt and that the person he had been fighting with was named. Jghn (
300). Howson testified at trial that he did not tell the police everything because he was
concerned for his and his family’s safety. The police found Tung at the nearby 7-Eleven. T
did not tell the police what he had seen. He testified at trial that he did not provide any
information because he was afraid. Officers also interviewed Kha about what he had seen.

Officer Parker Hathaway, who was assigned as an investigator on the case, testified
he had received reports that approximately two hours after the incident, petitioner’s friend H
called 911 and reported that he had received a gunshot wound to his leg. At the time of his
Hung was at the 7-Eleven store across the dtamtthe café. Officers responded and seized
Hung's car, a white Honda, from the cafe’s parking lot. Hung’s hands were swabbed and th
clothing he was wearing was seized. Tesitmtpe county crime lab revealed that no gunshot
residue was detected on the swabs, but gunshot residue was found on the right waistband 3
Hung'’s pants. Because of this, Hung became a “person of interest.”

Officer Hathaway also testified that he contacted Minh at the hospital the morning aftg
the shooting, March 22, but was unable to interview him in detail due to Minh’s condition. O
March 23, sometime after Howson had visited Minh, Officer Hathaway spoke to Minh in the

hospital. Officer Hathaway testified that Minh said that Tung was arguing with a man inside
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café over a debt. They all went outside, where a man verbally confronted Howson. Minh hg
a gunshot and felt numb. He knew that he had been shot, because his leg went numb after
heard the shot. Officer Hathaway further testified that Minh said he then tried to crawl to the
parking lot area to hide by a parked car. Minh told him that the same man who had struggle
with Howson came and shot Minh while he was on the ground by the parked car. Minh did 1
tell the officer that there was a second shoatkerat 678).

On March 24, Officer Hathaway spoke to Howson at the police station. Howson said
had been in a fight with a man named “John” over a gambling debt. He said that “John” was
years old, about five feet eight inches tall with a medium build, and that he had been wearin
red long-sleeved collared shirt over a white T-shirt and a white or gray sweatshirt.

Officer Hathaway further testified that Tung, Howson'’s brother, was interviewed over
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telephone by Officer Thuy Le. On April 16, 2005, Tung was shown a photo lineup containing a

photo of Hung. Tug pointed out Hung's photo and gave the officer contact information for
Hung and Hung'’s brother, Tony.

Officer Hathaway interviewed Hung in September 2005, who was a “person of intereg
because he had been shot the night of the incident and testing indicated that he had gunshdg
residue on his clothing. Hung was cooperative until he was asked specific questions about 1
incident, at which point he asked for a lawged the interview concluded. Officer Hathaway
tried to determine who Hung’s associates were. He was “able to associate” petitioner with H
because “they had been contacted together at a previous time.”

Officer Hathaway further testified that, about a year after the incident, Kha, Minh,
Howson, and Tung were shown some photo lineups. Kha picked out petitioner’s photo. Vic
Minh identified the photo of petitioner as “John,” the person who argued with Howson and w
shot Minh while Minh was lying by the car in the parking lot. Minh also identified the photo g
Tony as the man Minh thought may have shot him while leaning over the hood of the car.
Howson picked out petitioner’s photo from the photo lineup as the person he had been fighti
with. Tung was shown the photo lineups and pointed out petitioner. Tung told police that

petitioner was sitting with Hung at the café, that petitioner and Howson argued, and that

—

he

ung

T

m

ho

—




United States District Court

For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

petitioner hit Howson outside the café prior to the shooting. Tung did not say that he had se

petitioner shoot Minh.

Petitioner wa arrested in April 2006. Officer Hathaway testified that petitioner told hinp

that Hung was his barber around the time of the incident. Petitioner further told the officer th
he had not talked to Hung in six or seven months because Hung had “disappeared.” Petitio
also said that he knew Hung'’s brother Tony. Petitioner owned a brown Honda.

2. THE DEFENSE' S CASE.

Petitioner was represented at trial by Attorney David Johnson. Petitioner testified on
own behalf that he is right-handed, not left-handed. He further testified that he did not have
gun on the night of March 21, 2005, and that lterdit shoot Minh. Petitioner went to the café
that night with his friend Tony, who told petitioner that Tony’s brother, Hung, owed some
money. Tony drove petitioner to the café and Hung arrived later.

Then, the other group of men came into the café (Howson, Tung, Minh, and Kha). TH
was a disagreement over the debt, which was gambling-related, and petitioner and Howson
injected themselves into the discussion. The disagreement became more heated and the ca
manager told them to take their argument outside. The two groups of men went outside, as
several other café customers.

Once outside, petitioner saw Howson approach and, thinking that Howson was going
hit him, petitioner tried to hit Howson. Howson grabbed petitioner’s shirt and they struggled
Petitioner fell to the ground. He then heard a number of gunshots. Because he was scared
petitioner ran out of the parking lot and hid by a mobile home. After a few minutes, petitione
saw Hung limping towards him, carrying a gun. Hung said that he could not run any farther
told petitioner to keep going. Petitioner walked home, about five miles away.

Petitioner saw Hung the next day. Hung said that he had been at the hospital and th;
“got one of the guys good.” After that, petitioner did not see Hung again. Contrary to the
foregoing, petitioner told Officer Hathaway in April 2006 that he did not know anything about
the shooting. He told the officer this becauselidenot want to “get involved” and did not want

to “snitch” on Hung, the person of interest to the police.
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The defense called Officer Le as a witness, who testified that he and Officer Hathaw§g
interviewed Minh at the hospital on March 22, the day after the incident. Minh said that Tun
began to argue with some men inside the café about a gambling debt. After everyone went
outside, the men fought with Tung. Minh said that he was shot when he was two feet from t
front door of the café. After he was shot, he fell to the ground. The shooter walked up to hif
called him a “motherfucker,” and shot him three or four times at close range. Minh said that
could not remember what happened next. Herttestthe shooter as being about 25 to 26 yea;
old, five feet seven inches tall, 150 pounds, and wearing a black jiMinh did not say that
the person who shot him was named “John.”

Officer Le further testified that officeiaterviewed Minh again the following day, March
23. Minh said that Howson was fighting with someone; during this time, someone came up 1
behind Minh and shot him in the back. Minh fell to the ground and crawled to a parked car f
safety. He was lying next to the driver’s side door of a black Mitsubishi when the person wh
had been fighting with Howson walked towards him and shot him four times before getting ir

the Mitsubishi and leavg the area. Minh did not mention a second shooter at that time.
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David Flores, a private investigator, testified that he took measurements at the café and

determined that the distance from the front door of the café to the far end of the parking stal
where Minh was found was 57 feet five inches.

Neither Hung nor his brother Tony were available to testify at trial. Hung was
gquestioned once by Officer Hathaway aboutsonths after the shooting, but officers were
unable to find him again before the trial, or sinde &t 848). Tony had a warrant out for his

arrest, but police were unable to locate him at the time of theitrialt(761-62, 781).

* * *

The jury found petitioner guilty of attempted murder and found that petitioner personal

and intentionally discharged a handgun and that he personally inflicted great bodily injury ug
a person not an accomplice during the commission of the offense. The jury found that the
attempted murder had not been proven to be willful, deliberate, and premeditated. The trial

judge sentenced petitioner to the indeterminate term of 25 years to life consecutive to the
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determinate term of five years. The court struck the bodily-injury enhancement. According o

the probation officer’s report, submitted to the court at sentencing, petitioner was 25 years o

the time of sentencing and did not have a prior criminal record (Clerk’s Tr. Exh. 2 at 286-87).

|d at

Petitioner filed the instant federal petition for writ of habeas corpus on July 7, 2011. The

petition asserts two ineffective assistance of counsel claims: (1) trial counsel rendered
ineffective assistance by failing to present a ballistics expert at trial, and (2) trial counsel

rendered ineffective assistance when he failed to present exculpatory evidence from three

witnesses who would have testified on petitioner’s behalf. The petition also includes a claim for

relief based on actual innocence. Included with the petition are three declarations from

witnesses who claim to have been at the café on the night of the shooting, two declarations
alleged expert witnesses, and a declaration from petitioner’s trial counsel. These declaratio
were all included with the state habeas petition. The record presented in this federal action

presented in full on the state habeas application, which was denied without comment.
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Here, respondent was ordered to show cause why a writ should not issue. Respondent

filed an answer, along with a supporting memorandum. Petitioner then filed a traverse in
response. The parties were requested to file supplemental briefs based on a point of disput
the parties’ briefs regarding whether petitioner, his counsel, the police, or the prosecution

withheld information about the three fact witndseslarants prior to or during trial. Following a

status conference, the parties filed supplemental briefs regarding the district court’s authority to

hold an evidentiary hearing regarding ambiguous and/or disputed issues of fact in declaratigns

submitted with the petition.
ANALYSIS
1. THE ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT.
Pursuant to AEDPA, a district court may not grant a writ of habeas corpus with respe
any claim that was adjudicated on the meritstate court unless the state court’s adjudication g
the claim: “(1) resulted in a decision theds contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the

United States; or (2) resulted in a decision that was based on an unreasonable determinatio
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the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. 2254(d
state court’s decision is “contrary to” clearly established United States Supreme Court law if
fails to apply the correct controlling authority or if it applies the controlling authority to a case
involving facts materially indistinguishable from those in a controlling case, but nonetheless
reaches a different resulfee Williams v. Taylp629 U.S. 362, 404, 413-14 (2000). A decisior
constitutes an “unreasonable application” of United States Supreme Court law if “the state ¢
identifies the correct governing legal principle . . . but unreasonably applies that principle to
facts of the prisoner’s caseld. at 414. “[Alnunreasonabl@pplication of federal law is
different from anncorrectapplication of federal law.Harrington v. Richter— U.S. ——,
——, 131 S.Ct. 770, 785 (2011) (citiglliams 529 U.S. at 410) (emphasis in original). A

federal court must presume the correctness of the state court’s factual findings, and the

presumption of correctness may only be rebutted by clear and convincing evidence. 28 U.S|

2254(e)(1).

“[A] federal habeas court may not issue the writ simply because the court concludes i
independent judgment that the relevant state-court decision applied clearly established fede
law erroneously or incorrectly. Rather, tlgbplication must be objectively unreasonable.”
Lockyer v. Andrade538 U.S. 63, 75—-76 (2003). “While the ‘objectively unreasonable’ standa
IS not self-explanatory, at a minimum it denctegreat| | degree of deference to the state
courts.” Clark v. Murphy 331 F.3d 1062, 1068 (9th Cir. 2003). Holdings of the Supreme Co\
at the time of the state-court decision are the only definitive source of clearly established feg
law under AEDPA.See Williams529 U.S. at 412. While circuit law may be “persuasive
authority” for purposes of determining whether a state-court decision is an unreasonable
application of Supreme Court law, only thepBeme Court’s holdings are binding on the state
courts and only those holdings need be applied, and then only reasddeblZlark331 F.3d
at 1070.

2. REVIEW OF STATE COURT SUMMARY DENIAL .

When presented with a state-court decision that is unaccompanied by a rationale for

conclusions, a federal court must conduct an independent review of the record to determine
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whether the state-court decision is objectively unreason&ldigado v. Lewis223 F.3d 976,

982 (9th Cir. 2000). This review is not a “de novo review of the constitutional issue”; rather,
is the only way a federal court can determine whether a state-court decision is objectively
unreasonable where the state court is sileles v. Thompsoi336 F.3d 848, 853 (9th Cir.
2003). “[W]here a state court’s decision is unaccompanied by an explanation, the habeas
petitioner’s burden still must be met by showing there was no reasonable basis for the state
to deny relief.” Richter, 131 S.Ct. at 784.

As stated recently by the Supreme CouRimholster a federal court’s review under
Section 2254(d) “focuses on what a state court knew and @idlfen v. Pinholster — U.S.
——, ——, 131 S.Ct. 1388, 1399 (2011). Under California law, a “summary denial of a hab
petition on the merits reflects that court’s determination that the claims made in th[e] petition
not state a prima facie case entitling the petitioner to relief.at 1403 n.12 (internal quotation
and citation omitted). A California appellate court reviewing a habeas petition must determip
whether, assuming the petition’s factual allegations are true, the petitioner would be entitled
relief. “If no prima facie case for relief is stated, the court will summarily deny the petition. I
however, the court finds the factual allegations, taken as true, establish a prima facie case f
relief, the court will issue an [order to show causé&]€ople v. Duvall9 Cal. 4th 464, 475
(1995). A federal court’s review under Section 2254(d) is limited to the record before the stg
court. Pinholster,131 S.Ct. at 1398.

Our court of appeals has similarly instructed that the federal court should “examine
precisely what the state court did” in evaluating a habeas petitiddunies v. Mueller350 F.3d
1045, 1054 (9th Cir. 2003), our court of appeals considered whether the state court’s
determination that petitioner had failed to establish a prima facie case for ineffective assistal
of counsel and that an evidentiary hearing was unnecessary was unreasonable. In holding 1
the state court’s decision rejecting the petitioner’s habeas claim was unreasonable under bg
Sections 2254(d)(1) and (d)(2), the federal appellate court there stated that “it is entirely
appropriate — even necessary — that federal courts ask whether the state court applied cof

legal principles (in this case, tricklandanalysis) in an objectively unreasonable way, an
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inquiry that requires analysis of the state court’'s method as well as its rédu#t”1054-55.
First, the state court there claimed to have taken the petitioner’s claims at “face value,” but
unreasonably applied ti&tricklandanalysis to the facts. “With the state court having purporte
to evaluate [the petitioner’s] claim for sudéncy alone, it should not have required [the
petitioner] to prove his claim without affording him an evidentiary hearing . . . . In other word
it was objectively unreasonable for the state court to conclude on the record before it that ng
reasonable factfinder could believe that [petitioner] had been prejuditi®d.” Second

viewing the state court’s findings as a factual determination, our court of appeals determineq

L

\"2J

| tha

the state court “went well beyond its self-assigned task of assessing [the petitioner’s] allegations

for sufficiency. . . .”Id. at 1055. Although state-court findings are generally presumed correg
unless rebutted by clear and convincing evidence or based on an unreasonable evidentiary
foundation, the court found that because the state court refused to afford the petitioner an
evidentiary hearing, no deference to the state court’s factual findings was reddiratd1 054
(citations omitted). “While there may be instances where the state court can determine with
hearing that a criminal defendant’s allegations are entirely without credibility or that the
allegations would not justify relief even if proved, that was certainly not the case herat”
1055.

In the instant case, the state court summarily dismissed the habeas petition and requ
for an evidentiary hearing without issuing an order to show cause. Under California law, the
state court’s dismissal indicated that the court found that the factual allegations, taken as try
did not establish a prima facie case for religée, Duvall9 Cal. 4th at 475. Pursuant to
PinholsterandNunes this Court’s review will consider whether the state court’s rejection of
petitioner’s habeas claims without issuing an order to show cause was unreasonable, where
presumed that the state court took petitioner’s factual allegations as true. As required by
Pinholster Section 2254(d) review is limited to the record before the state court. Again, the
witness declarations included in petitioner’s federal habeas petition, as well as the habeas ¢

are the same as those presented to the state court.
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3. INEFFECTIVE ASSISTANCE OF COUNSEL.

The Sixth Amendment guarantees the right to effective assistance of cobinsddand
v. Washington466 U.S. 668, 686 (1984). To prevail on a claim of ineffective assistance of
counsel, petitioner must show both that counsel’'s performance was deficient and that the
deficient performance prejudiced petitioner’s deferideat 688. To prove deficient
performance, petitioner must demonstrate that counsel’'s representation fell below an object

standard of reasonableness under prevailing professional ntiriehs.This requires showing

ve

that counsel made errors so serious that counsel was not functioning as the “counsel” guargntee

by the Sixth Amendmentid. at 687-88.
The relevant inquiry is not what defense counsel could have done, but rather whethef
choices made by defense counsel were reason@bkeBabbitt v. Calderpd51 F.3d 1170,
1173 (9th Cir. 1998). Judicial scrutiny of counsel’s performance must be highly deferential,
a court must indulge a strong presumption that counsel’s conduct falls within the wide range|
reasonable professional assistanSee Strickland466 U.S. at 689Vildman v. Johnsqr261
F.3d 832, 838 (9th Cir. 2001Janders v. Ratell1 F.3d 1446, 1456 (9th Cir. 1994). The
reasonableness of counsel’s decisions must be measured against the prevailing legal norms
time counsel represented the defendakiggins v. Smith639 U.S. 510, 522-23 (2003).
Under AEDPA, “[t]he pivotal question is wether the state court’s application of the
Stricklandstandard was unreasonable. This is diffié from asking whether defense counsel's

performance fell belovtrickland’sstandard.”Richter, 131 S.Ct. at 785. The state decision

the
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under review need not explain the state court’s reasoning, and the habeas petitioner still bears t

burden to show there was no reasonable basis for the state court to denydredie?84. To
prove counsel’s performance was prejudicial, petitioner must demonstrate a “reasonable

probability that, but for counsel’s unprofessional errors, the result of the proceeding would h

been different. A reasonable probability is a probability sufficient to undermine confidence in

the outcome.”Strickland 466 U.S. at 694. A petitioner must show that counsel’s errors were
“so serious as to deprive the defendant of a fair trial, a trial whose result is reliablat'687.

The test for prejudice is not outcome-determinaties,defendant need not show that the
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deficient conduct more likely than not altered the outcome of the case; however, a simple
showing that the defense was impaired is also not sufficidnat 693.

The Stricklandprejudice analysis is complete in itself. Therefore, there is no need for
additional harmless error review pursuanBtecht 507 U.S. at 637Musladin v. Lamarque
555 F.3d 830, 834 (9th Cir. 2009). This order now turns to petitioner’s two claims for
ineffective assistance of counsel.

A. Failure to present expert witness testimony.

Petitioner’s claim for ineffective assistance of counsel is based on trial counsel’s failufe

to present expert testimony regarding the ballistics evidence. Petitioner relies on the declaratior

of two ballistics experts, whose testimony he claims would have demonstrated that the shooting

“could not have occurred in the location where Minh testified [petitioner] shot him” (Dkt. No. [L

at 18). These declarations were also in the record before the state habeas court. As discugsed

below, however, the state court’s determination that petitioner failed to establish an ineffectiye

assistance of counsel claim was not unreasonable.

Fifteen shell casings were found at the scene, including thirteen nine-millimeter shell
casings and two .380-caliber shell casings. Six of the casings were found in a cluster 30—35
south of where Minh was found and where he testifie was shot. At trial, the prosecution
called Officer Hathaway to testify regarding Imvestigation into the incident. Officer
Hathaway also testified as an expert, opining on how shell casings were expelled when fireg

(Reporter’'s Tr. at 731-38). In particular, @#r Hathaway testified that both nine-millimeter

fee

and .380-caliber casings eject to the right. He further testified that an expelled shell casing ¢oul

be found on a hard asphalt surface 30-35 feet away from the shooter’s ladato789—-40).

The prosecutor relied on this testimony in his closing argument to support the state’s theory |of

the case that Minh was shot by two shooters while he was next to the black Mitsubishi in the
parking lot {d. at 1002).

Petitioner’s first expert, Kenneth Moses, states that Officer Hathaway was correct that
casings eject to the right, but that he failed to note that casings also travel slightly backward

(Moses Decl. 1 8). Therefore, if the shooter had been standing between two cars next to theg

13

do



United States District Court

For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

of the black Mitsubishi, the casings would have hit the side of nearby cars and dropped to the

pavement near those locations. Moses also states that “[f]iring a pistol while it is pointed
downward will significantly decrease the @iste the ejected casings will travat!.(at { 9).
According to Moses, studies indicate thatiegs ejected from nine-millimeter or .380-caliber
pistols “most often end up in a cluster within 20 feet from the shooter if the weapon is pointe
parallel to the ground’ilfid.). The second expert, John Murdock, states that the nature of the
surface a casing lands on is most determinative of the casing location. Factors affecting the
location of an ejected casing would include the “firearm, ammunition used, surface struck,
weather conditions, etc.” as well as post-ejection activities such as whether the casing was
kicked or run over (Murdock Decl. at { 8). Unlike Moses’s opinion, Murdock’s declaration
states that “[f]iring a pistol while it is poietl downward will not significantly decrease the
distance the ejected casings will travel away from the shooter .Ibid.) (

At trial, defense counsel did not put on any experts to contradict Officer Hathaway'’s
testimony, although counsel now professes in a declaration submitted with the habeas petiti
that he would have obtained one had he known in advance that the state would seek to qua
Officer Hathaway as an expert (Johnson De@l). fTrial counsel did, however, cross-examine
Officer Hathaway and elicited the fact th&fi€er Hathaway did not base his opinion on any
testing done on the specific guns used in the shootings (as none were recovered). He also
elicited testimony that Officer Hathaway could not determine from the location of the casings
what direction the guns were fired in or the acloeation of the shooter (Reporter’s Tr. at 746).

I Counsel was not ineffective undé&trickland.

Although trial counsel now contends that he would have obtained an expert, counsel’
later statement “runs afoul of the rule of contemporary assessntégridricks v. Calderan70
F.3d 1032, 1039 (9th Cir. 1995). Based on the inctergisif not directly contradictory, expert
witness declarations submitted with the habeas petition, it would appear that different expert
witnesses’ interpretations of the same forensic evidence in this case would likely have been

inconclusive, potentially confusing, and ultimately unlikely to be persuasive to a jury. In
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preparing for trial, counsel could have reasonably determined not to focus on the physical
evidence.

Moreover, as stated by the Supreme CouRiahter, Stricklanddoes not require that
counsel be prepared for every contingency uidiclg the late introduction of prosecution expert
witnesses.Richter 131 S. Ct. at 791. IRichter, the Supreme Court considered whether trial
counsel’s failure to introduce expert witness testimony constituted ineffective assistance of

counsel, where the prosecution presented a previously undisclosed expert to testify about

physical evidence at the crime scene. The Supreme Court found that, even if counsel should

have foreseen that the prosecution would offer such evidence, the petitioner “would still need
show it was indisputable th&tricklandrequired his attorney to act upon that knowleddbid.

The Supreme Court stated th&trficklanddoes not enact Newton’s third law for the

presentation of evidence, requiring for every prosecution expert an equal and opposite expefrt

to

from the defense. In many instances cross-examination will be sufficient to expose defects |n ar

expert’'s presentationlbid.

Here, trial counsel did cross-examine Officer Hathaway, whose direct testimony was,|at

best, general. Trial counsel’s questioning elicited testimony from Officer Hathaway establish
that his opinion was not based on actual testirangfof the weapons in question, and that he
could not actually determine the location of the shooter based on the location of the shell

casings. It was not unreasonable for the state court to determine that counsel’s performanc

D

not so deficient as to “undermine[] the proper functioning of the adversarial process” such thiat

petitioner was denied a fair trialbid. (quotingStrickland 466 U.S. at 686).
. Petitioner failed to demonstrate prejudice.

The expert testimony offered in support of Minh’s testimony, as well as the expert

ng

witness declarations now offered to contradict such testimony, are not so precise as to allow a

conclusion that there is a reasonable likelihood the result would have been different. Minh

testified that he was lying between two cars in the parking lot. When petitioner approached pnd

began shooting at him, Minh testified that he was backing away from petitioner, moving awaly

from the edge of the parking lot and towards the center. Even considering Moses’s statemen
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that casings from a shooter located between two cars would bounce off the cars, it is entirely

possible that some or all of the shots were fired while the shooter was forward enough (in

relation to the cars) that ejected casings would not hit the sides of parked cars. Minh’s testimon

regarding his location and the location of the shooters was not so detailed and complete tha
scenarios would be foreclosed.

Furthermore, even if corroborative of petitioiseheory at trial, the physical evidence

[ Su(

and expert witness testimony was at best a minor point in comparison to the evidence introduce

at trial, which focused on eyewitness accounts directly identifying petitioner as a shooter. A
evidenced by the expert declarations submitted by petitioner and by Officer Hathaway’s

testimony, reasonably experienced individuals could disagree regarding how to reconstruct
shooting and what factors would be most sigaffit in determining the most probable scenario.

A dispute regarding how far, and under what circumstances, shell casings would likely eject

\"Z

he

and

come to rest on the asphalt in the café parking lot would not likely be determinative in relatign to

the core evidence in the case, which rested on the testimony of witnesses present at the shq
This order finds that petitioner has failed to establish prejudice on account of counsel’s defig
conduct. Moreover, it was not unreasonable for the state court to so conclude.
B. Failure to present fact witness testimony.
Petitioner also claims that trial counsel was ineffective for failing to investigate and
present testimony from three fact withesses who were at the Heo May Café on the night of t
shooting.

None of the three declarants ever contacted the police regarding the incident, and thg

were never interviewed by the police or trial counsel. Kelly avers that he did not hear anythaing

more about the incident until he learned that petitioner was charged with murder, approxim

one year later. Even though he was aware of the charges against petitioner, Kelly did not cq
forward until after petitioner was convicted. Jason’s declaration states that he “did not come
forward after the shooting because [he] was afraid the shooting was gang related. [He] did 1
want to be involved because [he] was recently married and expecting a new baby” (Le Decl.

9). Similarly, Philip states that he did not want to be involved because he was scared the
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incident was gang-related. Petitioner’s trial counsel submitted a declaration stating that he had

not been given any information about Jason and Kelly prior tc(Johnson Decl. { 8).
Although none of the declarants contacted the police or defense counsel prior to or d
the three-week trial, both Jason and Kelly submitted letters to the court in connection with

petitioner’s sentencing. Jason’s letter, dated October 8, 2007, stated that petitioner was his

cousin and that they have been best friends since petitioner was born (Clerk’s Tr. at 305-07)).

Kelly’s letter, dated October 12, 2007, stated that petitioner was a good friend from high sch

where they had been on the wrestling team together. Despite the seeming incongruity in thei

failure to come forward prior to petitioner’s conviction, Jason, Kelly, and Philip’s declarations

Iring

pol,

r

all state that they would have been available to testify to the facts in their declarations if call¢d a

a witness at petitioner’s trial (Le De{ 10; Kelly Decl 7; P. Nguyen Dec{ 5).

I. Prejudice.

As a preliminary matter, this order notes that neither Kelly nor Philip’s declaration would

have added much to the defense’s case. Kelly’'s habeas declaration states that he saw petifione

wrestling with someone he did not recognize in front of the café. Petitioner fell to the ground.

Kelly did not see anything in petitioner’s hand when petitioner got up. Kelly then lost sight o

petitioner as Kelly ran away in the direction of Jason’s car and Senter Road, the road to the

i

WES

of the café and parking lot. Philip’s habeas declaration avers that he picked Jason and Kelly up

after the shooting and that they looked for petitioner for a few minutes.
At most, Kelly’s testimony would have established that petitioner did not have a gun
when he stood up after he had been pulled to the ground by Howson (or at least that Kelly d

not see a gun in petitioner’s hand). Kelly, however, lost sight of petitioner while Kelly was

id

running away from the café. Philip was not present at the shooting. His testimony would have

had little probative value, other than as corroborative of the testimony of other witnesses.
a. Jason Le Declaration.
Jason Le’s habeas declaration, however, iffardnt matter. His declaration states facts
that, if taken at face value, would contradict the prosecution’s theory of the case and suppor,

petitioner’s testimony at trial. Jason’s declaration states that he drove Kelly to the café that
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night. Jason parked his car and the two men walked toward the café. They noticed a group
people standing in front of the café, among whom Jason recognized petitioner. Jason saw
petitioner struggle with a man he did not recognize and fall to the ground. Jason also saw H
who was arguing and struggling with another man unknown to Jason. Hung fell to the grour
and when he got up, Jason saw that Hung had a gun in his hand.

Jason then heard a single gun shot, although he was not sure where it came from (bd
recall that the first shot did not come from petitioner even according to the prosecution’s cas
He ran back towards his car and towards Senter Road. As Jason was running, he saw that
petitioner was also running towards Senter Road. Jason then heard about ten more gunshg
Specifically, the declaration states:

As | was running toward Senter Road, | saw that [petitioner] was also

running out of the parking lot and toward Senter Road. | did not see

anything in his hands. | then heard more gunshots. | heard about ten

more gunshots, two or three gunshots at a tiAtehis same timd

saw [petitioner] continue running toward the intersection of Senter and

Tully Roads. | did not see a gun in [petitioner]’s hand.
(Le Decl. § 5) (emphasis added). Thatuhkile the shots were being firegason saw petitioner
running away from the parking lot, and away from the parking stall where Minh was found. 4
few minutes later, Philip picked up Jason and Kelly and they drove around for a few minutes

looking for petitioner but could not find him. Sesakdays later, Jason picked up his car from

the parking lot, which had been parked next to the parking stall where Minh was found. The

of

ung

d

—+

e).

car

was a Jeep Cherokee with license plate number 4YHR695. Jason noticed that the car had fwo

bullet holes in it.

Respondent argues that Jason’s declaration establishes only that Jason and Kelly he)
single gunshot, after which Jason ran out of the parking lot. Jason and Kelly then “lost sight
petitioner by the time they heard multiple gunshots, followed by another round of gunshots”
(Ans. 12). A fair reading of the declaration does not support respondent’s interpretation. W
it may be possible to pick apart each word of the declaration, read as a whole and assuming
truth of the facts stated therein, the reasonable interpretation based on the face of the decla

is that Jason heard a round of ten gunshots while he saw petitioner run away from the parki
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without a gun in his hands. To the extent that the state court’s decision relied on a factual

finding such as that now advanced by respondeict) a finding would have been unreasonable

The undersigned judge is well aware that lawyer-prepared declarations in habeas ca$

are often carefully worded to conceal inconsistencies and gloss over gaps. In many instanc
such declarations fall apart when the witness is cross-examined. For example, the statemef
Jason “did not see a gun” in petitioner’s hand begs the question as to whether Jason was in
position to observe, or did actually observe, pwidr’s hand. This type of inquiry, however,
generally cannot reliably be based solely on the face of the habeas declarations and is of th
suited to determination after an evidentiary hearing. Here, the state court summarily dismiss
the habeas claims without an evidentiary hearing. Where a state court “makes evidentiary
findings without holding a hearing and giving petiter an opportunity to present evidence, suc
findings clearly result in an ‘unreasonable determination’ of the fag@ylor v. Maddox366
F.3d 992, 1001 (9th Cir. 2004). Where the record is silent, however, it cannot be determine

whether the state court reached such a conclusion.

bS,
it th

a

P ty[
bed

Respondent also argues that “petitioner cannot show that, even if counsel had discovere

at the time of trial that [Jason] was at the scgrason] would have agreed to testify at trial”

(Dkt. No. 31 at 9). In support, respondent points out that none of the three declarants came
forward prior to petitioner’s sentencing, despite the fact that both Kelly and Jason submitted
letters of support to the judge. Although the state court is not required to accept conclusory
statements as truBuvall, 9 Cal. 4th at 474, it would have been unreasonable for the state col
to have made a finding that the declarants would not have testified at trial. They now declar,
they would have. It would have been unreasonable for the state court to have decided their
statements were not credible, at least without an evidentiary hearing. Respondent’s argums

accepted, would mean that the state court either did not accept the facts presented in the psg

irt

D

nt, |

titio

as true, or that the state court based its decision on an unreasonable determination of the fdcts |

light of the evidence presented under Section 2254(d)(2).
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b. Whether it was reasonably likely that the outcome
would have been different.

Respondent also argues that the prosecution’s evidence at trial established that therg
several rounds of gunshots fired. Specifically, after the first gunshot was fired, several more
shots were fired for about ten to fifteen seconds. Minh testified that there was a lull of
approximately thirty seconds following this second round of shots (Reporter’s Tr. at 552). O

after this lull was Minh approached and shot multiple times by petitioner and a second shoot

we

hly

er.

Thus, respondent argues that Jason’s declaration is not inconsistent with the evidence, because

petitioner could have run away from the parking lot during the initial shooting, then returned
shot Minh. Respondent’s argument that the habeas declarations are not inconsistent with th
prosecution’s evidence at trial is supported by the record before the state court. At trial,
however, the prosecutor argued in closing that petitioner came upon Minh “moments” after t
fight with Howson and shot Minhd. at 1007-08).

The standard for prejudice is not innocence or exoneration, but whether petitioner ha
demonstrated “a reasonable probability that, but for counsel’s unprofessional errors, the res
the proceeding would have been different. A reasonable probability is a prolmalffitient to
undermine confidence in the outcam®ichter, 131 S.Ct. at 787-88 (quotiigirickland 466

U.S. at 694) (emphasis added). If the only record before the jury was Jason’s habeas decla

without the benefit of cross-examination, the prosecution’s case would have been more diffi¢

to prove. Petitioner has set forth facts demonstrating a prima facie showing of prejudice basg
on the substantial likelihood that the outcome would have been different. It was undisputed
petitioner did not fire the first shot. Based Jason’s declaration, the prosecution would have
had to account for why petitioner ran away from the parking lot without a gun drawn while te
more shots were fired by someone else. The prosecution would have to establish (beyond @
reasonable doubt) that petitioner returned tqotiming lot within the 30-second lull of gunfire
and shot Minh, which would have been a steeper mountain to climb.

The prosecution’s case against petitioner was based largely on two eyewitnesses. T

were no confessions or admissions by petitioner, who testified in his own defense that he ra

away from the parking after the first shot was fired. The physical evidence was inconclusive.
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There was no gunshot residue evidence against petitioner. The prosecution qualified a poli¢

officer to testify regarding the location ofedhcasings in support of the eyewitness accounts of
the shooting, but there was no other physical or forensic evidence linking petitioner to the
shooting. Given that the prosecution’s evidence relied largely on the credibility of two
eyewitnesses, whose stories had been enlarged with time, Jason’s testimony would have bg
strongly corroborative of petitioner’s testimony and inconsistent with that of the prosecution

witnesses. The testimony, if believed, would have undermined the prosecution’s theory of tf

case, as it would have established that petitioner ran away from the parking lot without a gun i

his hand while the majority (if not all) of the shots were fired. That petitioner would have run
from the violence without a gun visible, then turned around and quickly returned to shoot Mif
would have been an unlikely and improbable scenario, and one that the prosecution did not
present at trial. Moreover, Jason’s testimony, if believed, would have established that Hung
Jason, had a gun in his hand right after the first shot was fired.

Based on the current record (without the benefit of an evidentiary hearing), this order
finds that petitioner was prejudiced within the meanin§tatklandby the failure of counsel to
present the eyewitness testimony, as the thefoilye defense would have greatly benefitted
from a corroborating witness. Additionally, the record of jury deliberations indicates that this
was a close case. The jury deliberated for more than thirteen hours over the course of threq
and requested two readbacks of trial testimony (Clerk’s Tr. at 255, 258a).e.g., Mayfield v.
Woodford 270 F.3d 915, 932 (9th Cir. 2001) (deliberations lasting one-and-a-half days
indicated close case in penalty phase of death-penalty Urated States v. Kojaya® F.3d
1315, 1323 (9th Cir. 1996) (two-day deliberationsc¢atied close case in drug trafficking trial).

To the extent that the state court’s dismissal of this claim for ineffective assistance of
counsel relied on a finding that petitioner had not established a prima facie showing of preju
the state court’s decision constituted an unreasonable application of the law to the facts und
Section 2254(d)(1), or relied on an unreasonable determination of the facts presented unde

2254(d)(2).
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ii. Whether counsel’s performance was ineffective
under Strickland .

Although the prejudice prong of ti&tricklandtest has been resolved herein in
petitioner’s favor, petitioner is not entitled to relief on his claim of ineffective assistance of
counsel. The record before the state court was clear that, prior to trial, trial counsel had no
information about Jason or Kelly, the two witnesses who claim to have witnessed the incider]
the café (Johnson Decl. { 8). Moreover, none of the declarants ever contacted the police. |
not unreasonable for the state court to determine that petitioner failed to meet the first prong
the Stricklandtest, namely that petitioner failed to show that counsel’s representation fell belq
an objective standard of reasonableness.

In Wiggins v. Smith639 U.S. 510, 526 (2003), the Supreme Court held that counsel’s
performance was deficient undgtricklandwhere the circumstances suggested that counsel’'s
failure to conduct a reasonable investigation into mitigation evidence “resulted from inattenti
not reasoned strategic judgment.” SimilarlyPiorter v. McCollum558 U.S. 30, 130 S.Ct. 447
(2009), counsel failed to conduct a reasonable investigation of his client’s background to prg
a penalty-phase mitigation case in a death-penalty trial. The Supreme Court found that cou
decision not to investigate did not refleceasonable professional judgment, where he “ignoreq

pertinent avenues for investigation of which he should have been aware,” including interview

witnesses and obtaining record®orter, 558 U.S. 30, 130 S.Ct. at 453. It is well established, on

the other hand, that counsel may “make a reasonable decision that makes particular
investigations unnecessaryStrickland 466 U.S. at 691.

This is not a case in which counsel has refused to give a habeas declaration to expla
conduct, such that an evidentiary hearing and court compulsion are needed to compel his
testimony. Rather, trial coundgsprovided a declaration to habeas counsel and has cooperg
with habeas counsel. His declaration, expansive on aspects of the trial, merely says, as to t
missing eyewitnesses, that he was “not giméormation” about them. His declaration,
submitted by habeas counsel, dnessay he conducted no search for witnesses. For all the
declaration reveals, he actually did a reasonable search for witnesses but simply came up e

It would have been easy for counsel to add a page or even a paragraph to the declaration
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describing the extent of his search. If trial counsel had refused to do so (and nothing in this
record states he did) then habeas counsel could have so described the refusal in his own

declaration, but no such declaration was provideatig¢cstate court or federal court. The burden
was on petitioner to demonstrate to the state court that counsel’s investigation was deficient

least that trial counsel refused to address the extent of his investigation such that an evident

Oore

iary

hearing was needed to extract the truth from him. This burden was not carried. Consequenly, |

was not unreasonable for the state court to stand by the presumption that trial counsel had
performed at least at the level required by the Sixth Amendment.

Petitioner argues that the witnesses were not undiscoverable. Counsel could have Ig
Jason based on information establishing that, on the night of the shooting, Jason’s car was
parked in the stall next to where Minh was shot. The prosecutor provided counsel with a
diagram depicting the parking lot and café. The diagram noted the license plate numbers af
locations of the approximately 60 cars in the parking lot, the location of the shell casings, wh

Minh’s body was found, and other features of the parking lot (Le Decl. Exh. 1). Jason’s Jeej

Cherokee was located directly adjacent to where Minh’s body was found, as indicated by the

license plate number on the diagraRespondent replies that neither the police nor the
prosecutor’s investigation uncovered Jason. To the extent that Jason could have been disc
based on the diagram of the parking lot, an investigation of roughly 60 license plate number

was not required bStricklands standard of representation, or so respondent argues.

cate

nd
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A
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Without reaching the latter proposition, this order repeats the fundamental point that frial

counsel could have, in the declaration submitted by habeas counsel, told the state court and
federal court what he did to find corroborating witnesses. Counsel could have explained the
extent to which he did or did not track down all 60 cars in the parking lot in a search for pote
witnesses. For all the record shows, he might have tried to track down some of the individu:
whom the license plates listed on the diagram were registered. The record is silent regardin

what trial counsel did. He could, however, have told us. This order is unwilling to infer that

the

htial

IS t

g

trial counsel’s failure to discover certain witnesses — witnesses who were admittedly seeking to

avoid involvement — was the result of an unreabtmar indifferent investigation. The state
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court could have reasonably concluded that petitioner failed to meet his burden of establishi
violation of the Sixth Amendment on this record. See, Bgted States v. Rogers69 F.2d
1418, 1425 (9th Cir. 1985) (stating that a court “cannot resolve challenges to an attorney’s
competence from a silent record or by engaging in fanciful speculation.”)

Neither the state court nor this Court should have to conduct an evidentiary hearing t
in information that counsel could have supplied. There is nothing in the record here or befof
the state habeas court that states that trial counsel refused to set forth in his declaration the
of his investigation. Put differently, once trial counsel places a declaration in the habeas reg
it should not be so selective as to leave gaps; it should set forth his or her statement on the
in play (or at least explain why he or she will not do so). If habeas counsel submits no
declaration by trial counsel, he should explain why one was unavailable.

“The question under AEDPA is not whether a federal court believes the state court’s

Ng @

D fill
e

exte
ord,

SSu

determination was incorrect but whether that determination was unreasonable — a substantially

higher threshold.”Schriro v. Landriga, 550 U.S. 465, 473 (2007). As discussed above, the
petition does not pass review under Section 2254(d) based on the record before the state c¢

A federal district court reviewing such @cord should not hold an evidentiary hearing or

DUIt.

otherwise expand the record to fill in the blanks with information that habeas counsel could have

provided to the state court from trial counsel but chose not to do. Petitioner’s claim for habe
relief based on ineffective assistance of trial counsel is therefoneD.
4. ACTUAL INNOCENCE CLAIM .

Petitioner contends that he is factually innocent and that he is entitled to habeas relie
this ground. Petitioner cannot demonstrate that the state court’s denial of this claim was
unreasonable pursuant to Section 2254(d). The Supreme Court has never held that a
freestanding claim of actual innocence may serve as a basis for a grant of habeddeebed.

v. Colling 506 U.S. 390, 400 (1993). Rather, “[c]laims of actual innocence based on newly

aS

f on

discovered evidence have never been held to state a ground for federal habeas relief absent an

independent constitutional violation occurring in the underlying state criminal proceeding.”
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Ibid. The state court’s determination that petitioner had not established a prima facie case &
on a claim of actual innocence was not unreasonable.
CONCLUSION

The petition for a writ of habeas corpu®BNIED. Judgment will be entered in favor of
respondent and against petitioner.

Rule 11(a) of the Rules Governing Section 2254 Cases requires a district court to rulé
whether a petitioner is entitled to a certificate of appealability in the same order in which the
petition is denied. Petitioner must make a substantial showing that his claims amounted to §
denial of his constitutional rights or demonstrthi@ a reasonable jurist would find this Court’s
denial of his claim debatable or wron§lack v. McDaniel529 U.S. 473, 484 (2000).

A district court judge may grant a certificate of appealability “only if the applicant has
made a substantial showing of the denial of a constitutional right.” 28 U.S.C. 2253(c)(2). Th
certificate is granted if the petitioner demonstrates “that the issues are debatable among juri
reason; that a court could resolve the issuea fifferent manner]; or that the questions are
adequate to deserve encouragement to proceed furtteembright v. Stewas220 F.3d 1022,
1025 (9th Cir. 2000) (citations omitted). Any doubt is resolved in the petitioner’s fludr.

Petitioner advances three claims. He has made a substantial showing as to only one of them.

Therefore, th&€ERTIFICATE OF APPEALABILITY IS GRANTED  only as to petitioner’s claim that
he was denied effective assistance of counsel due to trial counsel’s failure to investigate ang
present fact witnesses. Although this Court dethegiclaim, reasonable jurists might disagree.
No certificate of appealability is warranted as to petitioner’s claim of actual innocence or
ineffective assistance of counsel due to the failure to present expert witnesses.

The Clerk of the Court shall transmit the filegluding a copy of this order, to the Court
of Appeals for the Ninth Circuit.

(> e

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE

Dated: February 1, 2013.
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