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I, Tom Klein, declare as follows:

1. | am the President of PhoneDog, LLC, the plaintiff in this matter.

2. | have reviewed the Declaration of Nohavitz ("Kravitz" or "Defendant") in
support of Defendant's Motion to Dismiss. | digsgwith certain factual assertions made in his
declaration.

3. | have worked in the Inteet publishing industry for ovdiO years. The practice of
driving Internet users to websites from vasomediums is a primargource of revenue and
branding for online publishing companies. Advertisers pay for ads placed on the publishers we
properties and the revenue genataterrelates directly with the amount of traffic a particular
website receives. The more traffic a website ¢ges, the greater the advertisement revenue for
the publisher.

4. A significant source of PhoneDog's inw® derives from advertisements being
sold on its website. The advertisers payafdinventory on PhoneDog for every 1000 pageviews
(known as the CPM rate) generated from usersingsour site. Because PhoneDog is so reliant
on advertising to generate revenue, PhoneDog devotes substauiates into finding ways to
drive Internet users to its website.

5. PhoneDog generates pageviews on wisbsite through a veety of social
mediums, including YouTube, Facebook and Twitteritfewis one of thedp sources for routing
pageviews to PhoneDog's websis such, PhoneDog requests that its employees maintain
Twitter accounts to use in the scope okithemployment with PhoneDog. PhoneDog's
representatives tweet links directing user®toneDog content via the Twitter accounts in order
to generate traffic to the PhoneDog website and in turn, generate advertising revenue f
PhoneDog. Specifically with respect Kravitz, PhoneDog paid for Kravitz to appear in media,
including on television, where the Twitter cacint would be displayed. PhoneDog paid for
Kravitz to travel to various mtions around the world where thse of the Twitter account was
an important tool to promote PhoneDog content.

6. The passwords to PhoneDog's Twiteecounts are not known to individuals

outside of PhoneDog. In order to protest diccess to the Twitter @aunts, PhoneDog makes
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efforts to maintain the secreof the passwords tiis Twitter accounts by stricting access to
and distribution of the passwords generally to only one specific edimmaintains the account.

7. Kravitz provided product revieweand video blogger services for PhoneDog
beginning on or around April 13, 2006.

8. Kravitz agreed to maintain a Twittaccount with the name @PhoneDog_Noah
(the "Account"). The decision to use the PhoogMame within the Twitter handle was decided
internally and agreed toy Kravitz. PhoneDog and Kravitz &gd that Kravitz's primary use of
the Account was to promote PhoneDog utilizifgitter. Kravitz was to publish content and
PhoneDog related activities to the Account idesrto drive users to the PhoneDog.com website.
During the time that Kravitz provided sa&®s to PhoneDog, the Account generated
approximately 17,000 followers (the "FollowersThe Followers were integral in generating
traffic to PhoneDog's website. The Followerstbe Twitter account were derived from links
placed throughout the PhoneDog website, PhoneDog's YouTube page, PhoneDog's Faceb:
page, PhoneDog's video content, televisiondimeappearances, all mediums managed by
PhoneDog to promote its properties and editorsthinyear and a hathat Kravitz provided
services to PhoneDog, 17,000 followers on théttE@waccount were generated. Since then, only a
small percentage of that amount have bedohed as followers tihe Twitteraccount.

9. In Paragraph 12 of Kravitz's declaoati Kravitz states that, after he left
PhoneDog, each time PhoneDog requested thatdwet tw publish articles and promotions on the
Account, he "obliged without hesi&" This assertioby Kravitz is not true.In fact, Kravitz was
requested to tweet certain items for PhoneDag) @d not respond to multiple requests. It has
always been my understanding, which was commuedctd Kravitz, that th Account is to be
used for the benefit of PhoneDagd Kravitz refusing to tweet @ublish articles on the Account
promoting PhoneDog is what prompted me to intkiat access to the Account be given back to
PhoneDog.

10. In Paragraph 17 of his declaration,atitz states that ti [his] opinion" the
Account is worth less #n $10,000. | disagree. Maaluation of the Accouris based on my years

of experience in the Interngiublishing industry and on othemethods of valuing Twitter
-2

DECLARATION OF TOM KLEIN ISO OPPOSITION TO MOTION TO DISMISS Case No.11-cv-03474-MEJ



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

accounts. Based on my valuation of the Account, the Account is worth far more to PhoneDog
than $10,000 per month and increases with each passing month,

11.  Kravitz's use of the Account directly contravenes the agreement between
PhoneDog and Kravitz that Kravitz would use the Account for the benefit of PhoneDog. After
Kravitz stopped complying with his obligations to tweet on behalf of PhoneDog, the relationship
between PhoneDog and Kravitz deteriorated. Kravitz continues to use the Account to contact the
Followers in order to promote himself and TechnoBuffalo, a competitor of PhoneDog,

The foregoing is based on my personal knowledge. If called to testify as a witness, 1
could and would testify competently thereto.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct and that this declaration was executed on this 18th day of Aupust,

T homen P

Tom Kein

2011 at Mount Pleasant, South Carolina.
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