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Community College District Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

CHARLES DARRYL. KESECKER, Case No.: C-11-4048 JSC

_ ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY

V. JUDGMENT AND DENYING
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

MARIN COMMUNITY COLLEGE
DISTRICT,

Defendant.

This lawsuit asks whether a police departrmeay force the retirement of a police officer
who is found “unfit for duty” for “the near ternidllowing a psychological exam. Plaintiff Charle
Darryl Kesecker, a former police officer foretbefendant Marin Commitg College District,
brings this action against his former employerartie Americans with Disabilities Act (*“ADA"),
42 U.S.C. 88 12101-12213, and the Fair EmployrmaedtHousing Act (“FEHA”), Cal. Gov. Code
88 1290 et seq. Plaintiff's Amend&ibmplaint alleges five causetaction: 1) retaliation; 2)
failure to provide reas@ile accommodation; 3) failure to eggan the interactive process; 4)
constructive discharge; anddiscrimination. (Dkt. No. 1.)Now pending before the Court are

Plaintiff's Motion for Summary Jigment (“Plaintiff's Motion”) ofhis second, third, and fourth
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causes of action (Dkt. No. 46), and Defendaktttion for Summary Jigment (“Defendant’s
Motion”) of Plaintiff's entire Amended ComplaintDkt. No. 33.) After cagfully considering the
evidence properly submitted by the parties] having had the benefit of oral argument on
December 20, 2012, the Court GRANTS Defendavitsion in part, DENIES the Motion in part,
and DENIES Plaintiff's Motion.
SUMMARY JUDGMENT EVIDENCE

Plaintiff began his employment as a peliofficer with the Marin Community College
District Police Department (“MCCD” or “Departmg&nin 1994. He was promoted to sergeant in
2001. In December 2005, Plaintiff slipped whilevairk and broke his arm. He was provided
“light-duty” for a period of time and then reted to full duty employment. When Plaintiff
returned, his workload and the department'ffisgashortages took its toll on Plaintiff. In
September 2006, Plaintiff began to experience digmlls, headaches, nausea, and shortness o

breath. He sought treatment, took tests,k@yhn medications. Then, on September 18, 2006,

while at work, Plaintiff experienced chest paamgl went to the emergency room. His physicians

ultimately concluded that he did not have heart attack, but instead “had a bad esophageal sp
caused by acid reflux.”

Immediately following the incid#, Plaintiff took a leave frorwork to address his stress
levels. He “attended an ‘Anxigtclass, participated in gup therapy, and took prescribed
medication.” (Dkt. No. 48 1 1% He was also referred to a kkers compensation psychologist, D
Goldenstein. I¢. § 15.) In November 2006, Dr. Goldstein ashd Plaintiff to return to work two
days a week, and continue his treatment three alayeek. Plaintiff's docts cleared Plaintiff to
return to work on a part-time basis, continuiregtment for his stress during the time Plaintiff wg
not at work. [d. { 16.) The following month Dr. Goldstein gaR&intiff a full release for return tdg
duty. (d. Y 17.) Defendant, however, required Pl&ing undergo a psychological fithess-for-dut
examination (“FFDE”) before he could returnvtork. Mark Clementi, Ph.D, conducted the FFD
on January 5, 2007. Dr. Clementi is a licensed @lrmpsychologist specializg in public safety,
that is, his practice is devotéal police, fire and probation dartments. (Dkt. No. 64, Ex. E
(Deposition of Dr. Clementi) at D1 Dr. Clementi found Plaintiff wagsychologically fit to return t(
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duty; indeed, that he was free of any psychologlarder at that time. (Dkt. No. 64, Ex. F.)

Although Plaintiff was cleared for work in eardgnuary, he did not begin working until April 200f.

Between April 2007 and September 2009, Plaintiffgraned the duties as the sole sergeant for {

Department. Plaintiff continugd receive positive evaluations from Chief of Police Charles La¢

as he had before his stress leave.

In connection with his 2006-2007#ass leave, Plaintiff filed a wkers’ compensation claim|.

As part of the workers’ compensatioropess, on August 14, 2007, Plaintiff received a
“comprehensive medical-legal re-éwation psychiatric disabilitgvaluation” by Israel Rosales,
PhD. Dr. Rosales found that Plaintiff suffefeaim Generalized Anxietipisorder (“GAD”), which
Dr. Rosales classified as a “psnent psychological impairmeritiat was industrially related.
(Dkt. No. 48,Ex. 1 at 17-19.) Dr. Rosales also found tltintiff could return to work without

restrictions, except that he neededvork with the Chief to @rify his work duties and limit his

overtime. (d. at 21.) Plaintiff settled his workers’ compensation action September 2009. The

settlement agreed to a permanent disabilit$&5% for his GERD, psyche, and high blood presy
combined. Id. 1 20, Ex. 2.)

In October or November 2009, MCCD HumarsBerces Dean Linda Beam was notified
Plaintiff's settlement and the permanent disabfiitiging. Ms. Beam in turn notified Chief Lacy,
who ordered Plaintiff to undergo &#DE. Plaintiff was asked gurrender his firearm pending th
evaluation, and he did so. On or around Novendl 2009, Dr. Clementi ag gave Plaintiff a
battery of psychological inventories and conductéata-to-face clinical inteiew, as he had in
2007. As part of his evaluation of Plaintiff, @lementi spoke with Plaiiff's treating psychologis}
since 2007, Mark Kamena, PhD, who confirmedClementi’s concern tha&laintiff was having
difficulty functioning at work because of his stresgl anxiety issues. (Dkt. No. 64, Ex. E at 38:]
39:19; Dkt. No. 65, Ex. H, (Depositiaf Dr. Kamena) at 45:14-46:8.)

! The parties’ briefs do not explain why hel diot resume work until April 2007 and at ora
argument they were unable to point to any ré@vidence as to the reason for the delay.
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On November 5, 2009, Dr. Clementi issued hporeto the Department, advising that in his

opinion Plaintiff was not psychologically fit for duty as a police officer. ( Dkt. No. 61 at 6.) Hi

report states:

[Kesecker] is experiencing significant psyabgical distress and is not capable of
performing his duties with the police departmané satisfactory level. His symptoms
of stress and anxiety are clinically significamd likely have been consistent over the
past several years. In myofessional opinion, it is likglthat he will continue to
experience psychological distress for the forededature and it is unlikely that he will
be able to return to duty in the neamnte | would recommend that he continue in
treatment with his psychogist and treating physicians.

(Dkt. No. 42, Ex. | at 2.) Based dims report, Chief Lacy determingidat Plaintiff could not return
to work and carry a firearm. (Dkt.d\N39, Ex. E (Lacy Deposition) at 113.)

In November and December 2009, Plainti#ét with Chief Lacy and Ms. Beam on
approximately three occasions to discuss higéunith the MCCD. Athe initial meeting, on

November 10, 2009, Lacy and Beam notified Pl#itiiat Dr. Clementi had found him not fit for

"2}

duty, and that the District neededdetermine their nexdtep. (Dkt. No. 48 | 25.) Beam also stated

that she was not sure if Plaintiff could still serve as a police officgrthat he pbably could not
continue working at the college as an officdd.)( Plaintiff asked for a copy of Dr. Clementi’'s
report, and Beam responded tehae would try. Plaintiff alsasked about the possibility of
continuing to work without a gun, and mentionedphbssibility of working as a Health and Safety
Coordinator and an Evening Campigpervisor. He was told supbsitions were not possible.
(Dkt. No. 37, Ex. B (Kesecker Depo.) at 171-72.)) Tdelyprovide Plaintiff vith a list of available
college positions, but Plaintiff reended that he did not believe Wwas qualified for any of them.
(Id. at 172; Dkt. No. 38, Ex. C (Beam Depo.) at 145-4Binally, Beam and Lacy both suggested
Plaintiff apply for disability retirement. (Dkt. No. 48 .25

On November 15, 2009, Beam and Lacy initiatedtler meeting with Plaintiff. The “bulk
of the meeting involved Beam and Lacy askingimlff about his completion of the disability
retirement paperwork.ld. § 26.) They also discussed Ptdifis suggested reassignments first

presented at the initial meetindd.j
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Finally, on November 30, 2009, Chief Lacy agasked whether Plaintiff had completed his

retirement papers. He asked Plaintiff tad@im a memorandum by the end of the day about

whether Plaintiff wished to retire. Plaintiff complieand sent the Chief a mersating that it is hig

“intention to retire, after uitilize and exhaust my vacati and compensatory time.1d( at Ex. 3.)
Plaintiff changed his mind about retirement, and on January 11, 2010 he personally d¢

a memo to Beam which stated:

After reaching and speaking with Cal PERS amdattorney, | wish to return to work
at this time and not complete serviceratient papers. . . . | can report tomorrow.

As | was uninformed and misinformed during prgvious actions, | have been told by
my attorney to have you contddm if you have any questions.

(Id. 1 31, Ex. 4.) Plaintiff wrote further: “Pleasentact me as soon as possible as to my work
schedule.” Id. at Ex. 4.) According to Beam, she t&tintiff he could not report back to work
because the FFDE indicated that he was nothmdggically fit for duty. (Dkt. No. 38, Ex. C at
160.) During this meeting there was no disaussif any possible accommodations. (Dkt. No. 4
30.)

On March 18, 2010, Plaintiff filed a grievancegquesting that he be returned to his job
immediately. [d. at Ex. 6.) MCCD denied the grievam citing the results of the 2009 FFDE;
specifically, that the 2009 FFDE “deemed Mr. Eelser unable to perforims duties as a sworn
police officer.” (Dkt. No. 44, Ex. N.) Plaintiffled two more grievances, which MCCD denied.
(Dkt. No. 48 11 36-44.) For the “lei3 grievance,” Plaintiff antis SEIU Union Representative
met with College President Fran White and Beam on May 26, 20d.0] 42.) Plaintiff asked that
he be allowed to return to work, but the partieifs “did not discusscaommodations, other possil
jobs, or obtaining another fiéss for duty examination.”ld. 1 43.)

Plaintiff retired from MCCD effective Septdrar 2010, following a settlement of Plaintiff's
workers’ compensation caée(ld.  46.) He agreed to retibecause more than 10 months had

elapsed and he had not receiagy accommodation; he felt hechao choice but to accept the

2 Although not made clear by the record, it appdhat Plaintiff's workers’ compensation
case is distinct from the grievance proceedengs his earlier workers’ compensation claim.
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settlement. Ifl.) Up until that time, Plaintiff took acowlated leave time and was also on paid
administrative leave.ld.  38.) Following his retirement, Plafiiapplied for disability retirement.
In connection with Plaintiff's application, his phgsin submitted a repomdicating that Plaintiff
had “anxiety/stress/acidftex/and elevated blood pressumdeheadaches” that rendered him ungble
to work. (Dkt. No. 43, Ex. O.) In particulargtiphysician certified thalaintiff was currently
“substantially incapacitated froperformance of the usual desi of the position for current
employment.” [d.) The physician’s report identifies Septber 9, 2010 as the date that Plaintiff
was unable to perform his job dutiesd.)

Plaintiff contends that w@m his retirement Defendant sveequired to issue him an
identification card that carries an endorsetagproving his carrying of a concealed weapon.
Because Defendant refused, in October and htree 2010, Plaintiff was examined by Harvey A
Lerchin M.D. and Corey S. Bercun, Ph.D., botiwbibm found Plaintiff meraily fit to carry a
concealed weapon. (Dkt. No. 53, Exs. 12, 13.)

SUMMARY JUDGMENT STANDARD

Summary judgment is appropridiéthe pleadings, depositionanswers to interrogatories,
and admissions on file, together with the affidavitany, show that there is no genuine issue as|to
any material fact and that the moving party istldtito judgment as a matter of law.” Fed. R. Ciy.
P. 56(c). “A moving party without the ultimalbeirden of persuasion ttal—usually, but not
always, a defendant—has both thigahburden of production and thdtimate burden of persuasian
on a motion for summary judgmentNissan Fire & Marine Ins. Co., Ltd. v. Fritz Cos., In210
F.3d 1099, 1102 (9th Cir. 2000). “[T]he moving partust either produce evidence negating an
essential element of the nonmoving party’s clamadefense or show that the nonmoving party does
not have enough evidence of an essential elemeairty its ultimate burden gfersuasion at trial . |.
. and persuade the court that theneagienuine issue of material factd.

If the “moving party carries its burden pfoduction, the nonmoving party must produce
evidence to support its claim or defenstd” at 1103. If the nonmoving party fails to do so, “the

moving party wins the motiofor summary judgment.’ld. “But if the nonmoving party produces

enough evidence to create a genussele of material fact, the nooring party defeats the motion
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Id. In deciding whether there exist genuine isferaterial fact, theaurt draws all reasonable
factual inferences in favor of the non-movaAnderson v. Liberty Lobby In&t77 U.S. 242, 255
(1986). Where, as here, the parties have fileds=motions for summary judgment, the Court m{
independently evaluate each motion for factugpdies even though both pastare asserting that
there are no genuineggiutes of factFair Housing Council of Riversidéounty, Inc. v. Riverside
Two, 249 F.3d 1132, 1136 (9th Cir. 2001). Furthedeciding each motion, the Court should
consider all of the evidence citedconnection with both motiondd. at 1136-37.

DISCUSSION
A. Failure to Provide Reasonable Accommodation (Second Claim)

Under FEHA, employers have an affirmatohaty to make reasonable accommodations ft¢
known disability of an employegrovided the accommodation does aaate an undue hardship
the employer’s operations. Cal. Gov. Code § 12948()reasonable accommodation” means
accommodation that “enables the employee to perform the essential functions of the job held
desired.” Nadaf—Rahrov v. Neiman Marcus Grp., Int66 Cal. App. 4th 952, 973 (2008). In a
lawsuit alleging a violation of section 12940(re burden of proving thavailability of a
reasonable accommodation, including #mployee’s ability to perfor@l the essential functions ¢
the job with the accommodation, falls on the employee/plaintiffat 977. A “reasonable

accommodation” includes:

(1) Making existing facilities used by enogkes readily accessible to, and usable by,
individuals with disabilities.

(2) Job restructuring, part-time or modifiamrk schedules, reassignment to a vacant
position, acquisition or moddation of equipment or devices, adjustment or
modifications of examinations, training maads or policies, the@rovision of qualified
readers or interpreters, and otherimaccommodations for individuals with
disabilities.

Cal. Gov. Code § 12926(0).

3 Section 12940(m) gives rise to a sepacatgse of action from FEHA’s employment
discrimination provision Section 12940(a)ensen v. Wells Fargo Barss Cal. App. 4th 245, 256
(2000) (“Under the express preions of the FEHA, the employer’s failure to reasonably
accommodate a disabled individual is a \iola of the statute in and of itself.”).
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The ADA similarly protects onlyqualified individuds” from disability discrimination. 42
U.S.C. § 12112(aKennedy v. Applaus@0 F.3d 1477, 1480-81 (9th Cir. 1996). 42 U.S.C. §
12111(8) defines “qualified indidual” as “an indvidual who, with or without reasonable
accommodation, can perform the essential funcidnise employment position that such individy
holds or desires. The ADA’s definition of reasonable acoomodation is defined almost identicall
as under FEHASee42 U.S.C. § 12111(9). Federal law includes the word “appropriate” before
“adjustment.” Id. As under FEHA, under the ADA the eropée bears “the burden of showing th
existence of a reasonable accommodation thatduwave enabled him to perform the essential
functions of an available job.Dark v. Curry County451 F.3d 1078, 1088 (9th Cir. 2006¢e also
Memmber v. Marin County Court$69 F.3d 630, 633 (9th Cir. 1999]Rjecause [the plaintiff]
bears the burden of establishisng ADA violation, [theplaintiff] must establish the existence of
specific reasonable accommodatioret fthe employer] failed to prode.”). However, to defeat
summary judgment, the plaintifieed only show that an ‘accommodation’ seems reasonable 0
face, i.e., ordinarily or in the run of cased&J'S. Airways, Inc. v. Barnet35 U.S. 391, 401-02,
(2002).

An employer is not required to implemehe best accommodation or the specific
accommodation that a disabled employee se8ke. Zivkovic v. S. Cal. Edison C802 F.3d 1080,
1089 (9th Cir. 2002)}anson v. Lucky Stores, In@4 Cal. App. 4th 215, 228 (1999). The law
requires only that the accommodation chosetrdgsonable.” Cal. Gov. Code 8§ 12940(a), (m).
The obligation to reassign an employee whancatherwise be accommodated “does not requi
creating a new job, moving anotremployee, promoting the dislad employee, or violating

another employee’s rights under dlective bargaining agreementHastings v. Dept. of Corrs.

* The ADA, unlike FEHA, does not provide a separeause of action for failure to providg
reasonable accommodations. Rather, under the ADéfendant’s “failure to provide reasonable
accommodation to ‘an otherwise qualified individwath a disability’ constitutes discrimination.”
Kaplan v. City of Las Vega823 F.3d 1226, 1232 (9th Cir. 2003) (quoting 42 U.S.C. 8
12112(b)(5)(A)). Therefore, whether Defendfmlied to provide a reasonable accommodation
pursuant to the ADA may serve as the basis fonBts ADA discriminationclaim, but it does no
support a cause of action sepafaben his discrimination claim.
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110 Cal. App. 4th 963, 973 (2003). An employer doe® l@aduty to reassign a disabled employg
however, “if an already funded, vacant position at the same level eXgtat 972-73.

Plaintiff argues that Defendant failed to ateonodate his psychological disability by 1) no
providing a leave of absence amdew fitness for duty examination, 2) failing to allow him to do|
only administrative tasks without his gun for a firperiod of time and a meFFDE, and 3) failing
to provide a permanent, non-policdi@er position within the Departnme. (Dkt. No. 47 at 16, 21.)

1. Leave of absence and a new FFDE

There is no dispute that Plaffis diagnosed general anxjetiisorder may constitute a
disability covered by FEHA and the ADA; the questhere is whether @asonable trier of fact
could find that Plaintiff’s ie@ntified accommodation—a leave of absence and a new FFDE—w3
reasonable, at least on its face, urttle circumstances of this case.

Plaintiff highlights thaby exhausting his sick and vacation leave he remained employe
MCCD—though not working—from November 20093eptember 2010. Moreover, Defendant
not permanently fill his position during that petioSince he was in effect allowed a leave of
absence, Defendant “simply could have scheduiedfor another [FFDE] atny point” during that
“leave.” (Dkt. No. 47 at 16.) In other words, rathhan insisting that Rintiff retire, Defendant
could have granted him a reasonable leave of absence and a further FFDE to determine if hq
improved enough to be found fit for duty.

Defendant contends that such an accommaalavas unreasonable as a matter of law
because Plaintiff's mental condition was expectekep him out of workndefinitely. Defendant
points to Dr. Clementi’s 2009 report, which states Biaintiff's condition was not likely to improy
“in the foreseeable future.” Specifically, Dr. Clementi wrote:

[Kesecker’'s] symptoms of stress and anxaaty clinically significant and likely have
been consisterdver the past several yeartnh my professionabpinion, it is likely that
he will continue to experience psychological distfesshe foreseeable futu@nd it is
unlikely that he will be able to return to dutythe near term | would recommend that
he continue in treatment with hisya$iologist and treatg physicians.
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(Dkt. No. 33, Ex. | at 2 (emphasis added).) Oementi’s report in and of itself, however, is

insufficient to compel a finding that a finite leaoef absence and a newHE was not a reasonable

accommodation as a matter of law.

“[A] finite leave can be a reasable accommodation . . . provided likely that at the end
of the leave, the employee would béeato perform his or her dutiesManson 74 Cal. App. 4th at
226;see also Kimbro v. Atl. Richfield C&889 F.2d 869, 879 (9th Cir. 1989) (“As long as a
reasonable accommodation available to the employld have plausibly enabled a handicappe
employee to adequately perform his job, apleyer is liable for failing to attempt that
accommodation.”)Humphrey v. Memorial Hosps. Ass'839 F.3d 1128, 1136 (9th Cir. 2001)
(holding that a doctor’s statemetitgit a plaintiff's mental conditiowas treatable and that “she m
have to take some time off until we can getdpmmptoms better under control” are sufficient to
satisfy the minimal requirement that a leavalo$ence could plausibhave enabled plaintiff
adequately to perform her job). However, oradble accommodation doest require an employet
to wait indefinitely for an employee’s medicandition to improve to the point where he can
resume working.Dep’t of Fair Emp’t and Hous. v. Lucent Techs., Ji2008 WL 5157710 *13
(N.D. Cal. Dec. 8, 2008) (ucent); see alsdHanson 74 Cal. App. 4th at 226-27 (“Reasonable
accommodation does not require the employer ibindefinitely for an employee’s medical
condition to be corrected.”) (intefnguotation marks and citation omittedge also JenseB5 Cal.
App. 4th at 263-64"Holding a job open for a disabled piayee who needs time to recuperate ol
heal is in itself a form of reasonable accommodadioth may be all that is required where it appeg
likely that the employee will be able return to an existing positiat some time in the foreseeab
future’) (emphasis added).

Defendant has not cited any case, and the Coarare of none, in which an employer w4
excused from providing a finileave of absence at the outsetause the employee’s disability,
while not permanent, was unlikely to allow the empl®yo return to work “in the near term.” In
Hanson the plaintiff was a meatcutter who suffered irgsrto his hands, wrist, and back that ma
it difficult from him to carry out the functionsf his job. 74 Cal. App. 4th at 220. Hanson was

given 9 months of leave pursudata CBA, and, when his conditidailed to improve, his employe
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provided an additional ihonths of leaveld. When Hanson’s doctor’s eventually cleared him tg
work, however, the clearance was conditional on restrictions to Hanson’s work responsibilitie
no clear indication as to when, ortifie restrictions would be liftedd. at 220, 222. At this point,
Hanson’s employer determined that he could no longer work as a meattditer222. The court
held that the employer’s allowance of a 7-month leave beyond the 9-month CBA period cons
a reasonable accommodation, notwithstanding thde#we did not continue until Hanson was aj
to do his job without restrictiondd. at 226-27. Defendant’s reliance Hansor—specifically, that
“[rleasonable accommodation does not require thel@yar to wait indefinitely for an employee’s
medical condition to be correctedd':—is unavailing because unlike lllanson Defendant never
allowed Plaintiff any leave with the goal of returniBlgintiff to work at the conclusion of the leay
Instead, based solely on Dr. Clertisreport, and without any furer investigation into what Dr.
Clementi meant by “in the near term,” Defendaritatarally determined that any leave of absend
was unreasonablddansoncannot be read as holding as a matter of law that an employer can
providing any leave of absence based on an limtiaclusion that an employee’s condition is
unlikely to improve “in the near term.”

In Lucent the court rejected an employee’s argahibat his employer should have grantsg
an extension of a one-year leave of absem@saning that during the tine one-year period the
employee “never indicated to Lucent a desireeturn to work and never requested an
accommodation.” 2008 WL 5157710 *13. The pldin€arauddo, was allowed the one-year leg
pursuant to company policy; after the onerybawever, the company terminated Carauddo’s

employment.ld. at *7. Carauddo argued that he would not hggiired an indefinite leave, and
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extension of his leave would have been reasormdtlause he was cleared to return to work withput

restrictions within six weks of his terminationid. at *13. The court was unpersuaded, citing
Hansonfor the proposition that an employer needwait indefinitely for anemployee’s condition
to improve. Id. The court further noted that Carraudo and Lucent engaged in considerable
communication during the leavegarding Carraudo’s conditiofyrther, Lucent communicated
directly with Carraudo’s physiciartkiring the one-year leave ander to ascertain his physical

limitations. Id. Unlike inLucent Defendant here did not provide any leave for Plaintiff that waj
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meant to provide time for Plaintiff to recowvamd return to work; instead, Defendant simply
concluded any leave time wouldveabeen ineffective.

While Dr. Clementi’s report alone is not sufficiga find that a finite leave with a further
FFDE was an unreasonable accommodation as a mattev,d?laintiff still bears the burden of
proving that it was likely or plausie that Plaintiff could return to work with the accommodation
SeeHanson 74 Cal. App. 4th at 226 (“[A] finite le&@vcan be a reasonable accommodation . . .
provided it is likely that at thenel of the leave, the employee woublel able to perform his or her
duties.”);see also Kimbro889 F.2d at 879 (“As long as a reaable accommaodation available to
the employer could have plausibly enabled a ltapged employee to adequately perform his jo
an employer is liable for failingp attempt that accommodation.Qripe v. City of San Jos&61

F.3d 877, 884 (9th Cir. 2001) (“If a disabledgmn cannot perform a jab’essential functions’

(even with a reasonable accommodation), therAbA’s employment protections do not apply.”);

Kennedy90 F.3d at 1480-81 (“Only a ‘qualified individuaith a disability’ may state a claim for
discrimination.”).

Defendant argues that nothing in the reatigpputes Dr. Clementi’s determination in
November 2009 that Plaintiff was not fit for duty ahdrefore no reasonable trier of fact could fii
that Plaintiff would have been qualified to wak a police officer following a finite leave of
absence. Defendant is partiadigrrect: there is no psycholagl medical report addressing the
relevant time frame—November 2009 througgptember 2010—opining that following a finite
leave of absence Plaintiff would likely be psychotadjy fit to work as a police officer. But Dr.
Clementi also did not opine that Plaintiff would &t mentally fit following a leave of absence a
continuing treatment; indeed, he testified thatlilenot make a determination that Plaintiff could
never again work as a police officer. (Dkio. 49, Ex. 5 (Clementi Depo) 42:6-21.)

Drawing all reasonable inferees in Plaintiff's favor, evidese outside of a second medic:
professional opinion supports a find that Plaintiff likely would hae been fit for duty as a police
officer after a finite leave of absee. First, in 2007 Dr. Clementidnd that Plaintiff could return t
work after only three months off due to streS&cond, the 2009 FFDE was not initiated becauss

any concerns with Plaintiff’'s work performaa but rather because of a medical evaluation
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conducted in 2007. Plaintiff in fact consistentgeived positive performance evaluations. Third
Plaintiff did not advisd®efendant he was disabled; ratherfdhelant unilaterally concluded that
Plaintiff could not return to work based solely ugam Clementi’s written report. Plaintiff insisteg
that he could return to work amepeatedly asked that he be placethe work schedule. Finally, if
October and November 2009, two different doctousd Plaintiff did not pose a risk to carry
concealed weapons.

The evidence also supports a finding, howevet, Bhaintiff would still not be qualified to
work as a police officer following a finite leawé absence. Among other evidence, in 2011, and
connection with his efforts to tdin disability retirement, Plaiiff's own physician opined that
Plaintiff could not work as of $#ember 2010. Further, a trierfatt could find that Plaintiff's
condition deteriorated upon his return to workR007, despite being ay from work for the
previous seven monthSee Kimbrp889 F.2d at 879 n.10 (“[T]he fact that an accommodation
been attempted and was unsuccegsfalrelevant considerationrfthe factfinder and may in fact
prove dispositive in determining whether failure to permit subsequent leave constituted failurg
make a reasonable accommodation.”). Dr. KamBlaantiff's treating psylologist since July 17,
2007, testified that Plaintiff's test results indicatied severity of his anxiety symptoms worsened
time went ort. (Dkt. No. 41, Ex. H at 42:1-10.) As the Nin€ircuit has stated ithe context of an
ADA suit, “[p]olice officers are likely to encountextremely stressful and dangerous situations
during the course of their work.Brownfield v. City of Yakim&12 F.3d 1140, 1146-47 (9th Cir.
2010). A reasonable trier &dct could find that Defendant wasstified in concluding that due to

Plaintiff's psychological impairment reuld not work as a police officer.

® Plaintiff objects to Dr. Kamena’s deposititestimony, arguing that is not relevant undef

Rule 402 and 403 of the Federal Rules of Evideribd&t. No. 52 at 25.) Rintiff contends that

since neither Lacy nor Beam spoke with Dr. Kamehis opinions could not have influenced theif

n

nas

1%

e {0
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understanding of Plaintiff's condition. This argument, however, ignores that Dr. Kamena spoke w

Dr. Clementi, whose 2009 FFDE incorporates information supplied by Dr. Kamena. More
importantly, the issue is whethiétre evidence supports adiing that Plaintiff would, in fact, have
been psychologically fit for dytfollowing a leave of (some unspecified) limited duration. His
treating psychologist’s opian as to Plaintiff’'s condion is relevant to thisaquiry. The objection is
accordingly overruled.
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Plaintiff's reliance orBrownfieldas compelling summary judgment in his favor is
unpersuasive. There, Brownfield, a police officer, was found unfit for duty based on a permat
psychological disability. Brownfield subseaily obtained his own second opinion. 612 F.3d af
1145. Brownfield’s physician agreed that he was currently unfit, but believed his condition w
amenable to treatmenlkd. After a few months of treatmgnhe police department scheduled
another FFDE with a third doctord. Brownfield failed to attend that FFDE and was eventually]
terminated.ld. Brownfield filed suit alleging thahe police department violated the ADA by
requiring Brownfield to submit to a FFDE in thestiplace. The Ninth Circuit disagreed and held
that “[w]hen a police departmehas good reason to doubt an officeatslity to respond to these
situations in an appropriate manrem, FFDE is consistent with the ADAIY. at 1147. Thus,
Brownfielddid not decide whether the entire procdésrded to the plaintiff was adequate under
ADA,; rather, the court merely held that the police department didiolate the ADA by ordering
Brownfield to take the initidFFDE—an issue that is not insgiute here. It is worth noting,
however, that Brownfield obtaidea second opinion as a means to challenge the initial FFDE
finding. Here, Plaintiftook no such action.

The question of reasonable accommodatiamrdénarily a question of factEEOC v. UPS
Supply Chain Solution$20 F.3d 1103, 1110 (9th Cir. 2010). laidisputed question of fact here|
as well.

2. Temporary reassignment to an administréive position within the Department

and a new FFDE

For the same reason there is a dispute ofafstd whether a finite leave of absence was §
reasonable accommodation, there @ispute as to whether a tempagrdinite reassignment was alf
available reasonable accommodati@efendant does not contend teath a reassignment would
pose a hardship, at least not farposes of summary judgment. Instead, as with the leave of
absence, Defendant argues that it would haee ligtile in light of Dr. Clementi’s report.

3. Permanent positions within MCCD

Plaintiff argues that another reasonable accodation would have been for Defendant to

allow him to take on the duties of the health aafity coordinator, or hire him as the evening
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campus supervisor.SéeDkt. No. 47 at 8, 21.) Plaintiff proped both options to Lacy and Beam
one of their meetings following the 2009 FFDE, bath requests were denied. Defendant argug
that the law does not require it to provide Ri#fis requested accommodation. The Court agree

Regarding the health and safety coordinatottipns there is no dispatthat this position ha
not existed as a funded position at any time afe2009 FFDE and prior to Plaintiff’s retirement
Neither the ADA nor FEHA require employersa@ate positions or fund unfunded positions in
order to reassign disabled employe8geHastings 110 Cal. App. 4th at 972-73 (stating that FEH
does not require an employer to reassign a disabled employee to an unfunded position or crg
new position) Willis v. Pacific Mar. Ass'n162 F.3d 561, 567 (9th Cir. 1998) (“In order for
reassignment to a vacant positiorboreasonable [under the ADAy existing position must be
vacant: there is no duty to create a new positiothidisabled employee.”). While the health ar
safety coordinator position was vacant, there idigpute that Defendantdlinot have the authority
to hire anyone for that position since the positicas unfunded. SimilarlyRlaintiff does not disput
Defendant’s assertion that teeening campus supervisor pasitidid not exist until August 2011,
almost a year after Plaintiff retiredS€eDkt. No. 69 at 6.)

Because creating a permanent positiorafdisabled employee is not a reasonable
accommodation as a matter of law, Defendavitiéion for Summary Judgnmé on the reasonable
accommodation claim is GRANTED to the exterd ttaim is based on Defendant’s failure to
provide Plaintiff with such positions.

B. Failure to Engage in the Ineractive Process (Third Claim)

“[T]he interactive process is a mandatory egitthan a permissive obligation on the part o
employers under the ADA and . . . is triggeredabyemployee or an employee’s representative
giving notice of the employee’s disabyliand the desire for accommodatioiBarnett v. U.S. Air,
Inc., 228 F.3d 1105, 1114 (9th Cir. 2000) (en baaegrruled on other ground$).S. Airways, Inc.
v. Barnett 535 U.S. 391 (2002). Under California lawisitunlawful for an employer “to fail to
engage in a timely, good faith, interactive ggss with an employee to determine effective
reasonable accommodations, if any, in responsa¢gjuest for reasonable accommodation by a

employee or applicant with a known physical omta¢disability.” Cal. Gov. Code § 12940(n).
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“[A]ln employer who knows of the disability of @&mployee has an affirmative duty to make kno
to the employee other suitalpd opportunities with the employand to determine whether the
employee is interested in, and qualified for, thpssitions, if the employer can do so without un(
hardship or if the employer offers similar asamste or benefit to other disabled or nondisabled
employees or has a policy of offering suchstasice or benefit to any other employedarilliman
v. United Air Lines, In¢.53 Cal. App. 4th 935, 950-51 (1997).

To prevail on a claim under Sewt 12940(n) for failure to engage the interactive process
“an employee must identify a reasonable accommod#tainvould have been available at the tir]
the interactive process should have occurré&tdtch v. Art Inst. of Cal.-Orange County, |ricZ3
Cal. App. 4th 986, 1018 (2009). Similarly, under the ABA,employer is not liable for failing to
engage in the interactive process in good faihreasonable accommodation was not possibée
Barnett 228 F.3d at 1117. However, under federal ke burden to show no available reasona
accommodation is on the employer if the employer dditeengage in the ti@ractive process in
good faith. See Morton v. United Parcel Serinc., 272 F.3d 1249, 1256 (9th Cir. 2001) (“The
guestion whether this failure should be excusechuse there would in any event have been no
reasonable accommodation availableng as to which the employ&iot the employee, should be
the burden of persuasiorrtlughout the litigation.”)pverruled on other groung8ates v. United
Parcel Serv.Inc., 511 F.3d 974 (9th Cir. 2007).

In general, “it is the responsibility of the inttiual with a disability to inform the employer
that an accommodation is neede&pitzer v. The Good Guys, In80 Cal. App. 4th 1376, 1384
(2000). “[I]t is the employee’s initial request fan accommodation which triggers the employer
obligation to participate in the interactive pres®f determining one. If the employee fails to
request an accommodation, the employer cannbelakliable for failing to provide one.Id.
(quotation and citations omittedYVhile the employee is typicallequired “to tender a specific
request for a necessary accommodati®@mpitzer 80 Cal. App. 4th at 1384, the burden is not enti

on the employeelensen85 Cal. App. 4th at 261-62.

The interactive processas the heart of the ADA’process and essential to
accomplishing its goals . . . . Employees dohaote at their disposal the extensive
information concerning possible alterwatpositions or possible accommodations
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which employers have. Putting the emturden on the empfee to identify a
reasonable accommodation risks shutting out many workers simply because they do
not have the superior knowledge oé tvorkplace that the employer has.”

Id. at 261-62 (quotin®arnett 228 F.3d at 1113). To that enducts have held that “[t]he
employee must initiate the process unless théilityaand resulting limitations are obvious.”
Scotch 173 Cal. App. 4th at 1013.

Once the interactive process is initiated, thelegrer’'s obligation to engge in the process i
good faith is continuousld. “[T]he employer’s obligation tengage in the interactive process
extends beyond the first attengitaccommodation and continues when the employee asks for
different accommodation or where the employeawsre that the initial accommodation is failing
and further accommodation is needed. This fadéers the framework of cooperative problem-
solving contemplated by the ADA, by encouragamgployers to seek to find accommodations th
really work . . . .” Humphrey 239 F.3d at 1138.

Both employer and employee have the daddign “to keep communications open” and
neither has “a right to obstruct the proces¥hsen85 Cal. App. 4th &66. “Each party must
participate in good faith, undertake reasonafiterts to communicate its concerns, and make
available to the other informatiovhich is available, or more acs#sle, to one party. Liability
hinges on the objective circumstas surrounding the gaes’ breakdown in communication, and
responsibility for the breakdown sewith the party who fails tparticipate in good faith.'Gelfo v.
Lockheed Martin Corp.140 Cal. App. 4th 34, 62 n.22 (2006).

Plaintiff argues that Defendant failed togage in the interactivprocess in good faith
throughout the time following Plaintiff's 2009 FFDE.e&use the Court finds that there is a trial
issue as to whether Defendant fu#dlits duty to engage in the iraetive process, the Court denig
summary judgment to eith@arty on this issue.

At the initial meetng, on November 10, 2009, Lacy andaBenotified Plaintiff that Dr.
Clementi had found him not fit for duty, and that Bistrict needed to determine their next step.
(Dkt. No. 48 1 25.) Beam also stated that shenmsasure if Plaintiff coud still serve as a police

officer, but that he probably could not canite working at the college as an officeld.) Plaintiff
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asked for a copy of Dr. Clementi's repahd Beam responded that she would tig.).f While
Defendant properly initiated aalogue following the receipt dhe 2009 FFDE, the process was
flawed at the outset by Defendanfailure to provide Plainti with a copy of the 2009 FFDE,
despite Plaintiff's request for the repbriThe significance of thidocument underscores the nove
of this case.

In almost all disability discrimination casese tfelevant medical information is in the hanq
of the employee; thus, it is genllyahe responsibilityof the employee to inform his employer of |
disability, its restrictionsand expected duratiorsee Jense85 Cal. App. 4th at 265 (“It is an
employee’s responsibility to understand his ordven physical or mental condition well enough {
present the employer at the earliegportunity with a corise list of restrictions which must be mq
to accommodate the employee.”). Here, howeveretigloyermpossessed crucial medical
information that was unavailable to the employedeed, the employer advised the employee th
the employee was disabled from working based mnitformation. Specifically, Plaintiff did not
know Dr. Clementi’s opinion regardirtge length of time his disabilitywould be expected to keep
him from working. Although Dr. Clementi wroteatPlaintiff's condition would not improve in
“the near term,” he did not opine on whethes tondition was permanent or on what “near term’
meant. Without this piece offormation, a reasonable jury codldd that Plaintiff was unable to
meaningfully engage in a dialogue with Breployer and pursue an accommodation—a tempor4g
leave or temporary reassignment and a new FFDBtrtlay have returned him to his job as a
police officer. See Gelfp140 Cal. App. 4th at 62 n.22 (“Each pamtust . . . make available to th
other information which is available, or necaccessible, to one party.”).

The content of the 2009 FFDE takes on addgxifstance consideng that its wording

conveying a seemingly indefiniterm of unfitness for dutyas purportedly the reason for

¢ Although not challenged by Defendant, the Cowtes that the recosliggests a factual
dispute as to whether Plaiih requested the report.SéeDkt. No. 49, Ex. 2, Bam Decl., 141:12-13
(“Quite frankly, he didn’t ask for [theeport] either during our dialogue.”).)

7 Although Plaintiff was eventually allowed toesBr. Clementi’s report, this did not occul
until September 2, 2010—ten months after the inNievember 2009 discussions. Plaintiff stateg
that by that time he “felt hopeless and . . . fhal had no choice bab accept the [workers’
compensation] settlement aretire.” (Dkt. No. 48 1 46.)
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Defendant’s conclusion that Plaiffittould no longer be a police offer for MCCD. It is undisputeq

that Defendant never contacted Dr. Clementhtpire if the terms “foreseeable future” and “near

term” had a specific meaning and whether a palegrdength of time away from work and in
treatment would possibly allow Plaintiff to returndoty. Plaintiff, if his request for the report wa|
timely granted could have pressed the issue and Witther information possibly countered
Defendant’s conclusion that Rhiiff could no longer be a police officer for MCCD. However,

Defendant’s failure to share the report at leastes a factual dispuées to whether Defendant

hampered this dialogue to the point that it caused a breakdownintdreective processSee Nadaft

Rahroy 166 Cal. App. 4th at 989 (“[A] jury couliihd that [Neiman Marcus] . . . caused a
breakdown in the interactive process . . . beeauwas unreasonable for Neiman Marcus to
determine unilaterally that Nadaf—Rahrov could petform any available want position and woul
not be able to do so in the foreseeable future, Neiman Marcus needed to engage in further d
with Nadaf—Rahrov before concluding thatnreasonable accommodatiams possible.”).

Defendant argues that even without the regtigintiff was sufficiently apprised of his
medical condition to meaningfully engage in theeiactive process. While Plaintiff certainly wag
aware of his mental condition and had been att&xgpo manage and improve his disability for
several years prior to the unfitndes duty finding, that fact does nbelp Plaintiff become aware d
Dr. Clementi’s specific findings and the reasoriddelant concluded Pldiff could no longer work
as a police officer even with an accommodatidoreover, whether Plaintiff was knowledgeable
about his mental condition sutthat Defendant’s failure to pduce the report dinot cause the
breakdown in the interactive press is a question for a jury.

Plaintiff also contends th@itefendant had a duty, followingshdanuary 2010 decision to n
retire, to continue the interactive process, Betendant failed to fulfill that duty. Plaintiff's
argument as to the post-January 2010 timeframea if Defendant is liable for a breakdown in

the interactive process in November 2009—ifphecess has already broken down, there is not

& Even if Plaintiff did not ask for the repothe Court cannot say as a matter of law that
Defendant’s failure to produce thepoet unsolicited, or to at leastore fully disclose the report’s
contents to Plaintiff and the remasfor Defendant’s conclusion thRlaintiff could not work, did not
cause a breakdown in the interactive process.
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in the caselaw or statutes to suggest that ket would incur additional liability for failing to
remedy the breakdown. The Court therefore declines to parse this claim any further for the ¢
of summary judgment. The failure to engagehe interactive process claim survives.

C. Discrimination Under the ADA and FEHA (Fifth Claim)

Plaintiff's discrimination claim is based on tb@me allegations discussed in the two clair
above—failure to accommodate and failto@ngage in thimteractive process.As the Court has
already found that questions aict remain that preclude a fimgi of summary judgment on those
claims, summary judgment must téenied as to this claim as wdlh, the extent it is based on the
two previously discussed claims.

Plaintiff's discrimination claimhowever, is also based on tHkeged failure of Defendant t¢
provide Plaintiff an endorsement following hisirement that would allow Plaintiff to obtain a
concealed weapon permit. (Dkt. No. 1 at 10, § 9% Defendant points out, when the alleged
discriminatory action occurred, Plaintiff wae longer Defendant’s employee. An employer-
employee relationship is the basis for FEH®eeCal. Gov. Code § 12948ge alsd/ierria v. Cal.
Highway Patro] 644 F. Supp. 2d 1219, 1244-45 (E.D. Cal. 2009). Likewise, ADA employmen
discrimination claims require a showingan employee-employer relationshiee Eisenberg v.
Permanente Med. Grp855 F. Supp. 2d 1002, 1010 (N.D. Cal. 2012) (rejecting a plaintiff's AD
employment discrimination claim where plaihtid not establish an employee-employer
relationship). Because there is no dispute Fia@ntiff was no longer aeamployee of MCCD when
it denied his request for a concealed weagruaborsement, Defendanti4otion for Summary
Judgment of Plaintiff's discrimination claim isardingly GRANTED to the extent the claim is
based on Defendant’s denial of the concealed weapon endorsement.

D. Retaliation Under FEHA, ADA, and Cal. Labor Code § 132a (First Claim)
Plaintiff alleges that the 200FFDE was ordered in retaliatidor Plaintiff's pursuit of his

2007 worker’'s compensation claim. To establighiaa facie case of retaliation under the FEHA

° Defendant argues that Plaffis Amended Complaint does nistcorporate his previous
claims. (Dkt. No. 33 at 9-10.) KMever, Plaintiffs Amended Compldistates in the first paragraf
of his discrimination claim, “Mr. Keseckeraarporates by reference herein the proceeding
paragraphs of the complaint as though sehfbere in full.” (Okt. No. 1 at 10, 1 49.)
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plaintiff must show “(1) he oshe engaged in a ‘protected activity,” (2) the employer subjected {
employee to an adverse employment action, and ¢awusal link existeldetween the protected
activity and the employer’s action.” Scotch 173 Cal. App. 4th at 1020. Under the ADA, an

employee’s prima facie case of retaliation mbsivg that: (1) he or shengaged in a protected

activity; (2) suffered an adverse employment actaorg (3) there was a causiak between the two

Brown v. City of Tucsqr836 F.3d 1181, 1186-87 (9th Cir. 2003). If the employee establishes
prima facie case, the employee will avoid summadgment unless the employer offers legitima
reasons for the adverse employment action, wipene the burden shifts back to the employee to
demonstrate a triable issue of fact awteether such reasons are pretext&de Brooks v. City of
San Matep229 F.3d 917, 928 (9th Cir. 2000).

Here, there is no evidence that would allow a reasonable juontducle that Defendant
required Plaintiff to take an FFDiEecause ofiis workers’ compensain filing in 2007. Rather,
Defendant required the 2009 FFDE because ibsimed that Plaintiff received a permanent
psychological disability diagnosisAlthough Defendant was firstade aware of the diagnosis
through the worker’'s compensatisettlement process in Noveen2009, the causal connection
between the FFDE and the filing oktklaim in 2007 is tenuous at best.

Even if there is a causlak between the two, Defendant has put forward a legitimate re
for ordering the FFDE—the permanent disabilityding. Plaintiff has failed to counter this
legitimate reason with any facts shog pretext. It is undisputedahPlaintiff continued to receive
positive performance evaluations following h30Z workers’ compensation filing. Only after
Defendant discovered Plaintiff's disabilijagnosis did it require the FFDE.

Because Plaintiff has failed to meet its burtie establish retaliation, Defendant’s Motion

Summary Judgmeris GRANTED™

10 Plaintiffs Amended Complaint also appetwdase the retaliatn claim on California
Labor Code § 132a. However, as Defengiaints out, “a claim under Section 132a is only
allowable before the Workers Compensation Appeals Boddrid v. Charter Commc'ns, Inc.
2007 WL 852035 *10 (E.D. Cal. Mar. 20, 2007). Pldimtoes not dispute Oendant’s assertion.
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E. Wrongful Constructive Discharge Under FEHA & ADA (Fourth Claim)

“[Clonstructive discharge occurs when, laukiat the totality othe circumstances, a

reasonable person in [the employee’s] position woule lielt that he was foed to quit because of

intolerable and discriminatory working conditionsl’homas v. Douglas877 F.2d 1428, 1434 (9th
Cir. 1989). Plaintiff’'swrongful constructive discharge afais based on Defendant’s alleged
failures to provide reasoni@accommodations and engage in therective process. (Dkt. No. 1 4
9-10, 11 43-46; Dkt. No. 52 at 24-25.) BecaugeQburt has already found that summary judgm
on these claims is not warranted, the Courttamidilly denies summaigudgment on Plaintiff's

wrongful constructive discharge claim.

CONCLUSION
For the reasons stated abpR&intiff’'s motion for summarjudgment is DENIED in its
entirety and Defendant’s motion for summary judgimie DENIED in part and GRANTED in part
Plaintiff's claims for failure to provide a reasable accommodation and failure to engage in the
interactive process, and discrimination undEHA and the ADA survive, except that summary
judgment is granted on the failux@provide a reasonable accommibaia claim to the extent it is
based upon Plaintiff working as the unfundeditheand safety coordinator or evening campus

supervisor. Plaintiff’'s discrimirtaon and constructive discharge claims also survive, except tha

ent

[

summary judgment is granted on the discriminatiamm to the extent it is based upon Defendant’s

failure to provide Plaintiff a concealed weap@mslorsement. Summardgment in favor of
Defendant is granted dhe retaliation claim.

In order to give the parties the opportunigyincorporate the Court’'s summary judgment
ruling into the pretrial filingsthe pretrial conference is comtied to Thursday, January 17, 2013 4
2:30 p.m. In addition, the parties should immediadglyise the Court if theglesire a referral to a
magistrate judge for a settlemeinference prior to trial.

This Order disposes of Docket Numbers 33 and 46.
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IT IS SO ORDERED.
Dated: December 31, 2012

\au ,,JNLSOO'%»

JAEQUELINE SCOTT CORLEY
UNITED STATES MAGISTRATE JUDGE
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