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UNITED STATES DISTRICT COURT
Northern District of California

San Francisco Division

RONDA D. SUTTON, No. C 11-04088 LB
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF'S
V. MOTION FOR SUMMARY
JUDGMENT AND GRANTING IN
MICHAEL J. ASTRUE, Commissioner of PART AND DENYING IN PART
Social Security, DEFENDANT’'S CROSS-MOTION

FOR SUMMARY JUDGMENT
[ECF Nos. 21 and 23]

Defendant.

INTRODUCTION

Plaintiff Ronda Sutton moves for summary judgmeatking judicial review of a final decisior

by the Commissioner of Social Security denying her Social Security Income (“SSI”) disability

benefits for her claimed disability of cervical degenerative disc disorder and exacerbated sho

bursitis. Mem. in Supp. of Pl.’s Mot. for Summ. J., ECF No. 21 (“Pl.’s MétThe Administrative

Law Judge (“ALJ”) determined that Ms. Sutton was capable of performing her past relevant w

a personnel specialist and was not disabled, as ddfirtbe Social Security Act (“SSA”) from May
30, 2008 through the date of the ALJ’s decision. Administrative Record (“AR”) 18-19.

Pursuant to Civil Local Rule 16-5, the matter is deemed submitted for decision without org

! Citations are to the Electronic Case File (“‘ECF”) with pin cites to the electronically-
generated page numbers at the top of the document.
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argument. All parties have consented to the court’s jurisdicB@@ECF Nos. 5 & 10. For the
reasons stated below, the coBRANTS IN PART andDENIES IN PART Ms. Sutton’s motion
for summary judgmenGRANTS IN PART andDENIES IN PART the Commissioner’s cross-
motion for summary judgment, alREMANDS this case to the Social Security Administration fg
further proceedings.
PROCEDURAL HISTORY
Ms. Sutton, now 56, applied for SSI disability benefits on July 30, 2008. AR 11. She had

r

bee

employed previously as a senior personnel specialist at the State Compensation Insurance Hund

36-37. She alleged that she had been unable to work since May 30, 2008 on account of her fisa

conditions: her back, neck, and shoulder pain; degenerative disc disease; and osteoarthritis ¢
spine. AR 85. The Commissioner denied her application initially on November 13, 2008, AR
and upon reconsideration on March 4, 2009, AR 93. Ms. Sutton timely requested a hearing H
an ALJ on April 28, 2009. AR 99. On October 22, 2009, the ALJ conducted an administrativg
hearing on Ms. Sutton’s case in Dallas, Texas. AR 32. Following the hearing, on May 30, 20

ALJ issued its opinion denying Ms. Sutton’s application. AR 11-19.

The ALJ found that, although Ms. Sutton appeared to suffer from the severe impairments pf

degenerative disc disease in her cervical/thoracic spine and right shoulder bursitis, her impai
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did not constitute a disability: they did not meet or medically equal any of the listed impairments i

20 C.F.R. Part 404ld. Moreover, the ALJ found that Ms. Sutton retains a residual functional
capacity (“RFC”) sufficient to sustain competitive employment at the light exertional level, and

she is still capable of performing her past relevant work as a personnel spedal@h June 21,

2010, Ms. Sutton timely requested her review of the hearing decision, AR 7, which the Appegls

Council denied on June 22, 2011, AR 1-3. On August 9, 2011, Ms. Sutton timely sought judi¢i

review under 42 U.S.C. 8§ 405(g). Complaint, ECF No. 1. Both sides move for summary judg

Pl.’s Mot, ECF No. 21; Defendant’s Cross Mot. for Summ. J., ECF No. 23 (“Def.’s Mot.”).
LEGAL STANDARD

I. STANDARD OF REVIEW

Under 42 U.S.C. § 405(qg), district courts have jurisdiction to review any final decision of th
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Commissioner if the plaintiff initiates the suit within 60 days of the decision. District courts may s

aside the Commissioner’s denial of benefits only if the ALJ’s “findings are based on legal err

are not supported by substantial evidence in the record as a whole.” 42 U.S.C. S\VAGf(g¢z V.

Astrue 572 F.3d 586, 591 (9th Cir. 2009) (quotation omitted). “Substantial evidence means rrI)re
n

than a mere scintilla but less than a preponderance; it is such relevant evidence as a reaso
might accept as adequate to support a conclusidndrews v. Shalalé3 F.3d 1035, 1039 (9th
Cir. 1995). If the evidence in the administrative record supports both the ALJ’s decision and
different outcome, the court must defer to the ALJ’s decision and may not substitute its own
decision. See id.accord Tackett v. Apfel80 F.3d 1094, 1097-98 (9th Cir. 1999).
IIl. APPLICABLE LAW: FIVE STEPS TO DETERMINE DISABILITY

An SSI claimant is considered disabled if (1) he suffers from a “medically determinable ph

or mental impairment which can be expected to result in death or which has lasted or can be

DI O

ble

V'SiC

expected to last for a continuous period of not less than twelve months,” and (2) the “impairment

impairments are of such severity that haas only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other kind of substantial
work which exists in the national economy.” 42 U.S.C. § 1382c(a)(3)(A) & (B).

The Social Security regulations set out a five-step sequential process for determining wheg
claimant is disabled within the meaning of the Social Security 8ee20 C.F.R. § 404.1520. The
five steps are as follows:

Step One. Is the claimant presently working in a substantially gainful activity? If so, then t

claimant is “not disabled” and is not entitled to benefits. If the claimant is not working in a

substantially gainful activity, then the claimant’s case cannot be resolved at step one, and

evaluation proceeds to step twdee20 C.F.R. § 404.1520(a)(4)(1).

Step Two. Is the claimant’s impairment (or combination of impairments) severe? If not, th

claimant is not disabled. If so, the evaluation proceeds to step Bee20 C.F.R. §

404.1520(a)(4)(ii).

Step Three. Does the impairment “meet or equal” one of a list of specified impairments
described in the regulations? If so, the claimant is disabled and is entitled to benefits. If

gai

thel

the

D

he

claimant’s impairment does not meet or equal one of the impairments listed in the regulatipns

then the case cannot be resolved at step three, and the evaluation proceeds to Sepour.
C.F.R. § 404.1520(a)(4)(iii).

Step Four. Considering the claimant’s residual functional capacity, is the claimant able to

any work that he or she has done in the past? If so, then the claimant is not disabled and
entitled to benefits. If the claimant cannot do any work he or she did in the past, then the
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cannot be resolved at step four, and the case proceeds to the fifth and fin8es®pC.F.R. §
404.1520(a)(4)(iv).

Step Five. Considering the claimant’s residual functional capacity, age, education, and wd

experience, is the claimant able to “make an adjustment to other work?” If not, then the ¢

is disabled and entitled to benefitSee20 C.F.R. § 404.1520(a)(4)(v). If the claimant is able

do other work, the Commissioner must establish that there are a significant number of job

national economy that the claimant can do. There are two ways for the Commissioner to

other jobs in significant numbers in the national economy: (1) by the testimony of a vocati

expert or (2) by reference to the Medical-Vocational Guidelines at 20 C.F.R., part 404, sul

P, app. 2. It the Commissioner meets this burden, the claimant is not disabled.

For steps one through four, the burden of proohishe claimant. At step five, the burden shi
to the CommissionerSee Tackettl80 F.3d at 1098.

SUMMARY OF RECORD AND ADMINISTRATIVE FINDINGS

This section summarizes (I) the medical evidence in the administrative record, (ll) the fung
and exertion reports in the administrative record, (lll) Ms. Sutton’s testimony, (IV) the vocatio
expert’s testimony, and (V) the ALJ’s findings.
I. MEDICAL EVIDENCE

A. Medical Evidence in Year 2006

1. Dr. Laure F. Mazzara (October 31-November 1, 2006)

In a radiology report dated October 31, 2006, Dr. Mazzara reported that she found some

straightening of the curvature in Ms. Sutton’s spimarrowing of the intervertebral space at the

C6-C7 spinal location; and narrowing of Mstt®a’'s C6-C7 intervertebral neural foramina,

particularly on the left-side. AR 456. As a result, Dr. Mazzara formed the impression that Mg.

Sutton was suffering from degenerative disc disease at CéeC7.

In a radiology report dated November 1, 2006, Dr. Mazzara wrote that Ms. Sutton receive
examination procedure on October 31, 2006 that revealed some straightening of the curvatur
spine, narrowing of the intervertebral spac€&C7, and narrowing of the C6-C7 intervertebral
neural foramina, especially on the left-side. AR 456. Spurs were demonstrated at alldevels.
Again, Dr. Mazzara’s impression was that Ms. Sutton suffered from degenerative disc diseas
C6-C7. Id.

B. Medical Evidence in Year 2007

1. Dr. Edward J. Troy (April 27, 2007)
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In a letter to the Disability Evaluation Unit dated April 27, 2007, Dr. Troy, an orthopedic
surgeon, described the results of a thirty-five minute in-person patient evaluation he conductg
Ms. Sutton on April 18, 2007. AR 409. On physical examination, he found her head and nec
in normal axial alignment. AR 414. There was some muscle tenderness detected, but not in
paraspinous musclesd. He did not detect any spasta. He found symmetrical limitation of the
lateral flexion with significant asymmetric limitation of rotatioll. He evaluated her biceps,
triceps, brachioradialis and finger flexors, and found her deep tendon reflexes to be physiolog
equal. Id. He evaluated her shoulders and found no evidence of irritability, instability or
impingement.ld. He noticed that she had excellent motor strength and found her range of mg
be symmetricalld. He found her elbow capable of 0-140 degree of flexion bilaterally, and no
tenderness over either epicondyle or the ulnar ndtthHe found that Ms. Sutton exhibited no
evidence of discomfort at the elbow with resisted wrist flexion or extensonHe found her

elbow stable, her forearm and wrist motion to be within normal limits and symmetrical, and hq

hands able to form a fist and fully extend the fingéds. Various tests (e.g., provocative tests, the

Grind test, the Finkelstein test, and manual motor tests) all came back negative. AR 414-15.
testing results appeared normal for a woman of her stature. AR 415.

Dr. Troy formed his impression of Ms. Sutton’s medical condition on the basis of patient
guestionnaires, patient intake, and physical examinatthnHe did not review any x-rays, specia
studies, or Ms. Sutton’s prior medical records, as none were made available td.hie did
receive an x-ray description created by DrNY Choi, dated 10/30/2006, and a series of notes
exchanged between Dr. Choi and Ms. Suttonitiditated the following: Dr. Choi diagnosed her
with wear-and-tear arthritis or osteoarthritis; explained to her that osteoarthritis usually manifq
with age and as a result of prior trauma; advised her to consume over-the-counter drugs cont
glucosamine and chondroitin to reduce the pain; and explained that surgery was an available]
treatment option should the symptoms persist or become sufficiently sédere.

Based on this information, Dr. Troy believed that Ms. Sutton had cervical osteoarthritis, or

osteoarthritis of the neck. AR 416. This condition is related to age, genetics, or prior trauma

function of the general aging process; likely did not arise as a result of industrial activities; and
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therefore, could not be considered an industrial injldy. Dr. Troy believed Ms. Sutton can show
that her work activities aggravated her injury if she can demonstrate some specific activity tha

“more provocative than routine activities . . .” (e.g., carrying 100 pound sacks may reasonably

aggravate a person’s osteoarthritis of the hig). Dr. Troy also believed that Ms. Sutton could be¢

suffering, additionally or alternatively, from a herniated cervical didc.He believed that like
osteoarthritis of the neck, a herniated cervical disc would also be considered a non-industrial
absent proof of past work-related injuries to the nadk.Simply sitting at a desk and typing woul
not be expected to cause a disc herniatldn.Dr. Troy stated his need to review Ms. Sutton’s
x-rays, however, before making a firm diagnosis of her medical condition and its sekrity.

2. Dr. Edward J. Troy (August 2, 2007)

In a supplemental report to the Disability Evaluation Unit dated August 2, 2007, Dr. Troy
reported that he received Ms. Sutton’s October 30, 2006 x-rays shortly after completing his
evaluation of Ms. Sutton on April 18, 2007. AR 316. These x-rays showed 5 views of Ms. Sy
cervical spine: an AP, lateral, both obliques and odontiid He noted that the x-rays showed M
Sutton to be suffering significant multilevel degenerative changes in her $ginat C6-C7, there

was marked intervertebral disc-space narrowing, almost complete loss of the disc space, and

it IS
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foraminal encroachment. AR 316-17. There was also significant foraminal encroachment cause

the spurring and enlargement of the superior facet of the C6. AR 317.
Dr. Troy noted that the intervertebral spac€&tC7 also underwent straightening, spurring, 4
narrowing. Id. In particular, the intervertebral neural foramina at this location underwent narrg

more noticeably.ld. From these x-rays, Dr. Troy formed the impression that Ms. Sutton suffer

advanced degenerative changes to her cervical sfuindde believed these changes were diffuse.

Id. He was also of the opinion that they did not suffer result from industrial injdryiHe

ind
win

ed

understood her symptoms could flare at work, however, just as they could while she participates

recreational activities, housework, or any work involving overhead reachingde believed there
was nothing particularly aggravating about her work-related activitiesHe found her symptoms
to result from an underlying idiopathic procesd.

3. Dr. Rose M.Q. Melgar (September 12, 2007 and November 16, 2007)
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On September 12, 2007, Dr. Melgar submitted a written diagnosis of Ms. Sutton stating th

[at s

believed Ms. Sutton suffered cervical strain, diffuse myofascial pain syndrome, and strain in her ¢

or forearm from repetitive use. AR 330. On November 16, 2007, Dr. Melgar updated her dia
stating that she believed Ms. Sutton suffered only cervical strain and diffuse myofascial pain
syndrome, and recommended that she receive physical therapy over the course of six visits f
duration of four to six weeks. AR 332.
4. Dr. Edward J. Troy (November 5, 2007)
In a letter to the Disability Evaluation Unit dated November 5, 2007, Dr. Troy wrote that M

Sutton had asked him to reassess her medical condition after his August 2, 2007 supplement

because she claimed that Dr. Melgar opined thainiperies originated from work. AR 405-06. Dr.

Troy suspected Dr. Melgar never actually addm$lse issue of medical causation. AR 406. Dr.

Troy believed that Ms. Sutton herself was holding onto the opinion that her injury was work-re

Jno
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Id. Dr. Troy believed differently, however, because her injuries - marked degenerative changes v

collapse of the C6-C7 intervertebral disc space - as revealed by her x-rays did not appear to
from industrial activities.ld. He predicted that she could be symptomatic at work, as she coulg
anywhere elsewhere (e.g., while partaking in recreational activities, houseworkidetc.).
Therefore, the mere fact that she did not have a specific injury did not mean that any and all
discomfort from her condition would be work-relatdd. He believed her symptoms would likely
be found to result from radiculopathy, foraminal narrowing, and nerve root comprelssidsut
these degenerative changes, in his medigadion, would only be coincidental to, and not
attributable to, industrial activitiedd.

5. Dr. Daniel Lim (December 19, 2007)

In a report dated December 19, 2007, Dr. Lim noted that he read the following results fron
images taken of Ms. Sutton’s cervical spine. AR 505. The cervical cord demonstrated norma
signal intensity.ld. There was no Chiari malformatiofd. There was normal alignment of
cervical spine without spondylolisthesisl. The vertebral bodies appeared normal in heigght.
There was no evidence of any compression fractiake The bone marrow was normal in signal

intensity. Id.
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At the C2-C3 level, however, he did notice mild right uncal vertebral ridging resulting in mi
right neural foraminal narrowindd. The central canal and left neural foramen were patdntAt
the C3-C4 level, there was mild diffuse posterior disc bulging, associated with mild-to-moderd
right and moderate-to-severe left uncal vertebdging, resulting in mild central canal narrowing.
Id. There also was mild-to-moderate right and moderate-to-severe left neural foraminal narrg
Id. At the C4-C5 level, there was mild diffuse fygor disc bulging associated with moderate lef
uncal vertebral ridging, resulting in moderate left neural foraminal narroidhgThe central canal
and right neural foramina were also patddt. At the C6-C7 level, there was mild-to-moderate
diffuse posterior disc bulging, associated with migght and moderate left uncal vertebral ridging
resulting in mild central canal narrowing, and mild right and moderate left neural foraminal
narrowing. Id. The remainder of the cervical spine demonstrated no disc bulging, protrusion,
central canal or neural foraminal narrowirid. Therefore, Dr. Lim’s impression was that Ms.
Sutton suffered from degenerative disc diseasiea€2-3, C3-4, C4-5, and C6-7 levels, with the
most severe being at the C3-4 leviel. He noticed also that there was moderate-to-severe left
neural foraminal narrowing at this level as wetl.

C. Medical Evidence in Year 2008

1. Dr. Edward J. Troy (February 26, 2008)

In a report dated February 26, 2008, Dr. Troy wrote that he conducted another 45-minute

in-person evaluation of Ms. Sutton on February 8, 2008. AR 361. From his prior evaluations

believed Ms. Sutton suffered from advanced widespread degenerative disease in her cervica

Id

ite

win

he
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with almost complete collapse at C6-C7. AR 362. He also had the strong impression that shr
n b

suffered severe advanced idiopathic cervical degenerative disc disease, not of industrial origi
equally symptomatic irrespective of industrial exposude. Ms. Sutton stated that, after reviewin
Dr. Troy’s reports, Dr. Melgar changed the diagnosis of her conditébnDr. Troy had not
received any documents corroborating this assertibn.

Ms. Sutton also alleged that she was consulting with Dr. Choi on an as-needed basis. AR
She allegedly was taking Motrin twice a day which she found benefldialShe was not receiving

any physical therapyld.
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On physical examination, Dr. Troy noted thd. Sutton’s posture was satisfactory. AR 365.
She had tenderness along her paraspinous musdlebler cervical motion showed restriction,
particularly with extension and 50% of lateral flexidd. She also suffered from an approximate
50% loss of left lateral flexionld. She was able to forward flex 50 degrees and extend 25 deg
Id. Axial compression did not appear to elicit any discomflatt. The Spurling test tested positive
bilaterally for pain radiating to her trapeziusl. Sensation was slightly decreased in her fingers
and along the radial border of her right arit. Her deep tendon reflexes were symmetrical, her
biceps and triceps were physiologic, and her brachioradialis and finger flexors were slightly
depressed. AR 366. Manual motor testing revealed no evidence of focal motor webkness.

Since his previous evaluation of Ms. Sutton, Dr. Troy had received and reviewed several
documents from other doctors respecting Ms. Sutton’s conditcbnOn September 14, 2007, Dr.
Stephen Carver diagnosed her with cervicothoracic repetitive sprain and strain with associatg
myofasciitis and radiculopathyid. On October 1, 2007, Dr. Carvin noted that her pain level ha
decreased and she had since returned to full-time regular work. AR 367. On December 10,
Dr. Melgar reported that Ms. Sutton visited a chiropractor for several weeks and was feeling |
as a result, but stopped after several visits because her insurance allegedly stopped authoriz
payment on additional chiropractor sessiolts. As a result, Ms. Sutton began to feel increased
pain in her neck, trapezius, upper and mid back, and occasional numbness in either hand wit
clear discernible patterrid. Dr. Melgar advised her to work 4 hours a day, 20 hours a week; k
her activities at eye level; and refrain from prolonged positioning of her head or any repetitive
her arms or handdd.

Dr. Troy diagnosed her with multilevel advanced degenerative spondylosis and cervical d
disease.ld. He noted that this disease has a very high genetic compddertie believed her job
neither created nor exacerbated the probleEm.She would be symptomatic, irrespective of her
activities. Id. Because her degenerative changes were so severe, he understood that she w(g
symptomatic, regardless of whether she were performing housework, bowling, or merely sittir
her desk.ld. He supported Dr. Melgar's recommendations to receive electrodiagnostic studie

(MRI) to learn more about her conditioid. He believed that the likely treatment option would [
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surgical intervention. AR 368. He also believed intervention should be self-procured on a
non-industrial basis, however, because her condition appeared to be entirely non-inddstHal.
found epidemiologic studies to show a high hereditary component, and an absence of any wq
related etiologic factors, for this problerd. Based on his assessment of the reasonable medig
probabilities, Dr. Troy would apportion 100% of hepairment to non-industrial factors and 0% |
industrial activities.ld.
2. Dr. Will A. North (June 13, 2008)
In a progress note dated June 13, 2008, Dr. North documented his June 11, 2008 medica

al

(0]

evaluation of Ms. Sutton. AR 445. Dr. North reported speaking with Ms. Sutton about the pajn ir

her neck and arms which she allegedly began suffering in the two years prior to her retirdmer
He found that MRI imaging had not disclosed any multilevel disedded=rom his review of
relevant systems, he found no abnormal sensations in her legs or abnormalities in her bowel
bladder functionsid. He found her to be alert and comfortable, exhibiting no weakness in her
upper or lower limbs, and capable of walking without assistance throughout the clinic examin
Id. Dr. North advised Ms. Sutton that he found no surgical disease in her neck, and recomme
for her a program of dedicated spinal stretching and aerolic88ecause of her background in
exercise, he was confident his prescribed fithess program would be effective ftat. her.

3. Drs. Srinivas R. Ramachandra and Young Me Choi Do (July 11-22, 2008)

On July 11, 2008, Dr. Ramachandra removed a 3 cm. sebaceous cyst on Ms. Sutton’s rig
back. AR 492. Ms. Sutton allegedly had the cyst for several years, but it had become tender
painful, and so she requested that it be remol@dDr. Ramachandra surgically removed the cy
and asked that she return in three days for a followtdip During her follow-up appointment on
July 14, 2008, Dr. Ramachandra reported that the wound appeared clean, the sutures were i
there was no evidence of infection. AR 493. On July 22, 2008, Ms. Sutton consulted Dr. Yol
Choi Do for shoulder pain: her shoulder hurt when she raised her arms. AR 494. As a result
injected her with 40 mg of “depo” and 7 cc of lidocaine to treat the pdinlt is not clear from the
record, however, whether the shoulder pain was related to her cyst removal or to the bursitis

affecting her shoulderSee generalAR 493-94.
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4. Dr. Calvin Pon (October 14, 2008)

In a residual functional capacity assessment dated October 14, 2008, Dr. Calvin Pon wrot
review of Ms. Sutton’s medical records at thguest of the Social Security Administration. AR

460. Dr. Pon observed Ms. Sutton sitting in the waiting room comfortably. AR 461. He note

she was able to get up and walk to the exam room; ambulate with no apparent need for any

ambulatory aid; and her gait appeared normal with normal cadence, velocity, and strideltength.

He did not detect any presence of limpind.

e hi

] th

-

With respect to her upper extremities, Ms. Sutton demonstrated on physical examination that

was able to forward flex and abduct both shoulders to 150 dedceeShe was able to make a fist
normally with both handsld. There were no joint deformities or muscular atrophy noted
bilaterally. Id. Fine finger movements were intact bilaterallg. Ms. Sutton was able to write
legibly with her right hand and pick up a coin normally with both haidls.

With respect to her lower extremities, Ms. Sutton demonstrated on physical examination t
was able to extend both hips to neutral and fully flex both HghsThere were also no joint
deformities noted bilaterallyld. Dr. Pon noted that Ms. Sutton complained of associated bilatg
upper extremity numbnesgd. On today’s physical examination, however, there was no hard,
objective evidence of any cervical nerve root impingemght.Dr. Pon also noted that Ms. Suttor
did not have any past nerve damage in her electrodiagnostic study (MRI) résults.

With respect to her functional capacity assessment, Dr. Pon noted that Ms. Sutton should
experience no restriction in sitting, standingwattking. AR 462. He believed that she should
stoop only on occasiorid. He also found that she should have no restriction in crouching,
kneeling, squatting, stair-climbing, ladder-climbing, or crawlitdy. In spite of her complaint of
bilateral upper extremity numbness, Dr. Pon believed she should still be able to perform bilat
pushing and pulling, and exhibit arm/hand control on a frequent HdsiShe should experience 1
restriction in performing bilateral pushing, leg/foot contrdal. He also found her to able to lift an
carry 10 pounds frequently and 20 pounds occasionkilyHe found no limitations in her ability t
reach bilaterally or in her ability to perform gross and fine manipulative tasks with both hénds

5. Dr. T. Nguyen (November 3, 2008)
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In a residual functional capacity assessment form dated November 3, 2008, Dr. Nguyen r¢

ECOI

the following observations of Ms. Sutton’s exertional limitations: Ms. Sutton could occasionally lif

or carry 20 pounds, and frequently lift or carry 10 pounds; she could stand or walk with normg
breaks for a total of about 6 hours in an 8 hour workday; she could sit with normal breaks for
of about 6 hours in an 8 hour workday; and her push/pull capacity would be unlimited in both
upper and lower extremities. AR 519-20. Respecting Ms. Sutton’s postural limitations, Dr. N
found that she could occasionally climb ramps and stairs but not ladders, ropes, or scaffolds;
could frequently balance, stoop, kneel, and croaol;she could occasionally crawl. AR 520-21
And respecting Ms. Sutton’s manipulative limitations, Dr. Nguyen observed that her ability to
in all directions (including overhead) was limited; however, her handling, fingering, and feelin
capacities were unlimited. AR 521. Dr. Nguyen further noted that the severity of Ms. Sutton’
symptoms and their alleged effects on her ability to function were consistent with the totality g
medical and non-medical evidence. AR 523.
6. Dr. Faith Tobias (November 10, 2008)

In a mental status disability evaluation that the Department of Social Services appeared tq
receive on November 10, 2008, Dr. Tobias, psychstogeported her findings with respect to Ms
Sutton’s mental health. AR 510-11. Dr. Tobadsserved that Ms. Sutton appeared alert and
oriented to the person, place, time, and situation; she demonstrated adequate attention and
concentration; her speech was clear and coherent; her receptive language skills were within
range; she had an adequate fund of information to respond to evaluation questions; she exhi
abstract reasoning; her remote memory was intact; her thought process was linear and cohel
her thought content was logical; and she exhibited adequate insight and judgment. AR 512.
Applying the Folstein Mini Mental State Exaration, Dr. Tobias found that Ms. Sutton fell within
the normal range. AR 513.

In evaluating the psychological aspects of Ms. Sutton’s work-related abilities, Dr. Tobias f
Ms. Sutton did not exhibit any level of impairment with respect to the following: following or
remembering instructions, simple or complex/detailed; maintaining adequate pace or persiste

perform repetitive or complex tasks; maintaining adequate attention or concentration; adaptin
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changes in job routine; withstanding the stress of a routine work day; maintaining emotional dgtabi

or predictability; and interacting appropriately with co-workers, supervisors, and the public on
regular basisld. From this, Dr. Tobias concluded that Ms. Sutton’s main obstacle to adequats
work performance appeared to be her medical condition and not her psychological coidlition.
Ms Sutton’s medical condition was beyond the scope of Dr. Tobias’s evalukltion.

7. Dr. T. Walk (November 12, 2008)

In a psychological evaluation with Ms. Sutton dated November 12, 2008, Dr. Walk found t
Ms. Sutton had a history of depression and was currently suffering pain secondary to physica
symptoms. AR 535-37. Dr. Walk noted that Ms. Sutton’s depression varied with hefdpabr.
Walk further noted that there were no “Y Tx or Rx” or “Y Diagnosis or MS8.” As a result, Dr.
Walk concluded that Ms. Sutton had no medically determinable impairment from a psycholog
standpoint.Id.

D. Medical Evidence in Year 2009

1. Hanus Chiropractic (January 16, 2009 - February 25, 2009)

In medical records covering the period from January 16, 2009 to February 25, 2009, treati

professionals from Hanus Chiropractic diagnostsd Sutton with cervical neuralgia problems.

AR 555. They noted that Ms. Sutton expressed a reluctance to resort to surgery or to rely on

a

A1

hat

jcal

narcotics for pain management. AR 553. They appeared to prescribe Ms. Sutton a regular prog

of “active rehab,” “resistance rehab,” and “recumbent bike” throughout the course of their the
sessions to improve her strength and mobility. AR 550-54. Furthermore, they appeared to

recommend Ms. Sutton to use a new pillow “for support at night to neck” which they reported
subsequent meetings, were helpful for her. AR 552-53. They reported that Ms. Sutton appej

exhibit progress in pain management over the course of their treatment, as indicated by notai

3/10 and 4/10 on a normative pain scale regarding the pain that she felt in her neck arld.spine.

Near the end of their therapy sessions, however, they noted that Ms. Sutton still appeared to

experience “pain on tilt and extension” and continued to exhibit some right cervical neuralgia

BY

in

Arec

ion:

and

radiculopathy problems. AR 550. They recommehiti@at Ms. Sutton schedule an appointment for

an orthopedic evaluation to “rule out surgical needd.”
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2. Dr. Leigh McCrary (March 3, 2009)

In a separate residual functional capacity assessment form dated March 3, 2009, Dr. McQrary

found results similar to Dr. Nguyen'’s findings regarding Ms. Sutton’s exertional limitations. A
540;see alsAR 519-20. Dr. McCrary sourced her conclusions to a “10/14/08 CE report,” whi
noted that Ms. Sutton faced no restrictions in standing, walking, or sitting; was limited to

lifting/carrying 10 pounds frequently and 20 pounds occasionally; and experienced no restric
pushing/pulling or operating hand/foot controls. AR 540. Dr. McCrary also found results sim

Dr. Nguyen'’s findings regarding Ms. Sutton’s postural limitations. AR 5d4&;alscAR 520-21.

Dr. McCrary cited again as the basis for hadings the “10/14/08 CE report” which found that Ms.

Sutton should stoop only on occasion, and thaskbeld experience no restriction in crouching,

kneeling, squatting, stair-climbing, ladder-climbing,crawling. AR 541. Additionally, Dr.

McCrary found similar results with respecto. Nguyen'’s findings on Ms. Sutton’s manipulative

limitations. AR 542see alsAR 521. She cited again as the basis for her conclusions, the

R

ion

lar t

“10/14/08 CE report” that stated Ms. Sutton had full range of movement in her bilateral shoulgers

elbows and wrists; suffered no joint deformities; was able to make a normal fist with both han
had normal muscle strength, grip strength, andffimger control; and was able to handle small
objects and write without difficulty. AR 542Vls. Sutton’s only manipulative limitation as
identified in the 10/14/2008 CE was her limited abiladyreach overhead due to the severity of th

degenerative disc disease in her neick. Based on these findings, Dr. McCrary believed Ms.

ds;

112

Sutton’s alleged limitations were not fully consistent with the EOR and, therefore, not fully crgdibl

AR 544,
3. Dr. Benzel C. MacMaster (March 9-16, 2009)
In a report dated March 9, 2009, Dr. MacMaster (who Ms. Sutton alleges to be her treatin

physicianseePl.’s Mot., ECF No. 21 at 22-27) recorded the results of a March 6, 2009 physic

examination that he conducted on Ms. Sutton. AR 578. Examination of her spine revealed ah

absence of abnormal curvatures and deformities in her cervical spine. AR 580. Examination
shoulders revealed an absence of asymmetry, ecchymosis, soft tissue swelling, and deformit

shoulder girdle; an absence of atrophy in her shoulder musculature; and an absence of any
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dislocation, subluxation, or laxity in her shouldé&l. And examination of her arms revealed an
absence of soft tissue swelling, masses, or deformities in her arm; and an absence of atrophy
deformities in her biceps, triceps, and brachialis musdtesAs a result, he diagnosed Ms. Suttol
with chronic and exacerbated cervical radiculitis on her left, and exacerbated bursitis in her ri
shoulder region. AR 581. He recommended that Ms. Sutton undergo an MRI scan of her spi
canal, cervix, and joints in her upper extremities, and an EMG study of her paraspindd area.
Similarly, in a report dated March 16, 2009, Dr. MacMaster recorded the results of a Marc
2009 physical examination that he conducted on Ms. Sutton. AR 575. Again, Dr. MacMastel
no abnormal curvature or deformity in her cervical spine, or masses, spasms, or specific trigd
points in her cervical spine musculature. AR 5A& noted, however, that Ms. Sutton felt pain a
exhibited tenderness at her C4-C7 spinal regldn.He also found no asymmetry, ecchymosis, s

tissue swelling, or deformity in her shoulder girdle; no atrophy in her shoulder musculature; a

dislocation, subluxation, or laxity in her shouldé&d. He did find some tenderness over her deltqi

insertion. Id. Ms. Sutton’s C-Spine MRI revealed multilevel foraminal stenosis at C3-C4, C5-(
C6-C7, and C7-T1; mild central stenosis at C3-C4 and C6-C7; and mild anterolisthesis at C3{
C7-T1. AR 577. Her right shoulder MRI revealed A-C arthrosis with overgrowth impinging ot
cuff, and tendinitis of her supraspinatus and infraspinatus tendons on her bursal sidfadssa
result of his assessment, Dr. MacMaster diagnosed Ms. Sutton with chronic and exacerbated
multilevel spinal stenosis in her cervical region, and exacerbated bursitis in her right shoulder
region. Id. He treated her by injecting her with 2 cc of Celestone into her subacromial/subdel
bursa. Id.
4. Drs. Scott A. Bundy and James P. Pak (March 9, 2009)

On March 9, 2009, following her concerns of neck pain and cervical radiculopathy, Ms. Sy
received an MRI study of her cervical spine. 3%9. Dr. Bundy, the neuroradiologist who read
MRI study, found straightening in her cervical spine accompanied by loss of normal lordosis.
559. He found no definite intrinsic cord lesiond. From C2-C3 there was mild-to-moderate rig
neural foraminal stenosidd. From C3-C4, there was subtle grade 1 anterolisthesis, mild

spondylosis, and degenerative disc disease with a shallow annular bulge, mild central canal {
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without cord compression, and neural foraminal stenddisFrom C4-C5, there was

mild-to-moderate spondylosis and degenerative disc disease with a shallow annular bulge and n¢

foraminal stenosis. AR 560. From C5-C6, there was moderate spondylosis and degenerativ
disease with shallow diffuse bulging of thenulus, and neural foraminal stenoseé. From C7-T1,
there was moderate-to-advanced bilateral facet arthropathy, mild degenerate disc disease, n

canal stenosis or cord compression, and neural foraminal steftbsistom T1-T2, there was subt

b di

D CE

e

anterolisthesis, mild-to-moderate bilateral facet arthropathy, endplate spondylosis, degenerafive

disease, mild central canal stenosis, and moderate neural foraminal stehoBiem T2-T3, there

was endplate spondylosis and degenerate disc disease, mild central canal stenosis, and neu

foraminal stenosisld. And from T3-T4, there was endplate spondylosis and degenerative dis¢

ral

disease without cord compression, borderline central canal stenosis, and neural foraminal stg¢nos

Id.

Dr. Pak, a radiologist who also read her study, found the images showed mild-to-moderat
degenerative arthrosis of her AC joint. AR 564. He also found capsular hypertrophy and sm
surface spur formations that were likely causing encroachment and mild mass effect on her
supraspinatus outletd. Furthermore, he found edema throughout the bursal surface of her
supraspinatus tendon, which is consistent with a finding of tendifgtisHer infraspinatus tendon

also showed mild tendinitis, and her teres minor and subscapularis tendons werédntdetdid

1%

all S

not find any evidence of a teald. His impression was that Ms. Sutton was suffering from AC joint

arthropathy, which likely was the cause of her nerve impingement, and supraspinatus and
infraspinatus bursal surface tendinitis, but without evidence of any tear.
5. Dr. Radie F. Perry (March 10, 2009)

In a letter dated March 10, 2009, Dr. Perry wrote to Dr. MacMaster to confirm that she

conducted electrophysiological testing of Ms. Sutton’s left upper extremity at his request. AR|56¢

After conducting both physical examination and electrodiagnostics on Ms. Sutton, Dr. Perry form:

the following impression: there was no conclusvelence of cervical radiculopathy or plexopathy

from the normal EMG/nerve conduction study that she performed. AR 570. Moreover, she d

find any evidence of peripheral entrapment from the normal median and ulnar nerve conducti
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studies that she performettl.
6. Dr. Benzel C. MacMaster (September 18-22, 2009)

In a report dated September 18, 2009, Dr. MacMaster reported the following results from
physical examination that he conducted on Ms. Sutton earlier on September 15, 2009. AR 5¢
examination, he found her cervical spine showed no abnormal curvatures or deformities, but
experienced pain and tenderness at the spinous processes from C4-C7. AR 598. Furthermg
found no asymmetry, ecchymosis, soft tissue swelling, or deformity in her shoulder tirdiée
also noted crepitus in her subacromial area, tenderness over her anterior acromial process,
tenderness in her supraspinatus tendon insertion when her shoulder was in extension, and tg
in her deltoid insertionld. He also found moderate restriction of motion in flexion, abduction,
internal and external rotationd. He diagnosed her as suffering chronic and stable multilevel s
stenosis in her cervical region and exacerbatesitizim her right shoulder region. AR 599. He
treated her symptoms by injecting 2 cc of Celestone into her subacromial/subdeltoiddhursa.

In his physician’s medical source statement dated September 22, 2009, Dr. MacMaster re
the following observations. AR 592-93. Ms. Suttofitst appointment with Dr. MacMaster was (
March 6, 2009.ld. He had diagnosed her with chronic spinal stenosis in her cervical region, g
exacerbated bursitis in her right shouldet. She complained of constant cervical pain and
shoulder painld. The objective findings that established Ms. Sutton’s degenerative impairme
were her C-spine MRI scans that showed multilevel foraminal stenosis at the C3-C4, C5-C6,
and C7-T1 regionsld. On September 15, 2009, Dr. MacMaster administered an injection of
Celestone into her right shoulddd. Ms. Sutton’s impairments lasted or were expected to last

least 12 monthsld. Ms. Sutton’s pain experience was constant and severe enough to interfer
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her attention and concentration on even simple work tasks. AR 593. Nevertheless, Dr. MacMas:

did not test for functional limitations and did rajter any opinion as to Ms. Sutton’s functional
limitations. Id. Even though Ms. Sutton first consulted him on March 6, 2009, Dr. MacMaster
confident that her disability could have reasonably started on May 30, 2007. AR 594.
II. FUNCTION AND EXERTION REPORTS

A. Ms. Ronda D. Sutton’s Function Report (September 3, 2008)
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In a function report dated September 3, 2008, Ms. Sutton recorded the following observatjons

AR 187. In describing her typical day from start to finish, she said that she would usually sleg

ep t

night before for about two to three hours, after which she would slowly get out of bed clutching he

left shoulder, which would likely be in the worst paid. The left side of her neck would “bulge][]
out and feel stiff and sordd. All day, this pain would be agonizing, continuous and severe ang
would interfere with her ability to perform any activitid. She would sit and lay on her right sidg
for over half the dayld. Her husband would assist significantly with escorting their daughter t
and from schoolld. She stated that she required her husband’s assistance to take care of thg

daughter. She did not clearly state the extent of her husband’s assiSaaagenerallAR 188.

OJ

ir

14

Before her injury, she was able to walk 3-5 miles a day, exercise using her arms, including ov

the shoulder type exercises, and write all day without ddinHer injury affected her sleep, as it
would wake her up at all hours of the nigld. To help her sleep, she would place a water pilloy
under her neck and shouldetd. Describing how the injury had affected her ability to care for
herself, she stated that she had difficulty zigpnto her dresses without assistance, and must
proceed very slowly in inserting her arms into her sleelgks.

She still was able to prepare her own meals, but only cereal and sandwiches. AR 189.
Otherwise, her husband had to prepare the ndallt would take her approximately 2-3 minutes
prepare her mealdd. Prior to the onset of her injury, she was able to prepare all of her meals
her own. Id. With respect to household chores, she recently began receiving a church memb
assistanceld. She could not complete house or yard work on her own because the pain in hq
shoulders was too severe. AR 190.

She would leave her home maybe once or twice a wieekDuring those times, she would
drive a car.ld. She still was able to shop in storéd. The items she would usually shop for
include household items and school clothes for her daugidateiShe still was able to manage
money, including paying bills, counting change, using a savings account, and using a checkb
money orderslid. Her injury did not affect her ability to handle money. AR 191.

Despite her injury, she still was able to spend time with others, primarily by speaking with

on the phone once or twice a wed#t. She also visited church on a regular basis (about twice 4§
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week). Id. Nevertheless, she noted that her injury had prevented her from visiting the church
frequently as she would like. AR 192.

Her injury had adversely affected her ability to lift, squat, bend, reach, walk, sit, or stair-cli

as

mb,

as well as her memory, her ability to complete tasks, her concentration, and the use of hddhgnds

Since the onset of her injury, she had only been able to lift 3 or 4 pounds and walk half a milg bet

requiring rest.Id. She could also concentrate only for approximately 30 minutes as a result of her

injury. 1d. She was no longer able to complete activities on account of herl@aiShe could still
follow directions but her pain would create some interfereiate She still was able to get along
well with authority figures, cope with stress, and cope with changes in routine. AR 193.
Nonetheless, she noticed that she had become increasingly short-tempered due to leer pain.
She did not require the use of ambulatory aids. She would take medications regularly, whi
would cause drowsiness. AR 194. As a result, she would usually have to lay down for a two
nap in the middle of the dayd. Her husband usually would prepare a light dinner at about
6:00 p.m. while she would assist her daughter with her reading assignhdentie family would
retire for the evening at about 9:30 p.id. She usually would be unable to fall asleep until after
11:00 p.m. because she would still be in pain and unable to get into a comfortable plukition.

B. Mr. Samuel B. Sutton’s Third-Party Function Report (September 3, 2008)

TJ
=y

hot

In a third-party function report, dated September 3, 2008, Mr. Sutton (Ms. Sutton’s husband)

reported the following observations. AR 195. At the time when he completed the report, he had

known Ms. Sutton for thirty years and they would do “[almost] everything” togetterHe
reported that Ms. Sutton’s day would usually begith her assisting him with their daughter for
school, and then she would take her medication and try to relax during thieldaje would
prepare dinner most days and pick up their darghtm school because Ms. Sutton usually wou
be in too much pain to perform those dutiek. Before her injury, Ms. Sutton was able to “totally
care” for their daughter as well as go to work. AR 196. Her injury affected her ability to go to|
sleep, as she would wake two to three times a night tossing and tuichinige would help her zip
into her dresses, and clean her back when she was bathing because she was unable to perfq

tasks on her ownld. Ms. Sutton still was able to prepare small meals on her own (e.g.,
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sandwiches); nonetheless, he would prepare most meals. AR 197. Before her injury, Ms. SU
used to cook most of the timé&d. Ms. Sutton still was able to perform the following household
chores: light cleaning with short breaks (which would ultimately take her over 30 minutes to
complete).ld. She would be unable to perform house or yard work most of the time because
would be in severe pain. AR 198.

Ms. Sutton would go outside a couple times a day to stay mddileVVhenever she traveled
outside, she would usually drivéd. He believed she still was able to shop by mail and comput
Id. She would shop primarily for household items for about 10-15 minldesShe still was able tq
pay bills, count change, handle a savings account, and use a checkbook/moneydrdézs.
injury had not affected her ability to handle money. AR 199.

Ms. Sutton’s hobbies were reading, which she still was able to do reasonabljdwé&he used
to read longer hours, but her injury had affected her concentratiorShe still was able to spend
time with others, mostly at churcthd. She would visit church at least once a welek.
Nonetheless, her injury did affect her ability to socialize consistently. AR 200.

Her injury also adversely affected her ability to accomplish the following: lift, bend, reach,
and stair-climb.ld. Her injury also affected her memory on occasion, her ability to complete t§
her concentration, and the use of her haihds.She could lift only several pounds at a time and
could walk for only about half a mile with rest periodd. She could walk a couple of blocks
before requiring restld. She could pay attention to a single task for about 20 minutes at adim
She still was able to follow instructions very wdlll. She still was able to get along with authorit
figures very well. AR 201. He noticed shall@een having difficulty handling stress on account
her pain: she would be “really edgy . . . and short tempeield.He noticed the pain had affected
her motivation to accomplish taskil. She was constantly talking about her pda.

He believed Ms. Sutton was no longer the same person following the onset of her injury.
202. Since then, he had to assist her with almost everything, despite being disabled ldmself.
Her injury also complicated their ability to care for their daughiir.

C. Ms. Sutton’s Exertion Questionnaire (September 3, 2008)

In an exertion questionnaire, dated September 3, 2008, Ms. Sutton recorded the following
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observations. AR 204. Describing her symptoms, Ms. Sutton stated that she had been extrg

mel

distracted by the pain and weakness in her upper extremities, and by the numbness and tingling

sensation running down her right arm (in additiothi drowsiness and dizziness resulting from
medication).ld. Describing her typical activities, she stated that when she awakes, she woulg
be stiff and unable to turn fromds-to-side without severe paitd. Furthermore, she would move
throughout the day at a slower pate. There were some activities that she would not be able t
perform on her own (e.g., her husband had to assist their daughter to stdho&lhe said she coul

walk about 0.5 miles over 10-15 minutdd. After walking, however, she would notice a tightne

in her chest (especially on the left side of her bodly). She could no longer climb stairs. AR 20%

She could lift only kitchen pots, clothing, and small grocery bags weighing two to three pound
lighter about two or three times a wedH. She still could carry small cleaning products and
laundered clothes back to their clothing drawers about three times a Meekhe could no longer
shop for groceries or clean her home or living area on her tvrShe could still drive an
automatic car for approximately 30 minutes at a tiide. She could not perform any car
maintenance or yard workd. Before the onset of her disability, she could perform these chore
her own. AR 206. Following her disability, howeysihe could perform them only sparingly, and
a much slower pace on account of her constant pdinShe would have difficulty completing
housework and other chorelsl. She would perform them very slowljd. For example, after
placing dishes in the dishwasher, she would recaii least a 15-minute rest period because she
would be in pain every time she movdd. She received approximately four to five hours of sles
(on and off).1d. She required a one-hour nap during the dey.At the time, she was taking
Nortriptyline twice a night (for pain and depston), Etodolac twice a day (for inflammation), ang
Hydrocodone/Vicodine (for severe pain), along with other medications unrelated to her spinal
condition. Id. She did not need to use any ambulatory devices; she simply walked dsidw8&he
stated that her degenerative disc disease left her with constant severe pain in her neck and s
Id. She believed this was caused by her loss of cartilageThe only time when she would
experience some relief from the pain was whenever she happened to sleep unintddupted.

. MS. SUTTON’'S TESTIMONY
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Ms. Sutton stopped working on or around May 30, 2008 because of her neck injury. AR 36.

the time, she was performing clerical work as a senior personnel specialist at the State
Compensation Insurance Fund. AR 36-37. She estimated that 80% of her work consisted of]
inputting disability cases into organization’s computer system, and the remaining 20% consis
conducting telephonic meetings with disabled clients. AR 37. She held this job for 25Igiears.
She usually earned $4,068 per month. AR 38. In her highest earning year, she earned

approximately $57,000ld. The reason she left her job was due to her ongoing, cumulative inj
(as opposed to a single, traumatic injury). AR 38-39. Around the time when she stopped wo
she faced severe neck and shoulder pain that would become unbearable. AR 40. Her handd
tingle and go numb 2 or 3 times a ddgt. Moreover, she would suffer pain in her neck and

shoulders areald. Her pain would interfere with her work duties because it would force her to
up and move around to avoid stiffness. AR 41. Even if she were placed in a job that would n

require her to look at a computer for as long a time, she would still be unable to perform the j

ted

Iiry
rking

WC

get
ot
Db

because of the pain. AR 42. She knew of no alternative positions in her workplace that would hz

allowed her to avoid the paind. Moreover, the nature of her work would require her to consta

turn her head because of all the files arounddret,to lift files weighing anywhere between 10-2

ntly
D

pounds. AR 43. She would also have to reach up, above shoulder height, to access file tbinet:

The doctor in the administration of her retirement system advised her to discontinue working
job. 1d. She retired at age 50 on account of the pain, but otherwise she would have retired at
55 or 60. AR 44. Since quitting her job, her pain level had gotten wiatsén her living situation,
her aunt took care of all their daily needs (e.g., meals, taking her daughter to and from schoo
45. Additionally, her daughter was very self-sufficieltt. Ms. Sutton admitted to contributing
very little to their household. AR 45-46. After her daughter would leave for school, she woulg
down in a position in which she was comfortable, watch television occasionally, and then
periodically walk from room to room. AR 46. She suffered moderate cabin fever from stoppi
work entirely after a 20+ year careed. Most of her attention, however, was paid to managing
pain. Id. She received cortisone injections, which would alleviate the pain for a week and en:

her to focus on doing other things. AR 47. Afterwards, the pain would inevitably rédurn.
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During this time, she was under the care of Dr. MacMaster, an orthopedic surgeon. AR 4
saw him about once every three weekk. He administered her examinations and cortisone
injections. Id. He agreed with her that she should not be working. AR 50. Her injury afflicted
of her shoulders. AR 50. In terms of her dadlytine, she would walk out to the front of the houj
for about 10-15 minutedd. She would also drive occasionally (about twice a week) to a local
about a mile away to buy small amounts of household items. AR 51. On her drive to the loc4
she would not have to make any turns that would require her to rotate hetahe&8he did not feel
comfortable driving for longer periods of time down unfamiliar stretches of road. AR 52.

Since becoming Dr. MacMaster’s client, she had seen him approximately four to five ligme;
Prior to seeing Dr. MacMaster, she was seeing Dr. Hanus, a chiropractor, for two to three mg
AR 52-53. Dr. Hanus referred her to Dr. MacMaster when he realized he could not help her.
53. She would feel pain whether she movedhead from side-to-side or up-and-dowd. She
first felt this pain on or around May 30, 2008l.. But she first noticed that her neck was
problematic back in October 20061. Around mid-2007, prior to retiring, her employer
implemented an ergonomic evaluation to help modify her work area. AR 54. Her employer Ig
her desk and computer monitor to eye level and instructed staff to help carry her files. AR 54
But because of staff reductions, she wound up ceyty number of her own files anyway. AR 55
In May 2008, she began to use her leave credits so that she could be physically away from w
while still technically employed. AR 55. Prior to that, in April 2008, she was working a reduc
schedule (approximately four hours a dalg). She had been working a reduced schedule for m
of 2007 while using her leave credits to supplement her earniitigs.

She had been taking Atenolol for blood pressure, Ometrizol for acid reflux, and Vicodin ag
as cortisone injections for the pain. AR 56. She stopped after receiving 3 cortisone injection
because she was not aware that she could receive tdor8he had also been taking Tylenol for
Arthritis, an over-the-counter medication, to helpnage her pain. AR 57. She had not previous
been hospitalized for any medical conditidd. She had never received any arthritis prescriptio
medications. AR 58.

Prior to December 10, 2007, she had been off work once or twice, for periods of at least &
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each, during which she would be resting at home. AR 58-59. She was released to go back t

four hours a day, 20 hours a week with the ergonomic changes in place (e.g., computer moni

D W(

for

lowered to eye level, no prolonged positions of the neck, allowed a two-minute break from wqrk f

every 20 minutes, etc.). AR 59. But the changes did not reduce her pairndevel.

She stopped taking Vicodin since moving to Texas because she started consulting with new

doctors. AR 60. Her new doctors wanted her to test out the cortisone before prescribing any

Vicodin. Id. Her not taking Vicodin was not andication that she no longer felt paildl.
After returning to work, she was on modified work duty up until May 2008. AR 61. She w
this modified work schedule for about 6 montihd.

IV. VOCATIONAL EXPERT TESTIMONY

AS C

Ms. Meloy Kelly, the vocational expert, stated her knowledge of the following facts: Ms. Suittor

was closely approaching advanced age at the time of her disability-induced retirement; and s

completed a lengthy career with the State of California as a personnel administrator, titled un

he |

der

Dictionary of Occupational Titles as Numi6.167-018, which the DOT defined at the sedentary

exertional category skill level of 7S7. AR 70. 3$éstified that a hypothetical individual — of the

claimant’s age, education, and work history; similarly limited to carrying 20 pounds occasiond!

y

and 10 pounds frequently; able to sit, stand, and walk for six or eight hours; able to occasionally

climb stairs and ramps, but not ladders, ropescaffolds; and similarly unable to crawl — would

still be able to perform Ms. Sutton’s past work, including occasional overhead reaching. AR 70-7

Ms. Kelly believed that an employer like Ms. Sutton’s would be able to tolerate rest periods of onl

five minutes per hour for employees similar to Ms. Sutton. AR 71. Jobs like Ms. Sutton’s woyld

likely have a very limited tolerance for absenteeism because of the high demand and skill lev
involved. Id. A one-to-two day per month absence would likely interrupt workflow and be
problematic for the employer. AR 71-72.

A hypothetical person who suffers from spin&sgisis of the cervical spine and chronic right
shoulder bursitis, such that she has deficits with attention and concentration of approximately
minutes every 20 minutes of work (or 6 minutes every hour), would have about 48 minutes of

unscheduled breaks in a typical eight-hour work day, which would be problematic for the em
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AR 72-73. Ms. Sutton performed her job at the sedentary level. AR 74. The intermittent liftir
would have gone into the higher end of light wold.
V. ADMINISTRATIVE FINDINGS

On May 13, 2010, the ALJ applied the sequential evaluative process to find Ms. Sutton ng
disabled under sections 216(l) and 223(d) of the Social Security Act and, therefore, not entitlg
supplemental security income. AR 19.

At step one, the ALJ found Ms. Sutton had not engaged in any substantial gainful activity

May 30, 2008, the alleged onset date of her disability. AR 14.

At step two, the ALJ found Ms. Sutton was, in fact, severely impaired by degenerative dis¢

disease of the cervical/thoracic spine and right shoulder buisitisThe ALJ noted that Ms.
Sutton’s other alleged impairments (i.e., reduction in visual acuity due to hyperopia and presl
post-surgical condition of breasts, depressive disorder accompanying her spinal and shoulde
impairment, and neuropathy impairment) were either unsupported by the administrative recor

lacking in severity that they did not qualify as impairmennds.

g

JoRI

Jgle

YOr

d ol

At step three, the ALJ found Ms. Sutton’s impairments of degenerative disc disease and right

shoulder bursitis not to meet or medically equal any of the impairments listed in 20 C.F.R. PaJt 4(

Subpart P, Appendix 1. AR 15.

The ALJ then determined Ms. Sutton’s residual functional capacity in order to assess at st
four and five whether she could perform her pakivant work or any other work considering her
age, education, and work experience. The ALJ found Ms. Sutton to have the residual functio
capacity to sustain competitive employment at the light exertional leelSpecifically, the ALJ
found Ms. Sutton capable of performing the following: lift/carry 20 pounds occasionally and 1
pounds frequently; stand/walk six hours in an eight-hour workday; sit six hours in an eight-ho
workday; climb stairs occasionally and ramps without limitation; and perform occasional over
reaching.!d.

In determining her residual functional capacity, the ALJ considered Ms. Sutton’s symptom

their consistency with the objective medical evidence (based on the requirements of 20 C.F.R.

404.1529 and Social Security Rulings 96-4p and 96-Ith).In addition, the ALJ also considered
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opinion evidence under 20 C.F.R. § 404.1527 and Social Security Rulings 96-2p, 96-5p, 96-9
06-3p. Id. The ALJ followed a two-step analytical process to determine Ms. Sutton’s residual
functional capacity.ld. First, the ALJ assessed whether she had a medically-determinable ph
or mental impairment that reasonably could be expected to produce her pain and syrtbtoms.
Then the ALJ evaluated the intensity, persistence, and limiting effects of her symptoms to def
the extent that they limited her ability to perform basic work activitids.For the second part,
whenever Ms. Sutton’s statements about the intensity or functionally limiting effects of her pal
other symptoms were unsubstantiated by the objective medical evidence, the ALJ made findi
the credibility of the statements “based on a consideration of the entire relwbrd.”

The ALJ took note that Ms. Sutton alleged the following symptoms: constant severe pain i

neck and shoulders with stiffness; numbness, tingling, and weakness in her upper extremities;

inability to turn her neck from side-to-sidethout severe pain; difficulty moving; and difficulty
lifting her arms over her shoulderkl. In addition, the ALJ took note of Ms. Sutton’s claim that

impairments adversely affected her ability to lift, squat, bend, reach, walk, sit, stair-climb, kne

p al

/Sic

ermn

n O

Ngs

N he

Py

use her handsld. But in citing to various function and exertion reports, the ALJ also noted thgt M

Sutton appeared to provide care to her young daughter; perform some household chores (e.g
handling dishware and laundry, shopping in stoaesl preparing small meals); travel short
distances (e.g., drive and walk half miles); and participate in some recreational activities (e.g
attend church, and watch television). AR 16.

The ALJ further found the medical evidence confirmed the presence of disabilities and
symptoms but were inconclusive as to the extent of their limiting effect on her residual functio
capacity. The ALJ cited to Dr. Bundy’s and Dr. Pak’s readings of Ms. Sutton’s MRI scans to {
that she suffered from multilevel degenerative changes in her spine with canal stenosis, cord

compression, and varying stages of neural foraminal stenosis, as well as acromioclavicular jg

arthropathy and supraspinatus and infraspinatus bursal surface tendinitis. AR 17. But the AL

noted (1) evaluations conducted by Dr. Perry and Dr. MacMaster that indicated no evidence ¢
radiculopathy, (2) Ms. Sutton’s medial and ulnar nerve studies appeared normal, and (3) she

demonstrated an ability to undertake a range of physical actions without any apparent distreg
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pain. Id. In addition, the ALJ cited Dr. Tobias’s psychological evaluation indicating that Ms.

Sutton was capable of performing a wide rangehysical actions, AR 16; a progress note from Dr.

North indicating that Ms. Sutton appeared to exhibit no weaknesses in her limbs or surgical d
afflicting her neckjd.; Dr. Pon’s evaluation also indicating that Ms. Sutton was physically capg
of performing a wide range of physical acis, AR 16-17; and treating notes from Hanus
Chiropractic indicating that improvements in Ms. Sutton’s pain management. AR 17.

After summarizing the evidence in the record, the ALJ found that Ms. Sutton’s “medically
determinable impairments could reasonably be expected to cause the alleged symptoms; noj
[Ms. Sutton’s] statements concerning the intensity, persistence and limiting effects of these
symptoms are not credible to the extent they are inconsistent with the [ALJ’s] residual functio
capacity assessment.” AR 18. The ALJ found Ms. Sutton’s complaints of pain to be incredib
because she still was able to perform numerous physical activities, consistent with the medic
evaluations that found her within the range of normal functionidg.Moreover, the ALJ noted thg
Ms. Sutton never visited the emergency room, never took non-narcotic prescription medicatig
no history or future plans to receive orthopesiicgery, never used any ambulatory devices, and
no medical opinion of disability from a treating physicidad.

The ALJ discounted the function statement provided by Ms. Sutton’s husband to the exten
it was inconsistent with the objective medical evidence or the physical activities that Ms. Sutt
capable of performingld. The ALJ also discounted Dr. MacMaster's medical evaluation to theg
extent that it was based on Ms. Sutton’s subjective statements about her own pain or similarl
inconsistent with the objective medical evidence or Ms. Sutton’s alleged participation in vario
physical activities.ld.

Having determined Ms. Sutton’s residual functional capacity, the ALJ proceeded to steps

and five of the sequential evaluative process. At step four, the ALJ accepted the vocational

testimony to find Ms. Sutton capable of performing her past relevant as a personnel specialis|.

18-19. The ALJ found the work did not require her to perform work-related activities preclude
her residual functional capacityd. The ALJ was silent with respect to step five because it did

have to reach itSee20 C.F.R. 404.1520(a)(4)(13ee generall AR 14-19.
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DISCUSSION

Ms. Sutton challenges the ALJ’s decision on four grounds: (1) the ALJ erred by finding Ms.

Sutton’s residual functional capacity to be normal without substantial evidence; (2) the ALJ el
considering the vocational expert’'s responses to incomplete hypothetical questions; (3) the A
erred by rejecting Ms. Sutton’s subjective complaints as incredible; and (4) upon wrongly den
Ms. Sutton’s disability benefits claim at step four, the Commissioner failed to satisfy his burde
step five to identify alternate positions that NBsitton could perform during the period in questiof
Pl.’s Mot., ECF No. 21 at 7-8.
I. MS. SUTTON’'S RESIDUAL FUNCTIONAL CAPACITY

Ms. Sutton challenges the ALJ’s finding that she had the residual functional capacity to sy
employment at the light exertional leved. at 19. She argues that the ALJ failed to adequately
consider the medical opinions of Dr. Mazzdba, Troy, Dr. Young Me Choi Do, Dr. Bundy, Dr.
Pak, Dr. Perry, and Dr. MacMastdd. at 19-21. Moreover, she argues that the ALJ improperly
discounted Dr. MacMaster’s medical opinioneapressed in his physician’s medical source
statement, dated September 22, 20@9at 22-27. The court find that the administrative record
whole contained substantial evidence to justify the ALJ’s assessment that Ms. Sutton had thg
residual functional capacity to sustain competitive employment at the light exertional level.

A. Medical Evidence

An assessment of a claimant’s residual functional capacity is made based upon all of the
evidence in the claimant’s case record. 20 C.F.R. 88 404.1545(a)(1), 416.945(a)(1). When't
medical signs or laboratory findings show that the claimant has a medically determinable
impairment that could reasonably be expected to produce the symptoms, the ALJ then must ¢
the intensity and persistence of those symptoms to determine their effects on the claimant’s g

for work. 20 C.F.R. 8§ 404.1529(c)(1). The ALJ must evaluate those symptoms by considerin
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objective medical evidence (e.g., evidence of reduced joint motion, muscle spasm, sensory defici

motor disruption obtained from the applicatmimmedically acceptable clinical and laboratory

diagnostic techniques, etc.). 20 C.F.R. § 404.1529(cA2 ALJ must assess a claimant’s residugl

functional capacity separately from his or her impairment as “[tlhe mere existence of an impa
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is insufficient proof of a disability." Matthews v. Shalalal0 F.3d 678, 680 (9th Cir. 1993) (citing
Sample v. Schweike94 F.2d 639, 642-43 (9th Cir. 19823¢e Castillo v. Astry012 WL
5835691 at *5 (N.D. Cal. Nov. 16, 2012) (“[tlhe mere existence of a condition or limitation is rjot
per se disabling. . . . Disability is established only if there is proof of related functional loss that
prevents a claimant from working.”) (internal citations omitted)Mé&tthews the Ninth Circuit
held that, absent a conclusion that claimaptéxiuded from engaging in “previous work” or othefr
“substantial gainful work,” a medical opinion establishes only impairment, and not disability.
Matthews 10 F.2d at 680 The court rejected the claimant’s assertion that his doctor’s medical
findings of back impairment and resulting plegilimitations was “equivalent to or indicate
disability.” 1d.

The court must affirm the ALJ’s decision where it is supported by substantial evidence and
determined pursuant to the correct legal standafdéohan v. Massanari246 F.3d 1195, 1201 (9t
Cir. 2001) (citing torackett v. Apfel180 F.3d 1094, 1097 (9th Cir. 1999)). Though “substantial

-

evidence” must be more than a mere scintilla, it need not amount to a prepondktafotting to
Tackett 180 F.3d at 1098). The court may neither affirm nor deny the ALJ’s decision simply Ry
isolating a specific quantum of supporting eviden8ee id. Rather, the court must consider the
record as a whole, “weighing both evidence that supports and evidence that detracts” from the
Commissioner’s conclusiorid. (internal quotation marks and citation omitted).

In the present case, Ms. Sutton challenges the ALJ’s failure to consider evidence that she

believes argued against the ALJ’s finding of a residual functional capacity to sustain employment

the light exertional level. Pl.’s Mot., ECF No. 21 at 19. Ms. Sutton identifies the following
evidence: Dr. Mazzara’s radiology report dafatober 31, 2006; Dr. Troy'’s letters and reports
dated April 27, 2007, August 2, 2007, November 5, 2007, and February 6, 2008; Dr. Lim’s report

dated December 19, 2007; Dr. Young Me Choi Do in a patient consultation dated July 22, 2008; |

Bundy’s and Dr. Pak’s readings of an MRI study, dated March 9, 2009; Dr. Perry’s letter datef

March 10, 2009; and Dr. MacMaster’s reports dated March 9, 2009, March 16, 2009, and Sejpten

22,2009.1d. at 19-21.

The Commissioner responds that the ALJ’'s determination of Ms. Sutton’s residual functiopal
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capacity was correct. Def.’s Mot., ECF No. 23 at 3. The Commissioner cites to the following

evidence as support for the Commissioner’s decision: Dr. Pon’s residual functional capacity

assessment dated October 14, 2008; Dr. Nguyen'’s assessment dated November 3, 2008; Dr.

Tobias’s mental status disability evaluation dated November 10, 2008; and Dr. Walk’s
psychological evaluation dated November 12, 20d8at 3-5. The Commissioner further argues
that the medical evidence as a whole supported\tl’s finding; that Dr. MacMaster’s findings of]
Ms. Sutton’s right upper extremity on examination were not part of a functional limitation
assessment; and that Dr. MacMaster did not render an opinion as to Ms. Sutton’s functional §
Id. at 4-5.

In a radiology report dated October 31, 2006, Dr. Mazzara found Ms. Sutton to exhibit son
straightening of the curvature in her spine. AR 456. There was also narrowing of the interve
space and the intervertebral neural foramina, especially on the left side at the C6-C7 spinal Iq
Id. There was also spurring exhibited at all levéts. Based on these findings, Dr. Mazzara
concluded that Ms. Sutton suffered from degenerative disc disease at @b-The ALJ did not
cite to this medical evidence in its discussion of Ms. Sutton’s residual functional capeeity,
generallyAR 11-19; nonetheless, he did not need to because this evidence establishes only t
of Ms. Sutton’s impairments and not her functional limitatioBee MatthewslO F.3d at 680;
Castillo, 2012 WL 5835691 at *5.

bili

rteb

cat

he f;

In a letter dated April 27, 2007, Dr. Troy wrote that physical examination revealed Ms. Sufton

have normal axial alignment in her head and neck; physiologic deep tendon reflexes; normal
in her shoulders without evidence of atrophy or fasciculation; excellent motor strength and
symmetrical range of motion; and no evidence of irritability, instability, or impingement. AR 4
Dr. Troy also noted that physical examinatitwwed Ms. Sutton suffered from tenderness in he
right trapezius and symmetrical limitation in lateral flexion with significant asymmetric limitatig
rotation. Id. Dr. Troy concluded that Ms. Sutton suffered from cervical osteoarthritis and poss
also a herniated cervical distd. at 416. The ALJ did not consider this evidence in its residual
functional capacity assessmeee generalhlAR 11-19. To the extent that this evidence

establishes some functional limitation on Ms. Sutton’s mobility, it is inconclusive: while Dr. Trq
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found Ms. Sutton to evidence some experience of pain and limited rotation, he also found hef
of motion to be within normal limits, that she exhibited excellent motor strength, and her rang
motion to be symmetricalSeeAR 414.

In a supplemental report dated August 2, 2007, Dr. Troy explained that x-ray images of M
Sutton’s cervical spine revealed significant multilevel degenerative changes in her spine. AR
316-17. At C6-C7, there was marked intervetebral disc-space narrowing, almost complete lo
the disc space, and mild foraminal encroachmiht.There was also significant foraminal
encroachment caused by the spurring and enlargement of the superior facetcbf B&thermore,
he noted significant multilevel degenerative changes with anterior spurring at Gd-Chhis
evidence establishes only the fact of Ms. Sutton’s degenerative impairments, and not the fun
limitations that result from her impairmensge id; therefore, the ALJ’s failure to consider this
evidence in its residual functional capacity analysis was not imprQser Matthewsl0 F.3d at
680; Castillo, 2012 WL 5835691 at *5.

In a letter dated November 5, 2007, Dr. Troy wrote that Ms. Sutton appeared to suffer ady

degenerative changes to her cervical spine, including collapse of the C6-C7 intervetebral dis¢

AR 405-06. Furthermore, he anticipated that an MRI study of her cervical spine would revea
symptoms to be attributable to radiculopathy and consistent with foraminal narrowing and nef
compressionld. He believed her condition would be symptomatic at work as it would while sH
participates in any other activityd. The ALJ did not consider this evidence in determining Ms.
Sutton’s residual functional capacisge generallAR 11-19; nevertheless, he did not need to dg
because this evidence highlights only the fact of Ms. Sutton’s degenerative impairments, and
not establish the functional limitations that result from her impairmegs. MatthewslO F.3d at
680; Castillo, 2012 WL 5835691 at *5. Dr. Troy’s opinion that Ms. Sutton could be just as
symptomatic at work as she could while participating in any other activity could have some bg
on the ALJ’s determination of Ms. Sutton’s functional limitations while at work. Nevertheless,
ALJ’s failure to consider this evidence was not outcome-determinative as the weight of the m
evidence nevertheless justifies the ALJ’s residual functional capacity determination.

In a report dated December 19, 2007, Dr. Lim diagnosed Ms. Sutton with degenerative dig
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disease at multiple locations in her cervical spine, with the greatest level of severity situated at

C3-C4. AR 505. Dr. Lim further explained higgnosis by noting multiple instances of disc

bulging, foraminal narrowing, and vertebral ridging throughout her sptheAgain, the ALJ did
not consider this evidence, but she did not have to because it merely establishes the severity
Sutton’s degenerative impairments and not the functional limitations that result from those

impairments.ld.; see MatthewslO F.3d at 680Castillo, 2012 WL 5835691 at *5.

of |

In a report dated February 26, 2008, Dr. Troy found on physical examination, that Ms. Sufton’

cervical motion showed restriction, particularly wektension and about 50% loss of lateral flexig
and 50% loss of left lateral rotation. AR 365-66. He further found that axial compression did

elicit any discomfort, but the Spurling Test did test positive bilaterally with pain radiating to h¢g

trapezius.ld. Sensation was slightly decreased in her fingers and along the radial border of her

right arm. Id. Her deep tendon reflexes were symmetrical, her biceps and triceps were physic
and her finger flexors were slightly depressétl. Manual motor testing revealed that there was
evidence of focal motor weaknedsl.. As a result, Dr. Troy diagnosed Ms. Sutton with advance
degenerative spondylosis and multilevel cervical disc disddsat 367. Because this evidence
establishes that Ms. Sutton suffered some loss of motion that could be symptomatic seevatk,
this evidence could have had some bearing on the ALJ’s residual functional capacity determi
The ALJ’s omission of this evidence in its discussion of Ms. Sutton’s residual functional capa
limitations was not a material error, however, as the general narrative of the medical evidenc
justifies the ALJ’s finding.

In progress notes dated July 22, 2008, Dr. Young Me Choi Do found on physical examina
that Ms. Sutton’s left shoulder range of motion evidenced a decrease in abduction or flexion (
account of pain. AR 494. Dr. Choi Do found thg. Sutton suffered an impingement in her left
shoulder, and injected her with 40 mg of “depo” and 7 cc of lidocaine to treat thdghaBecause
this evidence shows that Ms. Sutton suffered some decrease in abduction ordksiioinyhich
could have some bearing on her exertional and manipulative limitations, the ALJ should likew
have considered this evidence in its discussion. Despite her failure to consider this evidence

ALJ nevertheless arrived at a proper conclusion regarding Ms. Sutton’s residual functional c§
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In progress notes dated March 9, 2009 and March 16, 2009, Dr. Benzel MacMaster found

examination of Ms. Sutton’s axial skeleton that she had no abnormal curvatures or deformitie

nevertheless, she appeared to suffer pain and tenderness at C4-C7 spinal locations and her C

ROM appeared to exhibit moderate restrictions in range of motion on all planes but with no n
spasmes, or specific trigger points in her cervegghe musculature. AR 579-80, 576-77. Her righ

upper extremity revealed no asymmetry, ecchymosis, soft tissue swelling, or deformity of the

ass

~+

shoulder girdle, but her shoulder ROM did exhibit moderate restriction in flexion, abduction, gnd

internal and external rotation motions. AR 579-80, 576-77. Her left upper extremity exhibiteg

diminished sensation across her forearm, thumbxifidger, and half of her middle finger, as well

as diminished tendon reflexes in her triceps. AR 579-80, 576-77. Examination of Ms. Sutton
neuro/psych system revealed that she was alert and oriented to time, place, and person; she
in apparent distress or exhibiting abnormal speech; and her gait and stance were normal. AR
579-80, 576-77. There was no objective evidenaenpfical radiculopathy or plexopathy. AR
579-80, 576-77. Her median and ulnar nerve studies appeared normal. AR 579-80, 576-77.
result, Dr. MacMaster diagnosed Ms. Sutton with chronic and exacerbated multilevel spinal s
in her cervical region and exacerbated bursitisenright shoulder region. AR 581, 577. Review
the administrative decision shows that the ALJ properly described Dr. MacMaster’s findings t
extent that they might bear on Ms. Sutton’s residual functional capse@®R 17. Therefore, the

ALJ properly considered this evidence.
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In an MRI study dated March 9, 2009, Dr. Bundy found Ms. Sutton’s cervical spine to exhibit,

various locations and to varying degrees, foraminal stenosis, central canal stenosis, spondylq
degenerative disc disease. AR 559-61. In his reading of the same study, Dr. Pak found Ms.
to suffer from degenerative arthrosis of her AC joint and supraspinatus and infraspinatus bur
surface tendinitis. AR 564-65. The ALJ summarized these MRI readings in its discussion of
Sutton’s residual functional capacity and, therefore, properly considered this evideréd 17.

In her findings dated March 10, 2009, Dr. Perry stated that on physical examination, she f
Ms. Sutton’s neck to show a limited range of motion. AR 569. Nevertheless, she was unable

elicit specific findings with respect to neck paid. Dr. Perry also noted that Ms. Sutton appear
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to have spotty decreased sensation in her hands, but nothing that followed a specific dermatg
distribution. Id. She also found Ms. Sutton’s motor exam to reveal some make/break change
also nothing that followed a specific dermatomal pattédn.After performing an electrodiagnosti
examination, Dr. Perry found that Ms. Sutton’s EMG/nerve conduction study of her left uppel
extremity and her median and ulnar nerve conduction studies were normal, and found no cor
evidence of cervical radiculopathy or plexdpatind no evidence of peripheral entrapment. AR
569-570. The ALJ considered only Dr. Permgisctrodiagnostic findings and not her physical
examination findings which indicate that Ms. Sutton suffered some limitation in her range of nj
SeeAR 17. Because these findings bear on Ms. Sutton’s ability to perform at work, the ALJ s
have considered this evidence in determining her functional limitations.

In his physician’s medical source statement dated September 22, 2009, Dr. MacMaster
diagnosed Ms. Sutton with spinal stenosis in her cervical region and chronic exacerbated righ
shoulder bursitis. AR 592-93. He found her to exhibit chronic cervical pain and shouldeidpaif
He believed this pain was consistent with her C-spine MRI scan showing multilevel foraminal
stenosis at various locations in her spifee. The ALJ’s discussion of Dr. MacMaster’s statemen
does not accurately reflect these findirgeeAR 18; nevertheless, as discussed below, these
findings even if properly considered, would still have been insufficient to establish Ms. Sutton
functional limitations.See MatthewslO F.3d at 680G astillo, 2012 WL 5835691 at *5.

B. Dr. MacMaster’s Physician’s Medical Source Statement

Ms. Sutton argues that the ALJ committed judicial error by improperly discounting the meq

opinion of Dr. MacMaster, Ms. Sutton’s treating physiciamd according undue weight to the

2 In Ghokassian v. Shalald1 F.3d 1300 (9th Cir. 1994), the Ninth Circuit found that the
claimant shared a “treatment” relationship wathysician where claimant consulted only with the
physician and on two occasions within the 14-month period preceding the ALJ hearing; the
physician prescribed medication, at claimant’s request, to treat his medical condition; and phy
and claimant held each other out to be patient and treating physician, respetdivalyl303. The
ALJ generally assigns “more weight to opiniorsnfr[claimant’s] treating sources, since these

sources are likely to be the medical professionals most able to provide a detailed, longitudinal

picture of [claimant’s] medical impairmis(s) .. ..” 20 C.F.R. § 404.1527(c)(2e also Lester v.
Chater, 81 F.3d 821, 830 (9th Cir. 1995). The weight accorded to a treating physician’s opini(
positively correlated with the length, frequency, nature, and extent of the treatment relationsh
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opinion of Dr. Pon, a mere examining physician. Pl.’s Mot., ECF No. 21 at 22-27. The
Commissioner responds that the ALJ had a reasonably adequate basis for arriving at its conq
in light of countervailing medical opinions offeréy Dr. Pon and Dr. Nguyen. Def.’s Mot., ECF
No. 23 at 3-6. The Commissioner argued that the ALJ properly discounted Dr. MacMaster’s
in determining Ms. Sutton’s physical functional limitations because Dr. MacMaster expressly
disclaimed having performed any functional evaluation of Ms. SutthnFurthermore, the

Commissioner argues that the ALJ also properly discounted Dr. MacMaster’s opinion, to the
it draws any conclusion about Ms. Sutton’s psychological functional limitations, because any

conclusion would constitute a legal finding of disability that only the Commissioner can ldifer.

lusi

Dpin

pXte

SUC|

Moreover, the probative value of such a conclusion would depend on Dr. MacMaster’s experfise

psychological health, in which he has noih.

When determining whether a claimant is disabled, the ALJ must consider each medical oy
in the record together with the rest of the relevant evidence. 20 C.F.R. § 416.2ai(b)a v.
Astrue No. C 09-3273 JF, 2010 WL 3814179, at *3 (N.D. Cal. Sept. 27, 2010). “By rule, the §

Security Administration favors the opinion of a treating physician over non-treating physiciang.

inic

bOCi

Orn v. Astrue495 F.3d 625, 631 (9th Cir. 2007) (citing 20 C.F.R. § 404.1527). “The opinion of a

treating physician is given deference because ‘he is employed to cure and has a greater opp
to know and observe the patient as an individualérgan v. Comm’r of the Soc. Sec. Admir&9
F.3d 595, 600 (9th Cir. 1999) (citirBprague v. Bower812 F.2d 1226, 1230 (9th Cir. 1987)).
“However, the opinion of the treating physician is not necessarily conclusive as to either the
physical condition or the ultimate issue of disabilityd. (citing Magallanes v. Bower881 F.2d

747, 751 (9th Cir. 1989) ariRlodriguez v. Bowe76 F.2d 759, 761-62 & n.7 (9th Cir. 1989)).

C.F.R. 8404.1527(c)(2). An ALJ may reject thedical opinion of a treating physician upon “clg
and convincing” reasond.ester 81 F.3d at 830. IMagallanes v. Bower881 F.2d 747 (9th Cir.
1989), the Ninth Circuit affirmed the ALJ’s refam of a treating physician’s medical opinion afte
finding it was outweighed by contrary laboratory and clinical results, contrary findings from
examining physicians, and the claimant’s own testimddyat 751-55. In the present case, the
Commissioner does not challenge Ms. Sutton’s assertion that Dr. MacMaster is her “treating
physician.” See generallipef's Mot., ECF No. 23. Therefore, the court proceeds on the assun
that Dr. MacMaster is in fact Ms. Sutton’s treating physician.

ORDER (C 11-04088 LB)
35

Drtu

ar

=

ptic




UNITED STATES DISTRICT COURT
For the Northern District of California

© 00 N o o b~ W DN P

N RN NN N NN NDNEPR P P P B P P PP
© N o 00 A W N P O © ©® N O 00 M W N P O

“If a treating physician’s opinion is ‘well-supported by medically acceptable clinical and
laboratory diagnostic techniques and is not inconsistent with the other substantial evidence ir
case record, [it will be given] controlling weight.Orn, 495 F.3d at 631(quoting 20 C.F.R. §
404.1527(d)(2)). “If a treating physician’s opinion is not given ‘controlling weight’ because it i
‘well-supported’ or because it is inconsistent with other substantial evidence in the record, the
[Social Security] Administration considers specified factors in determining the weight it will be

given.” Id. “Those factors include the ‘[llength of the treatment relationship and the frequency

examination’ by the treating physician; and the ‘nature and extent of the treatment relationship’

between the patient and the treating physicidd.(citing 20 C.F.R. 8§ 404.1527(d)(2)(i)-(ii)).
“Additional factors relevant to evaluating amedical opinion, not limited to the opinion of the
treating physician, include the amount of relevant evidence that supports the opinion and the
of the explanation provided; the consistency efrtiedical opinion with the record as a whole; th
specialty of the physician providing the opiniongdd[o]ther factors’ such as the degree of
understanding a physician has of the [Social Security] Administration’s ‘disability programs af
their evidentiary requirements’ and the degree of his or her familiarity with other information if
case record.d. (citing 20 C.F.R. § 404.1527(d)(3)-(6)). Nonetheless, even if the treating
physician’s opinion is not entitled to controlling weight, it is still entitled to defereBee.id at

632 (citing SSR 96-02p at 4 (Cum. Ed. 1996)). Indeed, “[ijn many cases, a treating source’s
opinion will be entitled to the greatest weight and should be adopted, even if it does not meet
for controlling weight.” SR 96-02p at 4 (Cum. Ed. 1996).

“Generally, the opinions of examining physicians are afforded more weight than those of
non-examining physicians, and the opinions of examining non-treating physicians are afforde
weight than those of treating physician©in, 495 F.3d at 630 (citing 20 C.F.R. 8
404.1527(d)(1)-(2))see als®0 C.F.R. § 404.1527(d). Accordingly, “[ijn conjunction with the
relevant regulations, [the Ninth Circuit has] deyped standards that guide [the] analysis of an
ALJ’s weighing of medical evidence Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9th Cir.
2008) (citing 20 C.F.R. § 404.1527). “To rej¢itte] uncontradicted opinion of a treating or

examining doctor, an ALJ must state clear and convincing reasons that are supported by sub
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evidence.” Id. (quotingBayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005) (citingster v.
Chater, 81 F.3d 821, 830-31 (9th Cir. 1995)) (emphasis added). *“If a treating or examining
doctor’s opinion is contradicted by another dostopinion, an ALJ may only reject it by providing
specific and legitimate reasons that are supported by substantial evideédcégtiotingBayliss
427 F.3d at 1216) (emphasis added). Opinaimson-examining doctors alone cannot provide
substantial evidence to justify rejecting either a treating or examining physician’s oga@en.
Morgan, 169 F.3d at 602. An ALJ may rely partially on the statements of non-examining doct
the extent that independent evidence in the record supports those statéthellisteover, the
“weight afforded a non-examining physician’s testimony depends ‘on the degree to which the
provide supporting explanations for their opinionsSée Ryan528 F.3d at 1201 (quoting 20 C.F.
§ 404.1527(d)(3)).

Ms. Sutton argues that the ALJ committed judicial error by improperly discounting the opir
of Dr. MacMaster, Ms. Sutton’s treating physicid?l.’s Mot., ECF No. 21 at 22-27. In its opinior]
the ALJ stated that it assigned “little weight” to Dr. MacMaster’'s medical opinion, as expresse

his physician’s medical source statement dated September 22, 2009, “because the physician

DI'S |

A

ion

din

onl

saw the claimant three times and it appears the assessment [was] based primarily on the clajmar

subjective statements.” AR 18. Moreover, the statement was inconsistent with the evidence
examinations and from Ms. Sutton’s documented ability to perform some activities of daily livi
Id. While the limited duration of the treatment relationship and the infrequency of the examin
argue against assigning Dr. MacMaster’s opinion controlling weight, the ALJ neglected to corj
the following countervailing factors that argueavor of assigning additional weight to Dr.
MacMaster’s medical opinion: Dr. MacMaster used well-supported clinical and laboratory
diagnostic techniques to evaluate Ms. Sutton, inolydifferent kinds of physical examinations ali
an MRI study of her spine; his progress notes contained a comprehensive survey of his findir]
his impression that Ms. Sutton suffered fromattic spinal stenosis in her cervical region and
exacerbated bursitis in her right shoulder was consistent with the preponderance of the objed
medical evidence in the record that also shows Ms. Sutton to suffer from degenerative impair

in her cervical spine and shouldef3ee id.see alsAR 575-81, 597-99. The fact that Ms. Suttor
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demonstrated the capacity to perform certain tagsksxamination or in her daily life speaks to he
functional limitations or lack thereof, and not to the fact of impairment that Dr. MacMaster
established in his findings. Consequently, the ALJ should have considered Dr. MacMaster’'s
medical opinion in establishing the fact of Ms. Sutton’s degenerative impairments

While the ALJ could have assigned Dr. Machkéa's opinion additional weight, the court finds
that the ALJ need not credit Dr. MacMaster’s opinion in evaluating Ms. Sutton’s functional
limitations. In the September 22, 2009 assessment, Dr. MacMaster checked a box that state
Sutton’s experience of pain was constant and severe enough to interfere with her attention a
concentration needed to perform even simplestaska typical workday. AR 592-93. Itis not cle
from the record how Dr. MacMaster justified this conclusion as records of his three patient mg
with Ms. Sutton suggested only that Ms. Sutton self-reported feeling fashR 575-81, 597-99.
Furthermore, he never tested the effect of her pain on her functionality through any physical,
psychological, or functional examinatioBeeAR 575-81, 597-99.

In the bottom half of that same September 22, 2009 assessment, Dr. MacMaster handwrd
he will answer questions about Ms. Sutton’s functional limitations “only according to examina
and because he does not test for functional limitations, he could not offer an opinion about M
Sutton’s functionality. AR 592-93. Dr. MacMastehandwritten statement appears to reflect hig
intent to remain silent with respect to Ms. Sutton’s functional limitatioBseAR 592-93. But
even if Dr. MacMaster did intend to opine on how Ms. Sutton’s pain interfered with her ability
perform work tasks, the court cannot assign it controlling weight because it is conclusory and
unsupported by his own examinations of Ms. Sutton’s functional limitati8aeAR 575-81,
597-99. Furthermore, there exists specific and legitimate reasons supported by substantial €
in the record to discount Dr. MacMaster’s comment. As far as the court can tell, that evidenc

includes the following physical residual functional capacity assessments: examining physiciat

¥ Ms. Sutton cites t8prague v. Bowe12 F.2d 1226 (9th Cir. 1987) for the proposition
that the ALJ may not undermine a treating physician’s medical opinion of disability on the bag
an examining physician had a different opinida. at 1230. This precedent does not bind the
present case as Dr. MacMaster, Ms. Sutton’s treating physician, does not appear to have ren
medical opinion about her disabilitybeeAR 592-93.
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Pon’s assessment dated October 14, 2088iewing physician Dr. Nguyen’s assessment dated
November 3, 2008and reviewing physician Dr. McCrary’s assessment dated March 3¢ 2009.
addition, the psychological residual functional capacity assessments provided by Dr. JindiBs.
Walk® also constitute substantial evidence against finding that Ms. Sutton’s pain prevented her frc
working. These assessments constitute substantial evidence to reject Dr. MacMaster’'s unsuppo
conclusion of disability.
For the reasons stated above, the court finds that the administrative record as a whole coptai
substantial evidence to justify the ALJ’s assessment that Ms. Sutton had the residual functional
capacity to sustain competitive employment at the light exertional level. Though Ms. Sutton
identified some evidence that suggested the pitissiof a lower residual functional capacity than
that found by the ALJ — Dr. Troy’s medical fimgjs in his report dated February 26, 2008; Dr.
Young Me Choi Do’s medical findings in prags notes dated July 22, 2008; and Dr. Perry’s

findings dated March 10, 2009 — these three discrete pieces of evidence are insufficient to

“ Dr. Pon found Ms. Sutton able to sit, stand, walk, stoop occasionally, crouch, kneel, sque
stair-climb, ladder-climb, crawl, perform bilateral pushing and pulling with her arms, exercise
arm/hand control, perform bilateral pushing with her legs, exercise leg/foot control, lift and cafry 1
pounds frequently, lift and carry 20 pounds occasionally, reach bilaterally, and perform gross|anc
fine manipulative tasks with both hands. AR 46-62.

®> Dr. Nguyen found Ms. Sutton able to balance, stoop, kneel, crouch, and crawl occasipna
stair-climb and ramp-climb occasionally; sit, stand, or walk with normal breaks for a total of alpout
hours in an 8 hour workday; lift or carry 10 pounds frequently and 20 pounds occasionally; and
handle, finger, and feel. AR 519-23. Dr. NgoyBd note, however, that Ms. Sutton’s ability to
reach in all directions (including overhead) was limitédl.

® Dr. McCrary arrived at similar findings as Dr. Nguyen with respect to Ms. Sutton’s
exertional, postural, and manipulative limitations. AR 539-46. Dr. McCrary did note that Ms.
Sutton appeared to be limited in her ability to reach overhead; nevertheless, she found the tofalit
Ms. Sutton’s alleged limitations to be not as severe as alldded.

a number of evaluative criteria. AR 510-12. As a result, Dr. Tobias concluded that Ms. Sutton’s
main obstacle to adequate work performance was her medical condition, and not her psychologic
condition. AR 513.

"In a mental status disability evaluation, Dr. Tobias found Ms. Sutton to be within norN}v\‘aI C

% In a psychological evaluation, Dr. Walk found that Ms. Sutton had no medically
determinable impairment from a psychological standpoint. AR 535-37.
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undermine the generally-consistent narrative in the record that Ms. Sutton had the residual

functional capacity found. Because the court must respect the ALJ’s findings absent substantial

evidence to the contrary, the court must affirm the ALJ’s residual functional capacity assessni
II. VOCATIONAL EXPERT'S RESPONSES TO HYPOTHETICAL QUESTIONS

If a claimant shows that he cannot return to his previous work, the Commissioner must sh
the claimant can do other kinds of worldagallanes v. Bower881 F.2d 747, 756 (9th Cir. 1989).
The Commissioner may carry this burden by eliciting the testimony of a vocational expert in
response to a hypothetical that sets out all the limitations and restrictions of the clatmant.
Although the hypothetical may be based on evidence that is disputed, the assumptions in the
hypothetical must be supported by the recdsallant v. Heckler753 F.2d 1450, 1456 (9th Cir.
1984). The ALJ must include only those limitations supported by substantial evidesesbrock
v. Apfe] 240 F.3d 1157, 1163-65 (9th Cir. 2001). Conversely, the ALJ cannot disregard thoss
limitations properly supported by substantial eviderRebbins v. Social Sec. Admia66 F.3d
880, 886 (9th Cir. 2006).

In Andrews v. Shalaléb3 F.3d 1035 (9th Cir. 1995), the Ninth Circuit held that the ALJ's
hypothetical questions posed by an ALJ must consider all of the claimant’s limitations as sup
by the evidentiary record. There, the claimant received a residual functional capacity assess
which he was rated as “not significantly limited” in 14 of 20 categories and “moderately limiteq
5 categoriesld. at 1043-44. The ALJ posed a hypothetical question to the vocational expert t
accounted only for the claimant’s social limitations, which were found “not significantly limited
and not for any of the 5 categories in which he was found to be “moderately limiledBecause
the hypothetical question did not consider the claimant's moderate limitations, as established
RFC assessment, the court found the question insufficient to satisfy the Commissioner’s burg
identify specific jobs in the national economy that the claimant could actually perfdrat. 1044.

In the present case, Ms. Sutton argues that the ALJ improperly considered testimony that
vocational expert provided in response to two incomplete hypothetical questions. Pl.’s Mot.,
No. 21 at 27-28. In the first instance, the ALJ asked the vocational expert whether a hypothe

individual of Ms. Sutton’s age, education, andkvbistory; similarly limited to carrying 20 pounds
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occasionally and 10 pounds frequently; and like Ms. Sutton, also able to sit, stand, and walk for €
8 hours; able to occasionally climb stairs and renbpit not ladders, ropes or scaffolds; and unahle
to crawl, would be able to perform Ms. Sutton’s past work. AR 70-71. The vocational expert

answered that this hypothetical individealuld perform Ms. Sutton’s past workd. In the second

—

instance, the ALJ asked whether this same hypothetical individual, with the added limitation ¢
being able to perform only limited overhead reaching, would still be able to perform Ms. Suttgn’s

past work.Id. The vocational expert again answeredt this hypothetical individual could perfort

>

Ms. Sutton’s past workld. Ms. Sutton argues that the ALJ’s consideration of this testimony was
improper because the hypothetical questions failed to account for Dr. MacMaster’s finding, a$ ste
in his physician’s medical source statement dated September 22, 2009, that Ms. Sutton’s exgerie
of pain was constant and severe enough to interfere with her attention and concentration on ¢ver
simple work tasks. Pl.’s Mot., ECF No. 21 at 27-28. Commissioner responds that the hypothietic
guestion posed by the ALJ was proper as it included all of Ms. Sutton’s limitations as found ir} the
ALJ’s residual functional capacity determination, which was supported by substantial evidende.
Def.’s Mot., ECF No. 23 at 9-10.
As explained above, the court finds Ms. Sutton’s alleged limitation to be unsupported by and
inconsistent with the prevailing medical evidence in the record. Unlikedinews where the Ninth
Circuit invalidated the ALJ’s hypothetical question because it failed to consider claimant’s
limitations as established in his residual functional capacity assessee#ndrews3 F.3d at
1043-44, here the alleged limitation is unsupported because Dr. MacMaster neither performef nc
reviewed any physical, psychological, or functiomealuation to determine the extent that Ms.
Sutton’s pain level would interfere with her ability to perform her j8be generallAR 575-81,
597-99. Moreover, the conclusion is inconsistent with the prevailing medical evidence that show:
Ms. Sutton should have had no difficulty perfongiiher job: examining physician Dr. Pon’s and
reviewing physicians Dr. Nguyen’s and Dr. Me®@y's findings that Ms. Sutton was physically
functionally able to perform her josdeAR 460-62, 519-23, 540-44); and reviewing psychologists
Dr. Tobias’s and Dr. Walk’s findings that MSutton was psychologically functionally able to

perform her job as welseeAR 510-513, 524-34). Because the assertion that Ms. Sutton suffefed
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pain sufficient to interfere with her ability to perform her job is not supported by substantial
evidence in the record, the ALJ did not have to incorporate this limitation into its hypothetical
guestion.
. MS. SUTTON’S CREDIBILITY

To determine whether a claimant’s testimony about subjective pain or symptoms is credib
ALJ must engage in a two-step analystee Vasques72 F.3d at 591 (citingingenfelter v.
Astrue 504 F.3d 1028, 1035-36 (9th Cir. 2007)). First, the ALJ must determine whether the

le, t

claimant has presented objective medical evidence of an underlying impairment that reasonaply

could be expected to produce the alleged pain or other symp&eed.ingenfelte’504 F.3d at
1036. Second, if the claimant meets the first test and there is no evidence of malingering, the
can reject the claimant’s testimony about the severity of his symptoms only by offering specif
clear, and convincing reasons for doing &b. When the ALJ finds a claimant’s testimony not
reliable, the ALJ must “specifically identify what testimony is credible and what testimony
undermines the claimant’s complaintdforgan 169 F.3d at 499. This court defers to the ALJ’s
credibility determination if it is supported by substantial evidence in the reGes . Thomas v.
Barnhart 278 F.3d 947, 959 (9th Cir. 2002).

In Burch v. Barnhart400 F.3d 676 (9th Cir. 2005), the Ninth Circuit stated that the ALJ ma
consider the following factors to determine the claimant’s credibility: “1. The nature, location,
duration, frequency, radiation, and intensity 0y @ain; 2. Precipitating and aggravating factors
(e.g., movement, activity, environmental conditions); 3. Type, dosage, effectiveness, and adVv
side-effects of any pain medication; 4. Treatment, other than medication, for relief of pain; 5.
Functional restrictions; and 6. The claimant’s daily activitidd."at 680. The Ninth Circuit found
that the ALJ rightly rejected the claimant’s credibility because of the following: (1) claimant w3
engaged in a number of daily living activities that involved transferrable skills; (2) the objectiv
medical findings evidenced only mild lower back pain, no disc herniation, and no nerve root
impingement; and (3) claimant had not sought any treatment for her alleged pain for a three t
month period, including surgery, physical therapy, or home exerdise€81. For these reasons,

the court upheld the ALJ’s rejection of claimant’s credibility.
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In the present case, Ms. Sutton challenges the ALJ’s discrediting of her testimony to be
improper. Pl.’s Mot., ECF No. 21 at 29-31pplying the above-mentioned two-step analysis, M
Sutton presented objective medical evidence that she suffered from degenerative impairment
cervical spine and shouldeld. The Commissioner responds that the ALJ’s conclusion regardil
Ms. Sutton’s testimony was proper: the record did not support the degree of pain and limitatig
Ms. Sutton alleged (citing tdloncado v. Chate60 F.3d 521 (9th Cir. 1995)); there were
inconsistencies within Ms. Sutton’s testimony and between her testimony and the evidence ((

again toMoncadq; Ms. Sutton received only a conservative treatment regimen (citi@genbrock

\*2)

S in
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v. Apfe] 240 F.3d 1157 (9th Cir. 2001)); and Ms. Sutton’s daily activities were inconsistent with he

alleged disability (citing t@urch v. Barnhart400 F.3d 679 (9th Cir. 2005)). Def.’s Mot., ECF N
23 at 7-9. This case law is distinguishable from the present case. Unlike the plamitiffaadg

Ms. Sutton appears to rely regularly on pain medication and has been consistently limited in |
daily living activities since her impairmengee Moncadd®0 F.3d at 524. And unlike @senbrock
where the ALJ had abundant evidence to disbelieve claimant, the ALJ here did not have a sir
basis for discrediting Ms. Sutton’s testimony: Ms. Sutton’s evaluations revealed some physic:
abnormalities; Ms. Sutton underwent various medical consultations over the course of three y
and there is no evidence in the record that Ms. Sutton ever exhibited a lack of “motivation to {
more.” See Osenbro¢R40 F.3d at 1165-66. Moreover, unlikeBarchwhere the ALJ properly
discredited claimant’s testimony on the basis that claimant was “able to care for her own perg
needs, cook, clean and shop. . . .” in the present case, Ms. Sutton exhibits severe physical lir

in performing these same daily living activiti€See Burch400 F.3d at 680-81.
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Contrary to the ALJ’s credibility evaluation, the record shows that Ms. Sutton’s degenerative

impairments could reasonably be expected to produce her pain. For example, from April 27,
through February 26, 2008, Dr. Troy repeatedly stitat] from physical examination and review
Ms. Sutton’s MRI scans, he believed Ms. Sutton suffered from advanced cervical degenerativ
disease and the pain and other symptoms resulting from her disease could be symptomatic,
regardless of the activity. AR 316-17, 361-67, 405-06, 409-16. Furthermore, the administrat

record does not contain any evidence that Ms. Sutton had been malingering. Therefore, the
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must assert “specific, clear, and convinciaggons” for finding Ms. Sutton’s testimony to be not
fully credible.

First, the ALJ found that Ms. Sutton’s testimony that her functional limitations prevented h
from working was inconsistent with her normal physical examination findings. AR 18. In a
physical functional assessment dated October 14, 2008, Dr. Pon found on physical examinat
there was no hard, objective evidence of any cervical nerve root impingement that could caus
pain. AR 460-62. Dr. Pon also found that Mstton experienced no observable restriction in
performing various physical motion&d. Furthermore, in physical functional assessments dateq
November 3, 2008 and March 3, 2009, reviewing physicians Dr. Nguyen and Dr. McCrary

respectively found Ms. Sutton’s exertional, postural, and manipulative limitations to allow for :

[1%)
=

on

e h

|

il

range of physical activity. AR 519-23, 540-44. Dr.@dary further stated that Ms. Sutton’s alleged

limitations did not appear consistent with her functional limitations. AR 544. For these reaso
ALJ had an adequate basis for finding Ms. Sutton’s testimony to be not fully credible.
Second, the ALJ found Ms. Sutton’s testimony of limited functional capacity to be inconsig
with the fact that she had been able to perfaumerous activities in her daily life. AR 18. As
detailed in her function report dated September 3, 2008, after the onset of her degenerative
impairments, Ms. Sutton still was able to prepare her own meals (namely cereal and sandwic
drive a car to shop for household items in stores, and talk regularly on the phone and attend
twice a week, among other activities. AR 187-193. Ms. Sutton described her impairments ag
adversely affecting her ability to lift, squat, bend, reach, walk, sit, or stair-climb, as well as he
memory, her ability to complete tasks, her concentration, and the use of herlldands. Sutton’s
alleged limited functionality had also prevented her from providing care to her family, from
performing household chores, and from engagirgustained physical activity (e.g., walking long
distances).ld. In her exertion report also dated September 3, 2008, Ms. Sutton admitted that
still was able to walk short distances, lift kitchen utensils and grocery bags weighing 2-3 pour

lighter about 2 or 3 times a week, carry small cleaning products and laundered clothes back

drawers about 3 times a week, place dishes in the dishwasher, and drive an automatic car fof

approximately 30 minutes at a time. AR 204-06. Ms. Sutton also described that she was no
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able to perform car maintenance or yard work in addition to the numerous household chores
was able to perform prior to her disabilit/d. The ALJ does not explain how Ms. Sutton’s ability
to perform these discrete physical activities of daily living is necessarily inconsistent with her
alleged work performance limitation&ee generallAR 11-19. Ms. Sutton testified without
contradiction that her job requires her to lift files anywhere between 10-20 pounds and to freq
reach overhead to access file cabinets. AR 43. Furthermore, as the vocational expert testifie
Sutton’s taking a 2 minute break for every 20 minutes worked (amounting to 48 minutes of
unscheduled breaks in a typical 8 hour work day) would be problematic for her employer. AR
72-73. The fact that Ms. Sutton might still have been able to perform some daily life activitieg
carrying light-weight objects for a short duration) does not demonstrate that she necessarily i
ability to perform sustained physical activity as required in her previous job. Therefore, this W
an adequate basis to discredit Ms. Sutton’s testimony.

Third, the ALJ found Ms. Sutton’s testimony that her alleged limitations prevented her fror
working to be inconsistent with the fact that she had never treated her pain by taking non-nar
prescription medication, visiting the emergenagm, receiving or planning to receive neck or
shoulder surgery, or using or planning to as#ulatory devices. AR 18. This opinion does not
account for the fact that Ms. Sutton had received multiple injections of Celestone in her
subacromial/subdeltoid bursa from Dr. MacMaster. AR 576, 599. In addition, Ms. Sutton had

previously taken Nortriptyline twice a nighb(fpain and depression), Etodolac twice a day (for

that

uer

pd, |1

(e.
ad

as |

=)

Coti

inflammation), and Hydrocodone/Vicodine (for sevpain). AR 206. Furthermore, Ms. Sutton had

also consulted with a professional chiropractor to help her manage her pain without resort to
or narcotics. AR 550-555. The fact that Mstt&u has not required such invasive treatments ag
neck or shoulder surgery or immediate medical assistance in the form of emergency care doe
adequately show that Ms. Sutton could not have suffered the alleged limitations or that her

testimony should be discredited. Moreover, Ms. Sutton does not appear to require the use of
ambulatory aids because the effect of her degenerative impairments occurs on her shoulderg
cervical spine. Therefore, these reasons wet@dequate bases for discrediting Ms. Sutton’s

testimony.
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Fourth, the ALJ found Ms. Sutton’s testimony that she had worked in April 2008 and then

out of accrued leave until her retirement to be inaccurate because payroll records do not reflg

Fan

ctt

order of events. AR 18. Furthermore, the ALJ found the payroll records not to support Ms. Sutto

testimony regarding how much time she took off wdik. Nevertheless, Ms. Sutton already
indicated in her testimony that she was not confident she knew the precise dates of when shé

full time, when she worked on modified duty, and when she stopped working entirely. AR 61;

e WC

69.

The fact that Ms. Sutton’s testimony with respect to those dates has been subsequently disprove

through payroll records does not suggest that Ms. Sutton’s credibility should be questioned a

result. Furthermore, even if adequate to discredit Ms. Sutton’s testimony, the payroll records

5 a

shc

be accepted only to discredit her testimony with respect to her recollection of her employment da

and work schedule, and not with respect to that part of her testimony concerning her alleged

limitations.

Fifth, the ALJ found that Ms. Sutton’s failure ppoocure a medical opinion of disability from he

treating physician to be indicative that she is not disabled. AR 18. From March 9, 2009 to
September 18, 2009, Ms. Sutton consulted with treating orthopedic surgeon Dr. MacMaster \
found, on physical examination and review of Ms. Sutton’s MRI scans, that Ms. Sutton sufferg
from chronic and stable multilevel spinal stenosis in her cervical region and exacerbated burg
her right shoulder region. AR 577, 599. In his physician’s medical source statement dated
September 22, 2009, Dr. MacMaster further explained that, because he does not test for fung
limitations, he could not offer an opiniob@ut Ms. Sutton’s functionality. AR 592-94. Ms.

Sutton’s failure to obtain a medical opiniondi$ability from her treating physician, therefore,

B
=

ho
bd

itis

tior

cannot support the inference that Ms. Sutton was in fact not disabled. It can only be taken fof the

inference that Ms. Sutton’s treating physician does not perform functional limitations tests ne(

LESS

to evaluate one’s disability status. For this reason, the ALJ cannot discredit Ms. Sutton’s testimo

on this basis.
The administrative record as a whole shows that Ms. Sutton’s accounting of her condition
been consistent not only in treatment but also in her testimony. Her medical records confirm

degenerative impairments that she suffers in her cervical spine and shoulders. The ALJ’'s
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discounting of Ms. Sutton’s reports of her condition are inconsistent with the generally-consis
narrative in the entire record of Ms. Sutton’s condition. The court does not find substantial ey
in the record to justify the ALJ’s credibility determinations.
IV. IDENTIFICATION OF JOBS IN THE NATIONAL ECONOMY

If the ALJ finds that claimant was disablednat disabled at any particular step, the ALJ will
make its determination or decision and will not proceed to the nextSe20 C.F.R. § 404.1520.
Therefore, the ALJ will proceed to the next analytical step only when it cannot find the claima]
be disabled or not disabletd. “The claimant bears the burden of proving steps one through fo
consistent with the general rule that ‘[a]t all times, the burden is on the claimant to establish [
entitlement to disability insurance benefitsParra v. Astrue481 F.3d 742, 746 (9th Cir. 2007)
(citing Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1998)). Once the claimant satisfies her buf

of proof at steps one through four, the burden 8tefts to the Commissioner at the fifth step to

show that the claimant may perform other gainful activity. This burden shifts only after the Al

finds the claimant to establish her prima facie cade.

fent

idel

Nt 1

ner]

den

J

In the present case, the ALJ found that Ms. Sutton was capable of performing her past releva

work as a personnel specialist, and therefore did not require the Commissioner to provide ad
evidence demonstrating that other work exists in significant numbers in the national economy
Ms. Sutton to perform. AR 18-19. Ms. Sutton asserts that the ALJ's failure to proceed to ste
is judicial error. Pl.’s Mot., ECF No. 21 at 28. The Commissioner responds that the ALJ was
correct in not proceeding to step five since it properly found Ms. Sutton failed to establish her
facie case of disability under steps one through four. Def.’s Mot., ECF No. 23 at 10. The col
finds the ALJ’s conclusion that Ms. Sutton was unable to establish her prima facie case at st
through four was based in part on an improper rejection of Ms. Sutton’s credibility.
VI. CONCLUSION

The courtGRANTS IN PART andDENIES IN PART Ms. Sutton’s motion for summary
judgmentGRANTS IN PART andDENIES IN PART the Commissioner’s cross-motion for
summary judgement, alREMANDS the case for reconsideration of Ms. Sutton’s credibility at

four, and identification of jobs in the national economy at step five, if applicable. This disposd
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ECF Nos. 21 and 23.
ITIS SO ORDERED.
Dated: March 22, 2013
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L/

LAUREL BEELER
United States Magistrate Judge
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