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UNITED STATES DISTRICT COURT
Northern District of California

San Francisco Division

KAREN KRUSHWITZ, No. C 11-04676 LB
Plaintiff, ORDER GRANTING DEFENDANT’S
V. SUMMARY JUDGMENT MOTION

UNIVERSITY OF CALIFORNIA,

Defendant. |

I. INTRODUCTION

Plaintiff Karen Krushwitz, proceedingo se brought this employment and disability
discrimination lawsuit against the University of California at Berkeley (“University”) under Titlg
VII of the 1964 Civil Rights Act, the Americans with Disabilities Act (“ADA”), and the
Rehabilitation Act, alleging that the University terminated her unlawfully from her doctoral pro
in chemistry by not accommodating her disability. Compl., ECF NoThe University moved for
summary judgment on the ground that the statute of limitations bars the lawsuit. Answer, EC
12; Mot. Summ. J., ECF No. 31. The court held a hearing on July 5, 2012, and ordered
supplemental briefing and supplementation of the record regarding the statute of limitations.

court now grants the University’s summary judgment motion.

! Citations are to the Electronic Case File (“ECF”) with pin cites to the electronic page
number at the top of the document, not the pages at the bottom.
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II. BACKGROUND
A. Facts

1. Ms. Krushwitz’s Discrimination Allegations

Plaintiff Karen Krushwitz is a former doctoral student in the University’s Department of
Chemistry. Hawthorne Decl. 1 1, ECF No. 32 aKrushwitz Decl., ECF No. 37 at 3. In 1989, M
Krushwitz was dismissed from the prograBeeHawthorne Decl. Ex. D, ECF No. 32 at 11;
Krushwitz Decl., ECF No. 37 at 3. In March 2003, the University readmitted Ms. Krushwitz
conditionally, subject to her completing 12 units per term, passing five core courses, and
maintaining a 3.0 GPA. Compl., ECF No. 1 at 3; Krushwitz Decl., ECF No. 37 at 12.

In November 2003, Ms. Krushwitz came down with mononucleosis and pneumonia, which
required her to take time off from school. Compl., ECF No. 1 at 3. She alleges that one of he
professors would not grant her a reasonable accommodation to take an exam, causing her tg
a grade of incompleted. In another class, she received a failing grade, allegedly because th¢g
of the Chemistry Department would not permit her to drop the class on account of her idness.
Because of these marks, she was placed upon academic probdtion.

In Spring 2004, Ms. Krushwitz alleges that she developed symptoms of a condition later
diagnosed as Aldosterone-Renin Axis Disg88&A Disease”). Compl., ECF No. 1 at 2-3;
Krushwitz Decl., ECF No. 37 at 3. Ms. Krushwitzpéains that, if not treated, ARA Disease caus
“pain, fatigue, low stress threshold, and immune impairment” and the inability to concentrate
long periods of time. Compl., ECF No. 1 at 2-3. In Ms. Krushwitz’s case, ARA Disease impa
her ability to travel to school and to concentrate for more than 40 minutes at adirae4. In the

Spring of 2004, however, she had been misdiagnosed with Cushing’s Dikkase.

2 In a declaration in support of the University’s summary judgment motion, the Univers
counsel explains that Ms. Krushwitz did not respond to the University's proposed Joint Separ
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Statement of Undisputed Material Fac&eConant Decl., ECF No. 33, 11 10-12, Ex. G-H. Padges

12 to 15 of Ms. Krushwitz’'s Declaration include her responses to the University’s proposed Jq
Separate Statement of Undisputed Material Fa&ctsnpareECF No. 37 at 12-1&ith Conant Decl.
Ex. G, ECF No. 33 at 5&ndConant Decl., 11 10-11, ECF no. 33. To the extent Ms. Krushwitz
agrees with the facts set forth in the Universifyroposed Joint Statement or otherwise in the
briefing, the court considers them to be undisputed.
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Ms. Krushwitz claims that the University discriminated against her by failing to accommod

her health conditions. For example, she claims that she contacted the University’s Disability

pte

Student Program (“DSP”) to request an accommodation.She asked that she be permitted to take

her exams at home, in 40-minute periods with a 2-hour break between pédiodsie DSP

allegedly told Ms. Krushwitz that such accommodations were not typically autholtzethstead,

the DSP offered to let her alternate between sitting and standing during class periods, agreed to

her extensions on take-home assignments, and approved her use of a typist or ndig-taker.
While the DSP did not grant Ms. Krushwitz’'s request for accommodation, some of her

professors did, and she performed well in those clasdedNonetheless, in March and July 2004

the Chemistry Department Chair, Charles Harris, amended the conditions of readmission, requiril

her to pass six core classes with a 3.0 GPA in those cldgseghese additional requirements,

together with several of her professors refusing her request for disability accommodation, resulte

her being unable to fulfill the conditions of her readmittaride.

In January 2005, Graduate Division Dean Mary Ann Mason and the Chemistry Departmer

Chair Charles Harris informed Ms. Krushwitz by letter that she was being dismissed from the

program. Krushwitz Decl., ECF No. 37 at 4, 12. Ms. Krushwitz appealed their decision to the

Administrative Committee of the Graduate Coundd. at 13. By mid-2005, Ms. Krushwitz had

—t

PhL

access to one of the medications necessary for controlling ARA’s symptoms and performed well

all her classes. Compl., ECF No. 1 at 2. Despite Ms. Krushwitz’s illness, and her improving

neal

the University refused to allow her to take a leave of absence and would not grant her additional

semesters to fulfill her course world. at 4. On December 20, 2005, Dean Mary Ann Mason

notified Ms. Krushwitz that the Administrative Committee of the Graduate Council denied her

appeal, that her “dismissal from the doctoral program in the Department of Chemistry, therefqre

stands, and [that she would] not be eligibleggister for the Spring 2006 semester or thereatfter.
Id.; Hawthorne Decl. Ex. C, ECF No. 32 at 8.
In a letter dated December 24, 2005, Ms. Krushwitz asked to have the “Graduate Division

decision reviewed by the Academic Senate” and that she be allowed to continue her studies

that review. Suppl. Decl. Ex. E, ECF No.&630. On January 10, 2006, Dean Mason explaineg
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that it was the Administrative Committee of the Graduate Counsel, which made the decision
regarding Ms. Krushwitz's appeal, that this was a committee of the Academic Senate, and th:
was “the final decision” regarding her appell. at 28.

After the University denied her appeal, Ms. Krushwitz unsuccessfully petitioned Robert
Birgeneau, the University’s Chancellor for readmittance during January and February 2006.

Krushwitz Decl., ECF No. 37 at 5; Suppl. Opp’n, ECF No. 56 at 2 (adingx. B (excerpt from

it th

letter dated 1/17/2006 from Krushwitz to Birgeneau)). By February 27, 2006, Chancellor Birgene

considered Ms. Krushwitz “no longer a student at this university” and that “all procedures req
by university policy and law have been complied with in regard to Ms. Krushv&&eSuppl.
Opp’'n Ex. F, ECF No. 56 at 32 (e-mail from Mei-Mei Hong relaying a letter from Chancellor
Birgeneau to Assemblywoman Chan and copying Ms. Krushwitz).

Ms. Krushwitz also claims that she contacted the University Academic Senate in February
and supports this assertion with a document that appears to be notes of conversations Ms. K
had with various University officialsld. (citingid. Ex. C).

Until December 2005, Ms. Krushwitz maintained her status as a matriculated graduate stu
and paid $10,000 in fees to the Universitg. Ms. Krushwitz contends that while she was a
graduate student, she also was a University employee because core science graduate stude
and produce products in a laboratory. Compl., ECF No. 1 at 3. Since December 20, 2005, M
Krushwitz has not worked as a graduate student research assistant. Krushwitz Decl. at 14.

2. Ms. Krushwitz’s OCR Complaints

After her dismissal, Ms. Krushwitz filed a colamt with the U.S. Department of Education,
Office for Civil Rights (“OCR”). Id. at 5, 13. In her declaration, Ms. Krushwitz says that she fil
her “timely electronic appeal” on February 6, 200&. In her supplemental opposition, Ms.

Krushwitz instead asserts that she filed her OCR appeal by submitting an electronic complair
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February 24, 2006. Suppl. Opp’n, ECF No. 56 at 8. In support of that conclusion, she submijts &

document that is a printed copy of a complete but not yet submitted OCR online complaint fo
includes an explanation that after receiving the December 20, 2005 decision, she submitted &

appeal to the Chancellor on January 30, 2006 and “[a]s of 24 February 2006 | have not heard
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the Chancellor’s office.” Suppl. Opp’'n Ex. D, ECF No. 56 at 20-26. Ms. Krushwitz apparently
asserts that this is the date she filed her OCR complaint and OCR lost her complaint. Suppl.

ECF No. 56 at 8. Ms. Krushwitz says that when the OCR did not reply, she contacted the U.$.

Department of Justice (“DOJ”) in 2006, and DOJ referred her back to the OCR. Krushwitz De
ECF No. 37 at 5.

Ms. Krushwitz filed a completed complaint with the OCR on June 6, 2886Suppl. Request
for Judicial Notice (“SRIN”), ECF No. 55xEB; PI.’s Documents, ECF No. 51, Ex3GMs.

Op|

UJ

bcl.,

Krushwitz also gave the OCR consent to release some of her personal information in the couyse

its investigation. SRJIN Ex. C; Pl.’s Documents Ex. J. On June 8, 2006, the OCR sent Ms.

Krushwitz a letter confirming that it had received her complaint. SRJN Ex. D; Pl.’'s Document

S E)

DD. On July 17, 2006, the OCR advised Ms. Krushwitz that it “is not accepting [her] allegatign fo

investigation and is closing this case as of the dathis letter.” SRJIN Ex. E, ECF No. 55 at 23;
see alsaConant Decl. Ex. C, ECF No. 33 at 33. In addition, the letter stated “OCR has not yet
informed the University that you have filed this complaint.” SRJN Ex. E, ECF No. 55 at 24.

On July 20, 2006, Ms. Krushwitz sent a letter to Charles Love, a program manager at the
asking the OCR to reconsider its decisi@eeSRJIN Ex. F, ECF No. 55 at Z¢e alscConant
Decl. Ex. C, ECF No. 33 at 33.

On December 18, 2006, Arthur Zeidman, Diredbthe OCR’s San Francisco office, wrote
another letter to Ms. Krushwitz denying her request for reconsider&eeSRJIN Ex. G, ECF No.
55 at 28. In the December letter, the OCR stated that Ms. Krushwitz had also written the OC
August 2, 2006 with new allegations against the Univerddyat 31. The OCR said that these ng
allegations were untimely filed and declined to investigate thdmFinally, the letter informed
Ms. Krushwitz that she could request recoaesation from the OCR’s Headquarters office and

provided information on how to file such a requdst.

OCI

R ol

P

On January 30, 2007, the San Francisco office of the OCR sent Ms. Krushwitz another lefter.

SRJN, Ex. H, ECF No. 55 at 33. The OCR explditat Ms. Krushwitz had filed a complaint wit

® The court grants the request for judicial notice in the next section.
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the U.S. Department of Justice (“DOJ”) on January 3, 2007, and that the DOJ determined it |3
jurisdiction over the complaint and forwarded it to the San Francisco OCR on January 10d20
OCR also reiterated its previous statement that Ms. Krushwitz’s only recourse was to request
reconsideration of the San Francisco O@Rision by contacting the Headquarters offitz.

Ms. Krushwitz requested reconsideration fribta OCR Headquarters office on August 22, 2Q

SeePl.’s Documents Ex. K, ECF No. 51-2 at 38; stz Decl., ECF No. 37 at 5. In her request

Ms. Krushwitz noted that she had learned only recently that the time limit for filing a request f
reconsideration with the OCR’s Headquartdfice was 60 days from the date that OCR San
Francisco denied her appe#dl. She also recounted the history of her case, stating “My Univer
appeal was completed on 20 December 2005. | filed my appeal with the U.S. Department of
Education within the 190-day requirement, that is, by 06 June 2006 two weeks before the enc
appeal period.”ld.
The OCR did not respond to Ms. Krushwitz's appeal for 2.5 years. Krushwitz Decl., ECF
37 at 5. On March 4, 2009, the Enforcement Diregfdhe OCR’s Office of the Deputy Assistant
Secretary for Enforcement, wrote to Ms. Krushwitz and informed her that the OCR had denie
appeal. Conant Decl. Ex. C, ECF No. 33 at 32; Pl.’'s Documents, ECF No. 51-3 at 14. The
Enforcement Director noted that:
OCR San Francisco has determined that the hearing officer addressed your disability and
health concerns and concluded that there was an insufficient factual basis for a claim und
Section 504/Title Il in that your ARA disease diagnosis was ignored or not considered to t
same extent that the Graduate Council considers other mitigating factors in deciding
dismissal appeals. OCR San Franciscongditlaccept your allegation for investigation and
closed your complaint via letter on July 17, 2006.
Conant Decl. Ex. C, ECF No. 33 at 32-33. Ultiatatthe Enforcement Director stated that she
agreed with OCR San Francisco’s decision to close her compldinShe told Ms. Krushwitz,
“[t]his is a final agency determination. You have exhausted all avenues of review and

reconsideration within the U.S. Department of Educatidd.”

4 Ms. Krushwitz seems to have produced the January 10, 2007 letter from the DOJ to
OCR. SeePl.’s Documents Ex. S, ECF No. 51-6 at 11.
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3. Ms. Krushwitz’'s E.E.O.C. Complaint

In 2009, Ms. Krushwitz again contacted the DOJ. Krushwitz Decl., ECF No. 37 at 6. The
advised her that she should have contacted the Department of Lléibédso in spring 2009, Ms.
Krushwitz contacted the California Attorney General’s Office, which advised her to contact th
Equal Opportunity Employment Commission (“E.E.O.CI4.

On April 29, 2009, Ms. Krushwitz filed an employment discrimination complaint with the
E.E.O.C,, alleging discrimination in violation of the ADAd. Ms. Krushwitz claims that the
E.E.O.C. “accepted” her case and appealed to the University to readmit her without compens
Id.

In a June 19, 2009 letter, the E.E.O.C. informed Ms. Krushwitz it would serve a copy of heg

charge upon the University. Suppl. Opp’n Ex. A, ECF No. 56 at 11. The E.E.O.C. served Mg.

Krushwitz’'s complaint on the University on or about June 23, 2@@@Hawthorne Decl. | 6, Ex.
E, ECF No. 32 at 2, 14; Suppl. Hawthorne Decl. 4, ECF No. 54 at 2. Still, the University ref
to readmit her. Krushwitz Decl., ECF No. 37 atThe E.E.O.C. then reviewed her case until shq

requested a Notice of Right to Sue letter, at which time it forwarded her request to the DOJ fq

issuance. Compl., ECF No. 1 at11. On Jun@2] the U.S. Department of Justice Civil Right$

Division issued Ms. Krushwitz a Notice-of-Right-to€Sletter, which she claims to have received
June 24, 2011. ECF No. 1 at 5-6. The Notice-of-Right-to-Sue letter, which Ms. Krushwitz att
to her complaint, states “you are hereby notified that you have the right to institute a civil actig
under Title | of the Americans with Disabilities Act of 1990, 42 U.S.C. 12dt14eq,. against the
above-named respondent.”

B. Procedural Background

Ms. Krushwitz filed this lawsuit on September 21, 2011. ECF No. 1. Liberally construing
pro secomplaint, she alleges that her termination from the program violates Title VII, the ADA
Section 504 of the Rehabilitation AckeeECF No. 1 at 1, SEldridge v. Block832 F.2d 1132,
1137 (9th Cir. 1987) (federal courts must liberally consptmeesepleadings). The University filed
timely answer.SeeAnswer, ECF No. 12. On April 13, 2012, the court sent Ms. Krushwitz a nd

regarding the legal help desk, a handbook for litigants without a lawyer, and the legal standar
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summary judgment motionsSeeECF No. 25. On May 25, 2012, the University filed its motion |

or

summary judgment. ECF No. 31. The court held a hearing on July 5, 2012 and ruled that a two-

year statute of limitations applied to Krushwitz’'s section 504 cl&eeOrder, ECF No. 48 at 8-9
(analyzing relevant case law). It ordered sapgntal briefing regarding whether the statute of
limitations for the ADA claim is two or three years. Order, ECF No. 48 at 12. It also ordered
supplemental briefing on the effect of equitable tolling on the ADA and section 504 cldinEhe
court ruled at the hearing that the employment claims were barred under the statute of limitat
and that the OCR appeal process did not toll the statute of limitations, but it allowed supplem
briefing on any argument by Ms. Krushwitz that equitable tolling applied because she did not
of the E.E.O.C. remedy until 2009d.
. SUMMARY JUDGMENT STANDARD

Summary judgment is proper if the pleadings, the discovery and disclosures on file, and
affidavits show that there is no genuine issue as to any material fact and the moving party is
to judgment as a matter of law. Fed. R. Civ. P. 56@2;Anderson v. Liberty Lobby, 11477 U.S.
242, 247-48 (1986). Material facts are those that may affect the outcome of thEBeaseat 248.
A dispute about a material fact is genuine if there is sufficient evidence for a reasonable jury |
return a verdict for the non-moving partgee idat 248-49.

The party moving for summary judgment has the initial burden of identifying those portion
the pleadings, discovery and disclosures on file, and affidavits that demonstrate the absence
genuine issue of material fackee Celotex Corp. v. Catreft7/7 U.S. 317, 323 (1986). Where, as
here, the moving party bears the burden of proof at trial, the moving party must establish bey.
controversy every element of its defen§e.California Gas Co. v. City of Santa A386 F.3d 885,
888 (9th Cir. 2003). “In considering a motion for summary judgment, the court may not weigh
evidence or make credibility determinations, and is required to draw all inferences in a light n
favorable to the non- moving partyPreeman v. Arpaipl25 F.3d 732, 735 (9th Cir. 1997). Thug

viewing the evidence in the light most favorable to Ms. Krushwitz, this court must determine

ons
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whether disputes exist as to any material fact, and whether the University is entitled to judgmpent

matter of law. Fed. R. Civ. P. 58; California Gas C0336 F.3d at 888.
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To meet this burden, the nonmoving party must come forward with admissible evidence.
Civ. P. 56(e). Conclusory or speculative testimony in affidavits and moving papers is not suff
to defeat summary judgmengee Thornhill Publ'g Co. v. GTE Cor®94 F.2d 730, 738 (9th Cir.
1979). Moreover, the court should “refuse[Jtodia ‘genuine issue’ where the only evidence
presented is “uncorroborated and self-serving testimoxitlarimo v. Aloha Island Air, Ing 281
F.3d 1054, 1061 (9@@ir. 2002) (quotindg<ennedy v. Applause, In@0 F.3d 1477, 1481 (9@ir.
1996)).

IV. DISCUSSION

A. Requests for Judicial Notice

1. The University’s Requests
The University requests that the court take judicial notice of electronic and paper correspd
between Ms. Krushwitz and the OCR dated June 6, 2006 (SRJIN Exs. B & C), June 8, 2006 (}
Ex. D), June 17, 2006 (SRJIN Ex. E), July 20, 2006 (SRJIN Ex. F), December 18, 2006 (SRJN
G), and January 30, 2007 (SRJN Ex. H).
Federal Rule of Evidence (“FRE”) 201(b) provides the criteria for judicially noticed facts: “/
judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) gen

known within the territorial jurisdiction of theiéit court or (2) capable of accurate and ready

ed

ciel

bral

determination by resort to sources whose accuracy cannot reasonably be questioned.” Recdrds,

reports, and other documents on file with administrative agencies — such as the OCR — are ju
noticeable.Lee v. City of Los Angele850 F.3d 668, 689-90 (9th Cir. 2008¢e also al-Kidd v.
Ashcroft 580 F.3d 949, 954 n.6 (9th Cir. 2008arsh v. San Diego Cn{y32 F. Supp. 2d 1035,
1043-45 (S.D. Cal. 2006).

The University received these documents from the OCR in response to a Freedom of Info
Act request for information related to Ms. Krushwitz’'s OCR case nunfeetHawthorne Decl. 5
Ex. C, ECF No. 54 at 2, 12; SRJN, ECF No. 55 at 2-3, 9. Many of the redacted documents
correspond to unredacted documents that Ms. Krushwitz produced in discovery and filed with
court. SeePlaintiff's Documents, ECF No. 51 Exs. G, J, CC, DD; SRJN, ECF No. 55, 1 1. All
the OCR Case/Docket Number reference 09-06-2129, which is the OCR case number for Ms
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Krushwitz’'s complaint.See alsad. § 2, Ex. A, ECF No. 55 at 2-3, 7, 9. In addition, Ms.

Krushwitz’'s August 22, 2007 letter describes several enclosures that she did not attach but whicl

reference several of the documents contained in the request for judicial @iioparePl.’s
Documents, ECF No. 51-2 at #ith SIRN, Ex. D, E, G.

Ms. Krushwitz does not object to the request, the documents are not subject to reasonabl

a)
-

dispute in that they are capable of accurate and ready determination, and the court takes judicial

notice of the documents.
2. Krushwitz's Requests for Judicial Notice
The University objects to consideration of the exhibits attached to Ms. Krushwitz’'s

Supplemental Opposition Brief because she digprmtide a declaration authenticating theGee

Suppl. Reply, ECF No. 57 at 6 n.1. The court did tell Ms. Krushwitz that she needed to subm|it

exhibits via a declaration. Still, the documents generally are the same sorts of records (eithe
admissions from the University or administrative records). Like the University’s proffered
documents, they are capable of authentication as business or public records. The University
not challenge them as inaccurate and raised an objection only in a footnote. The records do
change the outcome. The court denies the University’s objection as moot.

B. Timeliness of Filing Employment Disrimination Claims with the E.E.O.C.

Liberally construed, Ms. Krushwitz’'s complaint charges that her termination from the Cher
program violated the employment discrimination provisions of Title VIl and the AB#eCompl.,
ECF No. 1 at 1 (referring to Title VII), 10 (Notic#-Right-to-Sue letter referencing Title | of the
ADA). The University responds that Ms. Krushwitz’s claims are barred because she did not f|
timely discrimination claim with the E.E.O.C. Mot. Summ. J., ECF No. 31 at 5.

Under either the ADA’s employment discrimination provisions or under Title VII, before fili
suit, a plaintiff must timely file a discriminatiarharge with the E.E.O.C. 42 U.S.C. § 12117(a);
U.S.C. 8 2000e-5see Lutz v. Glendale Union High Schet3 F.3d 1061, 1067 (9th Cir. 2005).

> The documents could be authenticated easily by a custodial declaration from the O

|-

doe

not

nistl

(SHe

CR.

Any statements by Ms. Krushwitz also are admissions and not hearsay. Under the circumstance

the absence of an objection to easily-authenticated records of the OCR makes sense.
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Filing a timely charge is a statutory condition that must be satisfied before filing suit in federa
court. Zipes v. Trans World Airlines, In@55 U.S. 385, 393 (1982). In order to be timely, the
plaintiff must file a discrimination charge with the E.E.O.C. within 180 days after the alleged
violation. 42 U.S.C. 8§ 2000e-5(e). If the plainfifés a charge with an appropriate state agency
or she must file the charge within 300 days after the alleged violddionglas v. California Dept.
of Youth Auth.271 F.3d 812, 82&mended271 F.3d 910 (9th Cir. 2001).

Ms. Krushwitz filed her E.E.O.C. claim on April 29, 2009. Conant Decl., ECF No. 33 at 32

Krushwitz Decl., ECF No. 37 at 8, 14. The University argues that Ms. Krushwitz should have

he

—a

did not — file a discrimination charge with the E.E.O.C. within 180 days of January 9, 2005, thee dz

that the University notified her of her dismissal. Mot. Summ. J., ECF No. 31 at 6.

Ms. Krushwitz counters that the 180-day period began, at the earliest, on December 20, 2005

when her appeal of that decision was finally denied by the Administrative Committee of the
Graduate Council. Opp’n, ECF No. 36 at 7; Knwgz Decl., ECF No. 37 at 8. Ms. Krushwitz thg
asserts that her dismissal was final only as of January 2006 (when the University chancellor {
not to intervene on her behalf) and that her &atyr 2006 appeal to the OCR tolled the time to filg
her complaint with the E.E.O.C. Krushwitz Decl., ECF No. 37 at 8. The OCR denied her apj
March 4, 2009, and she filed her E.E.O.C. claim less than two months later on April 29, 2009
Conant Decl., ECF No. 33 at 32; Krushwitz DeEICF No. 37 at 8, 14. Alternatively, she assertq
that the equitable tolling doctrine excuses her timely failure to file with the E.E.O.C. Krushwit
Decl., ECF No. 37 at 8.

Ms. Krushwitz should have filed her charge with the E.E.O.C. within 180 days of January
2005. See42 U.S.C. 8§ 2000c-5(elpelaware State College v. Ri¢k&19 U.S. 250, 262 (1980);
Johnson v. Lucent Techns., @53 F.3d 1000, 1009) (9th Cir. 2011). Even if the date was
December 20, 2005, April 29, 2009 was too late. Pursuing the case with the OCR does not g
the analysis. First, pursuing cases with a state or local fair employment agency — as oppose(
another federal agency — tolls the 180-day peribeled2 U.S.C. § 2000e-5(e)({providing tolling
period when aggrieved party elects to file charges initially with a state or local fair employmer

agency)seelnternational Union of Elec. Radio & Mach. Workers, AFL-CIO, Local 790 v. RobH
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& Myers, 429 U.S. 229, 236 (1976) (pursing alternative remedy under a collective bargaining
agreement does not toll the time period to file E.E.O.C. charges). Second, the OCR issued if]
decision on March 4, 2009. Conant Decl., ECF No. 33 at 32. Ms. Krushwitz filed her E.E.O.(
charge on April 29, 2009. Krushwitz Decl., ECF No.a83714. Even if filing with the OCR operatg
like filing with a state agency, Ms. Krushwitz’s E.E.O.C. complaint would still be untimely bec
it was not filed within the earlier of (I) 300 dagfter the alleged unlawful employment practice
occurred, or (ii) 30 days after receiving notice thatstate or local agency terminated proceedin
42 U.S.C. § 2000e-5(e)(1).

Ms. Krushwitz next argues that the equitable tolling doctrine extended the time for her to f
E.E.O.C. complaint.

Equitable tolling may extend the time periods for filing a lawsuit or an agency complaint (S

S fir
d

AU S¢

el

uch

as the E.E.O.C. complaint here) if (1) the plaintiff's ignorance of the existence of a claim within th

limitations period is excusable, and (2) there is no prejudice to the defeisgsndohnson v.

Henderson314 F.3d 409, 4141 (9th Cir. 2008anta Maria v. Pacific Bel202 F.3d 1170, 1178

(9th Cir. 2000). Equitable tolling applies when — despite all due diligence — the plaintiff is ungble

obtain vital information bearing on the existence of her clédanta Maria 202 F.3d at 1178. The
test is whether a reasonable plaintiff would not kredwhe existence of a claim within the statute
limitations period.ld.

As set forth in the facts section, Ms. Krushwitz says that she learned of the E.E.O.C. remg
only in spring 2009 from the California Attorney General’s Office, and then she filed her E.E.(
complaint on April 29, 2009. Krushwitz Decl., ECF No. 37 at 5-6. She says the E.E.O.C. pur
her case for her and that she did not have to file her federal lawsuit until after she received h¢
to-sue letter on June 21, 201d. She asserts that her ignorance of the E.E.O.C. remedy is
excusable for several reasor®eKrushwitz Decl., ECF No. 37 at 4d. One reason is that her
illness hampers her ability to review her legal options. Krushwitz Decl., ECF No. 37 at 7. Sh
argues that others are to blame for her ignorance in that she was not given the best advice e
the OCR, the DOJ, or Dr. Derek Coates at the University. All failed to tell her that she should
contact the E.E.O.Cld. at6-8. For example, she says that she spoke with the DOJ in 2006, al
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they failed to advise her to contact the Deparit of Labor. Krushwitz Decl., ECF No. 37 &t 6.

In Santa Maria the Ninth Circuit reversed as an abuse of discretion a district court’s applicptiol
of the equitable tolling doctrine because thentitii“knew or should have known of the possible
existence of a disability discrimination claim the day he was fired.” 202 F.3d at 1178. In that|cas
the plaintiff knew that he had a disability, ttwd employer knew of his disability and continued
treatment, that his employer had been in contact with his physician, that his performance suffere
a result of his disability, and that his employer fired him just four months after he returned fro:E
disability leave.Id.

Ms. Krushwitz’'s circumstances are similar to thos8amta Maria Ms. Krushwitz and the
University knew she had a disability for which she was being treated. In fact, Ms. Krushwitz allec
that she requested — and was denied — reasonable accommodation from the University. Like the
Plaintiff in Santa Maria Ms. Krushwitz should have been aware of her possible claim as soon ps t
adverse action occurred on January 9, 2005. Her other explanations do not change this result.

First, according to her declarations, the bad advice that Ms. Krushwitz allegedly received as
2006. See suprpages 4-5 (discussing how DOJ should have told her in 2006 to contact the
E.E.O.C.) But the 180 days started on January 9, 2005 and had run by 2006. Thus, the bad|adv
came too late to do any harm. Even if the 180-day period began in 2006 and was tolled for spme
period, a 180-day period starting then also is long past. Ms. Krushwitz’s citatiomnrisfarria v.
INS 321 F.3d 889 (9th Cir. 2003), does not alter the analysis. That case involves a lawyer who
tricked his non-English speaking client into signing an affidavit taking the blame for an untimgly
filing that resulted in the court’s terminating his deportation case. His attorney’s malfeasance me
that the court excused the untimely filing and permitted the petitioner to file a motion to set agide
default. See321 F.3d at 892-93, 899. That situation has nothing to do with this one. The couftin

any event sees no obligation of any of the agencies post-2006 (or even before) to point Ms.

® The court previously rejected Ms. Krushwitz's argument that her pursuit of her OCR
complaint tolled the time period for filing her E.E.O.C. complaint. Thus, it is irrelevant that thd
OCR delayed ruling on Krushwitz’s 2006 appeal until March 4, 2@¥Compl. ECF No. 1 at 7
and Krushwitz Decl., ECF No. 37 at 5 (OCRpesded to her only after Sen. Dianne Feinstein
intervened on her behalf).
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Krushwitz to the E.E.O.C.
Second, Ms. Krushwitz has not shown that her poor health is the kind of situation — like a
disability where a plaintiff cannot engage itisaal thought and deliberate decisionmaking — tha

excuses her ignorance or made her unable to pursue her laBseigohnson v. Lucent

Technologies In¢653 F.3d at 101Melendez-Arroyo v. Cutler-Hammer de Puerto Rico Co., In¢.

273 F.3d 30, 37-38 (1st Cir. 2001) (addressing 300peawd for filing claim with the E.E.O.C.).
The court notes Ms. Krushwitz’s filing of pleadings, engaging in discovery, and engagement \
several administrative agencies during her challenges to her dismissal.

Thus, nothing excuses Ms. Krushwitz’s failurditle a complaint with the E.E.O.C. within 180
days after January 9, 2005. Ms. Krushwitz’s late-filed 2009 E.E.O.C. complaint does not toll
statue of limitations.

C. Timeliness of the Non-Employment Claims and Effect of the OCR Complaint

The University argues that the statute of limitations bars Ms. Krushwitz’'s non-employment

disability discrimination claims — meaning, claims based on her status as a dismissed graduate

student as opposed to a dismissed employee — under Title Il of the ADA and Section 504 of t
Rehabilitation Act of 1973, 29 U.S.C. § 794. Mot., ECF No. 31 at 8. Ms. Krushwitz responds
her filing of her complaint with the OCR operates to equitably toll the statute of limitations ang
she did not have to file her federal lawsuit until after the OCR issued its final denial of her apy
March 4, 2009. Opposition, ECF No. 36 at 5.

1. Statute of Limitations

The ADA and the Rehabilitation Act do not contain statutes of limitations, and thus the col
applies the statute of limitations of the most analogous stateSaw Pickern v. Holiday Quality
Foods Inc, 293 F.3d 1133, 1137 n.2 (9th Cir. 2002) (cittdgodman v. Lukens Steel C482 U.S.
656, 660 (2004))Addisu v. Fred Meyer, Inc198 F.3d 1130, 1140 (9th Cir. 200Dpnoghue v.
County of Orange848 F.2d 926, 930 (9th Cir. 1987) (citidghnson v. Railway Express Agency,
Inc., 421 U.S. 454, 462 (1975)).

The Ninth Circuit has applied California’s personal injury statute of limitations to civil rights

cases.SeeStanley v. Trustees of the California State Univerdi®g F.3d 1129, 1134 (9th Cir.
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2006) (applying to a Title IX case and collecting cases applying the statute to other civil rightg

cases). The Ninth Circuit has applied it to a Section 504 Rehabilitation Act claim based in pajrt ot

whole on the parties’ agreement that it appli8ee Douglas v. California Dept. of Youth Au#v.1l
F.3d 812, 823 & n.11 (9th Cirgmended271 F.3d 910 (9th Cir. 20019ee alsdaviton v.
Columbia/HCA Healthcare Corp241 F.3d 1131, 1135-36 (9th Cir. 2001) (collecting out-of-circ
cases holding that the forum state’s personal injury statute applies to section 504 claims, obsg
that district courts have adopted this view, and declining to reach the issue as unnecessary {t(
holding). District courts generally apply the twear statute to section 504 claims, and this cour
adopts that approactsee Brown v. Napa Valley School Disto. C-11-5673 JCS, 2012 WL
1831539, *5-*6 (N.D. Cal. May 18, 2012).

The case law is more unclear about whether the two-year statute applies to the AD/Selain.

id. at *8-*10 (collecting cases, noting that some distcourts apply California’s two-year statute (

it
ervi
D itsS

|

L

i

limitations for personal injury cases, and determining nonetheless that the state statutory equival

of a Title Il ADA claim is California Civil Code § 54.1, the Disabled Persons Act, which has a
year statute of limitationsgf. Pickern 293 F.3d at 1137 n.2 (assuming without deciding that twq
year statute of limitations applied to an ADA claim). The University assertStiualeyprovides

stronger authority for applying a two-year statute than the unpublBsioseh decision that applies 3

three-year statute. Section 504 prevents empdayed organizations from denying individuals with

disabilities an equal opportunity to receive program benefits and services. Ms. Krushwitz chd

hre

-

=0

llen

the denial of an equal opportunity to obtain a graduate degree because she was not given additic

accommodations. Thus, the University concludes, applying the statute’s two-year personal-if
statute of limitation is the most consistent aggioboth with the facts of this case and circuit
decisions applying such personal-injury statutelgmitation to statutory discrimination claims
when the statutes themselves are silent. Supp. Brief, ECF No. 53 at 2 n.1.

Regardless of whether the statute of limitations is two or three years for the ADA claim, al
federal claims are barred under the statute of limitations because Ms. Kruswitz filed her lawsi
September 21, 2011, over six years after the University’s allegedly unlawful act on January 9

Ms. Krushwitz’s pursuit of other remedies does not establish equitable tolling that alters that
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conclusion.
Federal law determines when a cause of action accrues and the state statute of limitations

to run. See Cline v. Bruset$61 F.2d 108, 110 (9th Cir. 1981). A cause of action accrues, and

statute begins to run, when a plaintiff knows or te@son to know of the injury that is the basis of

the action. Alexopulos v. San Francisco Unified Sch. DBL7 F.2d 551, 554-55 (9th Cir. 1987).
this case, as discussed above, that date was January 9, 2005. (Even if it were December 20,
date the University notified Ms. Krushwitz that it denied her appeal, the outcome is unchange
The issue is whether Ms. Krushwitz’s request for relief from the University chancellor and her
subsequent OCR complaint equitably toll the statute of limitations.
“A plaintiff's pursuit of a remedy in another forum equitably tolls the limitations period if the

plaintiff's actions satisfy these factors: (1) timelytine to the defendants in filing the first claim; (

5 be

the

20!
d.)

h

2)

lack of prejudice to the defendants in gathering evidence for the second claim; and (3) good faith

and reasonable conduct in filing the second clai@etvantes v. City of San Diego F.3d 1273,
1275 (9th Cir. 1993). In the absence of a federal rule (which is true here), “[a]long with the
limitations period, the court borrows the state’s equitable tolling rules, absent a reason not to

Daviton, 241 F.3d at 1133rown No. C-11-5673 JCS, 2012 WL 1831539, at *6, *10 (quoting

Daviton, 241 F.3d at 1135, and applying equitable tolling to section 504 claim and ADA claim).

California, the rule is that when exhaustion of administrative remedies is a prerequisite to a ¢
action, the limitations period is suspended during the administrative proceeBnoggy No. C-11-
5673 JCS, 2012 WL 1831539, at *6 (quotation and Califocase citations omitted). “[R]egardle
of whether exhaustion of one remedy is a prerequisite to the pursuit of another, if the defendd
not prejudiced thereby, the running of the limitations period is tolled when an injured person |
several remedies and, reasonably and in good faith, pursuedidne.”

There are three time periods where the statute of limitations period arguably is tolled for th
non-employment claims. The first is the period from January 9, 2005 (the dismissal date) to

December 20, 2005 (the University’s denial of Ms. Krushwitz’s appeal). The court finds that t
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period is excluded from the statute of limitatidn$he second is from December 20, 2005 throug
her petition to the University Chancellor in January and February 2006 (with an end date of
February 24, 2006). The third is the period during which Ms. Krushwitz pursued her complair
the OCR.

As to the second period, the December 20, 2005 letter advised Ms. Krushwitz that her apy
was denied and that she was not eligible to register for the Spring 2006 semester or after. Si
Decl., Ex. E, ECF No. 56 at 36ee also idat 28 (appeal is final). Ms. Krushwitz’s petition to the
Chancellor was not a remedy actual available to Bee BrownNo. C-11-5673 JCS, 2012 WL
1831539, at *6. The court does not exclude the time from December 20, 2005 to February 24

As to the period of the OCR complaint, Ms. Krushwitz argues that the statute of limitationg
should be equitably tolled from the date she filed her OCR complaint in February 2006 to Ma
2009, when the OCR rejected her app&deSuppl. Opp’n, ECF No. 56 at 2, 8-9. The Universit
counters that equitable tolling does not apply because it was not notified of the administrative
appeals and that Ms. Krushwitz’s claims are barred in any event. Mot., ECF No. 53 at 5.

Under 34 C.F.R. 8§ 105.41, the OCR processes complaints under procedures established
E.E.O.C. in 29 C.F.R. part 1613 pursuant to section 501 of the Rehabilitation Act. Complaint
be filed within 180 days of the date of the alleged act of discrimination, and the OCR “may ex
the time period for good cause.” As discussed alBn@ynandDaviton establish that equitable
tolling can be appropriate while a plaintiff pursues a complaint with the C8&e.BrownNo. C-
11-5673 JCS, 2012 WL 18315348,*6 (applying equitable tolling to section 504 claim), *10
(applying tolling to ADA claim).

Ms. Krushwitz originally said that she filed her OCR complaint on February 6, Z66.
Krushwitz Decl., ECF No. 37 at 5, 1&he now produces what appears to be a computer printo
a webpage that contains an explanation that she “submitted an appeal [of the December 20,
decision] to Chancellor dated 30 January 2006. Chancellor reviewed information with a colle

on 10 February 2006. As of 24 February 2006 | have not heard from the Chancellor’s office.’

" The federal cases toll the statute for administrative proceedings.
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Suppl. Opp’n Ex. D, ECF No. 56 at 20. Assuming that the document is admissible, it does ng
establish that Ms. Krushwitz submitted her OCR Complaint on February 24, 2006. Itis just a
computer print out that shows that date as aeafse point. By contrast, the uncontroverted recd
from OCR shows that Ms. Krushwitz filed her OCR complaint on June 6, Z28€5RJN, ECF No.
55.

Accordingly, the court finds that the statute of limitations on Ms. Krushwitz’s claims ran frg
December 20, 2005 to June 6, 2006, a total of 168 days. (The court notes that if Ms. Krushw
submitted a sworn declaration that she submitted the OCR complaint on February 24, 2006,
extra days would be added to the statute of limitations clock.)

The court assumes that the statute of limitations clock stopped from June 6, 2006 until D¢

m
tzh
102

cen

18, 2006, the date the OCR denied her request for reconsideration of its denial of her complaint.

waited until August 22, 2007 to appeal the decision, and thus the statute of limitations ran for
another 247 daysSeeBrown 2012 WL 1831539, at *6.

The court assumes that the clock stopped again from August 22, 2007 to the OCR'’s final
on March 4, 2009. The clock then ran from March 4, 2009. Assuming a three-year statute of
limitations (and it may be two), the statute of limitations expired on January 132 Z0\ith the
extra 102 days assuming an OCR complaint filed on February 24, 2006, the statute of limitati
expired on April 25, 2011.) Ms. Krushwitz filed this lawsuit on September 21, 2011. Her claif
barred.

V. CONCLUSION

The court GRANTS the University’s motion for summary judgment.

This disposes of ECF No. 31.

IT IS SO ORDERED.

LAUREL BEELER
United States Magistrate Judge

8 The court reaches this date as follows: 3 years (1095 days) - 168 days - 247 days =
days remaining as of March 4, 2009. 680 after March 4, 2009 is January 13, 2011.
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