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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

STEPHEN B. TURNER, No. 11-cv-5176 CRB

Plaintiff, ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY
V. JUDGMENT AND DENYING
PLAINTIFF’'S MOTION FOR
MELODY SMITH, et al., PARTIAL SUMMARY JUDGMENT

Defendants.

This case has gone on for quite some time. And now it ends.
l. BACKGROUND

05

Since filing this suit pro sm 2011, Plaintiff Stephen Turner has submitted 342 pajges

of complaints alleging that his parole officers mistreated him in an impressive variety @
ways. _Se€ompl. (dkt. 1) (4 pages); FAC (dkt. 9) (89 pages); SAC (dkt. 64) pt. 1 (86

pages); SAC (dkt. 64-1) pt. 2 (74 pages); TAC (dkt. 79) (63 pages); 4AC (dkt. 134) (2¢
pages); 5AC (dkt. 168) (9 pages). His sprawling allegations have included that his pa
officers conducted unlawful searches and seizures, violated the “knock-and-announce
and retaliated against him by conducting parole compliance checks, arresting him for |

violations, and revoking his parole. See,,&44.C 11 75(a)—(g). He has also alleged that

parole conditions barring him from associating with his fiancée or traveling out of the ¢
without prior permission were unconstitutional. See, eg{{ 35(a)—(d); 65(b)(iii))—(v).

After Turner filed his Fourth Amended Complaint, the Court granted in part and
denied in part the officers’ motion for judgment on the pleadings. From the bench, it g
the motion as to—among other things—Turner’s claims for violations of his right “to p¢g
and access the courts” and his right against “unlawful search and seizuréit’dsee

Transcript (dkt. 15) at 4:17-21. The Court denied the motion as to—among other

b1 LN} 7w

things—"absolute immunity,” “retaliation,” “right to freedom of association,” “right to

marry,” and substantive due process. alit4:21-5:5.
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The Court then appointed counsel to represent TurnerOfkse (dkt. 153). When
that didn’'t work out, the Court appointed new counsel. Nbete to Withdraw (dkt. 160);
Order Granting Mot. to Withdraw (dkt. 165); Not. of New Counsel (dkt. 167). With
counsel’s assistance, Turner filed his (mercifully) nine-page Fifth Amended Complaint
alleges that the officers prohibited him from associating with his fiancée as a special
condition of parole, se@AC { 16, conducted a retaliatory compliance check in April 201
seebAC 1 17; Turner Depo. (dkt. 181) 145:1-146:21, threatened that “bad things” wou

happen if he did not drop pending lawsuits or refrain from filing new ones in Decembef

2011, se®AC 11 18-20, and arrested him on April 13, 2012 for traveling to San Franc

for a court hearing without permission, $&C § 21. Although he makes no mention of i

He¢

1,
d

SCO

in

his complaint, Turner also alleges that he was arrested on December 12, 2011 in retarljiatic

for reporting the threat of “bad things” to come. Turner Decl. (dkt. 182) 1 21-22; Tur
Depo. 111:19-112:8.

Turner maintains that these acts violated his “constitutional rights under the Firg

Fourth, Fifth and Fourteenth Amendments” to (1) “use the judicial system to petition thie

government for redress,” (2) “associate and communicate with close family members;’

(3) “be free from arbitrary and capricious law enforcement and undue police intrusions.

5AC 11 25(a)—(c). He also brings state law claims. 52€2 11 29-44. Because Turner is
no longer on parole, he seeks money damagesPrager (5AC p.7) 11 1-6. The officers
moved for summary judgmehtSeeDef. MSJ (dkt. 184) at 1. Turner moved for partial
summary judgment as to (2) and (3). Pl. MPSJ (dkt. 180) at 2.

After reviewing the moving papers, the Court ordered further briefing on whethe

“Defendants Sims, Smith, and/or Bent [are] entitled to summary judgment on the claim

* Turner insists that the officers have moved only for partial summary judgmer]. Sgp'n
(dkt. 190) at 10 (“Defendants make arguments concerning the other aspects of Plaintiff's cast
at 1 (“[T]heir motion makes no argument that tlaeg entitled to judgment on . . . ."”); Pl. Supp. R€
(dkt. 200) at 1 (“Neither party sought summary ju@éginon the issue of access to Court.”). H
mistaken. The officers captioned their motion fansary judgment as such and asked the Cour
grant summary judgment in their favor and agaitlaintiff Stephen Turner"—full stop. MSJ at
They also argued that “any access to courts or dulasrest claims have already been dismisse
the Court and continue to fail for theasons already determined[.]”_ I@hat is all they said, but the
said it, and so they have properly moved for summary judgment as to all of Turner’s claims.
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Turner’s arrest in December 2011 violated his First Amendment rights because it was
in retaliation for refusing to drop pending lawsuits.” &rder (dkt. 196). The parties’
submissions brought the following facts to light:

On December 7, 2011, Defendant Gregory Sims allegedly told Plaintiff Stephen
Turner that “bad things” would happen if he did not drop his pending lawsuits and refra
from filing new oneg. 5AC 11 18-20; Turner Depo. 122:20-24; Turner Supp. Decl. (d}

201) 1 4. “Around the same time, approximately December 7,” Turner was at a sex-of

ma

b

n
(L.

fenc

group therapy sessidnTurner Supp. Decl. 1 5. Another parolee in the group reportedjo
nyo

Defendant Melody Smith that, during the session, Turner yelled, “They can fuck with

else, but they ain’t fucking with me! I’'m too old to be told what to do. What's her nam

Melody Smith? By the time | get done with her, she won'’t be singing any more mefbdigs.

Smith Supp. Decl. (dkt. 199-1) | 7; Parole Revocation Dec. (dkt. 199-2) at 3. Smith t
contacted the group counselor, who confirmed the other parolee’s atc@mith Supp.

Decl. § 7. Knowing that Turner had a prior conviction for publicly carrying a loaded firg
she informed the Sexual Assault Felony Enforcement (“SAFE”) Task Force about the
statements, who took Turner into custody on December 121§ [d-8. Turner resisted arre
and had to be carried to the patrol car. 7I8. Because he expressed suicidal ideations,

SAFE agents took Turner to a psychiatric facility for treatment. Tistner Supp. Decl. { 8.

> The next day, Turner “went to the Federaldur of Investigation and to the U.S. Attorne
office in San Francisco” to report Sims. Turner Supp. Decl. (dkt. 203-1) T 4.

* Although it is not clear that the session ocaliefer the encounteritli Sims, the Court mus
assume that it was for the purposes of summary judgmentArféieeson v. Liberty Lobby, Inc477
U.S. 242, 255 (1986).

* Turner maintains that he in fact “said sonmagio the effect thdtvhen I’'m done with thesg

lawsuits, Smith isn’t gonna be singing any mordadies.” Turner Supecl. (dkt. 203-1) 5. H
also insists that these statements were “gokiagly and certainly not threateningly.” Id.

° Turner is mistaken that these statements from his fellow parolee and group couns
necessarily hearsay. S&wpp'n (dkt. 200); Objection (dkt. 204). They could—and presum
would—be offered for their effect on the listener (tBatith had cause for concern) rather than fon
truth of the matter asserted (that Turner dichict 6ay these words). dhis not hearsay. Séed. R.
Evid. 801(c)(2); see also, e.tnited States v. Payn@44 F.2d 1458, 1472 (9th Cir. 1991). Defendd
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had every right to respond to Turner’s argumettiéaontrary on reply, while the Court has every right

to, well, get it right.
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After being medically cleared three days later, Turner was transferred to the Sa

Rita Jail for allegedly violating his parole by making criminal threats and resisting arrest.

Smith Supp. Decl. § 9. The Board of Parole found probable cause to detain Turner on
charges._Id{ 10. It ultimately upheld the latter but dismissed the former because “the
was not immediate.” Parole Revocation Dec. at 3.
. LEGAL STANDARD

The Court may grant a motion for summary judgment “if the movant shows that
IS no genuine dispute as to any material fact and the movant is entitled to judgment ag
matter of law.” Fed. R. Civ. P. 56(a). A principal purpose of summary judgment “is to

isolate and dispose of factually unsupported claims.” Celotex Corp. v. CATet).S. 317,

323-24 (1986). A dispute is genuine if the admissible evidence on the record “is such

reasonable jury could return a verdict” for either party. Anderson v. Liberty Lobby4¥t
U.S. 242, 248 (1986). A fact is material if it could affect the outcome of the suit under
governing law._ldat 248-49 (quoting First Nat’'l Bank of Ariz. v. Cities Serv.,G81 U.S.

253, 288 (1968)). To determine whether a genuine dispute as to any material fact exis
Court must view the evidence in the light most favorable to the non-moving parat. 2kb.
In determining whether to grant or deny summary judgment, it is not the Court’s

“to scour the record in search of a genuine issue of triable fact.” Keenan v. Hl&Bd

1275, 1279 (9th Cir. 1996) (internal citation omitted). Rather, the Court may rely on th
nonmoving party to “identify with reasonable particularity the evidence that precludes
summary judgment.”_IdBut although the Court need only consider materials cited by t
parties, it may also consider other materials in the record. Fed. R. Civ. P. 56(c)(3).
. DISCUSSION

In their initial briefs, the parties focused almost entirely on whether Turner may
recover for the alleged violation of his substantive due process right to associate with
fiancée._Se®ef. MSJ at 6-14; Pl. Opp’n (dkt. 190) at 3—10; Def. Reply (dkt. 194) 4-1(
MPSJ at 4-7; Def. Opp’n (dkt. 189) at 4-9; PI. Reply (dkt. 195) at 2-5. That was regreg
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a fruitless exercisk.Absolute immunity is an absolute bar to damages claims against “{
officers for imposing allegedly unconstitutional parole conditions,” like the one prohibit
Turner from associating with his fiancé&hornton v. Brown757 F.3d 834, 839—40 (9th.

Cir. 2013);_Swift v. California384 F.3d 1184, 1189 (9th Cir. 2004).

Absolute immunity does not, however, bar claims that parole officers “enforced”

conditions of parole in “an unconstitutionally arbitrary or discriminatory manner.” Thor

Dalro

ng

ntor

757 F.3d at 840. Turner alleges something of the sort, namely that he was retaliated agai

when (1) parole officers conducted a compliance check in April 201584 17; Turner
Depo. 145:1-146:21, (2) Defendant Gregory Sims said in December 2011 that “bad th
would happen if he did not drop pending lawsuits or refrain from filing new oneSAsee
19 18-20; Turner Depo. 122:2-24, (3) Defendant Melody Smith had him arrested on
December 12, 2011 for making criminal threats, Turner Decl. (dkt. 182) 1Y 21-22; Tur
Depo. 111:19-112:8; Turner Supp. Decl. § 9, and (4) arrested him again on April 13,
for traveling to San Francisco without permission for a court hearing/s@d| 21; Turner
Depo. 105:5-110:24.

As to the first allegation, the only evidence that the April 2011 compliance check

retaliatory is Turner’s testimony that Defendants “despise” him.T8e®er Depo. 146:2—-14

A“naked assertion” of nefarious intent will not survive a motion to dismiss, Bell Atlantid

Corp. v. Twombly 550 U.S. 544, 557 (2007), let alone summary judgment. Turner’s Fi

Amendment retaliation claim arising out of this incident therefore fails. And because €

“ It appears that the parties took the Court’s reference to “absolute immunity” when ru
the officers’ motion for judgment on the pleadingseasoving that issue from the case entirely, ra
than just for acts that, unlike imposing a parole condition, are not quasi-judicial.

’ Besides disposing of Turner’s claim thatf@wlants violated his “right to associate &

ings
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communicate with close family members, including [his] fiancée, and the right to marry his fighcé

5AC 1 25(b), it also does away wittstalaim that they violated his “right to use the judicial systel
petition the government for redress,” to the extkat other parole conditions allegedly impinged

that right, 5AC 1 25(a). And to the extent Turm&intains that his “difficulty reaching” Smith abojut

attending court hearings also violated that righiner Supp. Decl. § 2, he is wrong. For one th
Turner must have some evidence that he sufferedtaial injury related to his lawsuits caused by

difficulty—for example that his case was dismissed. [Seeis v. Casey518 U.S. 343, 351 (1996).

He has none. For another, Turner could simplyehaquested leave tp@ear in court by telephon
Instead, he chose to leave the jurisdiction withounssion in violation of his parole. That’s on hi
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suspicionless searches of California parolees pose no Fourth Amendment Bribiaieis,
the end of the matter. S&amson v. Californieb47 U.S. 843, 846 (2006); see alzal.

Penal Code § 3067(b)(3) (requiring all California inmates to agree to searches done “\

without a search warrant” and “with or without cause” before being released on parole).

As to the second, third, and fourth allegations, the most Turner can do is bring R
Amendment claims for retaliatory arrest on the theory that the “bad things” threatened

Sims were his arrests on December 12, 2011 and April 13,°2TbZrevail on such a

claim, Turner must show that a retaliatory motive was “a but-for cause” of his arrest. K

City of Yakimg 706 F.3d 1188, 1193 (9th Cir. 2013). But because there is “almost alw

weak inference of retaliation whenever a plaintiff and a defendant have had previous

® Turner also alleges that Defendant Bestridge violated the knock-and-announce rule w
conducting the April 2011 compliance check. SA€ § 17; Turner Depo. 123:8. But that is not
per seFourth Amendment violation. Wilson v. Arkans&44 U.S. 927, 934 (1995). And even i
made a difference that Turner’s parole conditi@fisrenced searches done “without a warrant” bu
searches done “without suspicion,” Parole Coodgi(dkt. 186-2) at 2, and even if the complia
check was indeed done without suspicion, the oieesuld still be entitled to qualified immunity.
2013, the Ninth Circuit expressly declined to decide “whether the Fourth Amendment g
suspicionless searches of probatiomérs have not accepted a suspicionless-search condition,” U
States v. King 736 F.3d 805, 810 (9th Cir. 2013) (emphasis added), to say nothing of Cal
paroleesvho, again, are required by law to agresuoh a condition before being released,Gak
Penal Code § 3067(b)(3). It wamus far from clearly establisheduan 2011 that an omission like th
one here transforms an otherwise reasonable search into an unreasonable one.

° Turner asserts that Sims’s alleged threatsgnd-alone First Amendment claim that surv
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summary judgment. Sdd. Supp. Resp. at 6 n.3. Not so. “In a constitutional tort, as in any other,

plaintiff must allege that the defendant’siac caused him some injury.” Resnick v. Hgy2E3 F.3d

ble

443, 449 (9th Cir. 2000). So to survive summagment, a plaintiff must offer enough admissi
evidence for a reasonable jury to find that he suffareidjury as a result of the defendant’s retalia

ory

action. _Sedé\nderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986) (liayg out summary judgment

standard). Turner has not done so. Inthe Aimg¢tndment retaliation context, although a plaintiff n¢ed
not show that his “speech was actually suppressetdhimited” as a general matter, he must still sHow
(1) that the defendant “intended to interfemgith his First Amendment rights and (2) that |he

suffered“some injury as a result” of the defentaattion. _Arizona StudesitAss’n v. Arizona Bd. o

Regents824 F.3d 858, 867 (9th Cir. 2016). For examptiefandant might have deprived the plainyiff

of a financial benefit, sad. at 863, or arrested him without probable causelMss®iocino Envt’l Ctr.

v. Mendocino Cty.192 F.3d 1283, 1290 (9th Cir. 1999). Turrmewever, points to words and words
alone. He alleges that he “was really shooknghextremely nervous and upset” after the interaction,

Turner Supp. Decl. 1 4, but “huadlings differ from legal injury,” Freedom From Religion Foundat
Inc. v. Obama641 F.3d 803, 807 (7th Cir. 2011). No reasoa@lnly, for that matter, could conclug
that Sims’s alleged threat caused Turner’s lgpggchological problems. With nothing else to sat
the actual-injury requirement, Turner must indekdw an actual chilling effect on his speech.

Spokeo, Inc. v. Robind 36 S. Ct. 1540, 1548 (2016) (holding that &0 injury to be “concrete” undg
Article 11, it must “actually exist”). Bcause he did not drop pending lawsuits, 13geer Decl. { 21
or indicate that he refrained frdiiing any new lawsuits becauséthe alleged threat, see, e furner
Supp. Decl. { 4, he cannot, and so this claim cannot survive summary judgment standing alo
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negative interactions,” whether the arrest was objectively reasonable plays a critical rg
the analysis? SeeDietrich v. John Ascuaga’s Nuggé&®8 F.3d 892, 901 (9th Cir. 2008).

Otherwise, “nearly every retaliatory First Amendment claim would survive summary
judgment,” threatening government officials with “the disruption caused by unfounded
claims.” 1d.(quoting_Skooq v. Cnty. of Clackamak69 F.3d 1221, 1232 (9th Cir. 2006)).

For most retaliatory arrest cases, courts look to whether the officers had probabje

cause because, for most arrests, that is the bar for objective reasonablengksNifde

Circuit law is unclear whether the presence of probable cause is dispositive or merely
probative in such cases. Compdeck v. City of Upland527 F.3d 853, 863—64 (9th Cir.
2008) (requiring plaintiff to prove the absence of probable cause)Diathich, 548 F.3d at
901 (observing that probable cause, though “not dispositive,” is highly probative). But

minimum, it is clear that a retaliatory-arrest claim will not survive summary judgment if
is “very strong evidence of probable cause and very weak evidence of retaliatory moti
Dietrich, 548 F.3d at 901.

This is not most retaliatory arrest cases. Turner was on parole for both arrests.
officers do not need probable cause to arrest a paroleéSh8eman v. U.S. Parole Comm
502 F.3d 869, 884 (9th Cir. 2007). Instead, they need only a reasonable belief that a
violation has occurret!. 1d.; see alsdJnited States v. Butche®26 F.2d 811, 814 (9th Cir.

1994) (citation omitted) (reasoning that the “arrest of a parolee is more like a mere tral
the subject from constructive custody into actual or physical custody”). The parties do
cite a case—and the Court knows of none—that clearly establishes whether probable
or this lower standard informs the analysis of a retaliatory-arrest claim brought by a pa

So just as it was unclear in Reichle v. Howad®? S. Ct. 2088 (2012), whether thg

average person has a “right to be free from a retaliatory arrest that is otherwise suppo
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probable cause,” icht 2094, here it was unclear whether a parolee has right to be free fron

% This is all the more critical when it comes to parole, which is chock-full of potenti
negative interactions. See, €lawrner v. Smith et glno. 11-cv-5176-CRB (N.D. Cal) (this case).

' Parole officers may also ask the police to nthkearrest rather than do it themselves.

Butcher 926 F.2d at 814.
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retaliatory arrest otherwise supported by a reasonable belief that he had violated his p
or, for that matter, posed a potential threat to his parole officer. As a result, the officer
entitled to qualified immunity unless it was unreasonable to believe that either concerr
applied heré? Seeid.; see alsdMullenix v. Lung 136 S. Ct. 305, 309 (2015) (per curiam)

(holding that critical question for qualified immunity is “whether the violative nature of
particularconduct is clearly established”).

Turner does not (and cannot) dispute that he violated his parole in April 2012, o
Smith knew about the violation. S&arner Depo. 109:12-21 (“She arrested me becauss
went to the federal courthouse without her prior approval.”); Am. Parole Conditions (dk
186-5) at 5 (requiring prior approval for travel outside Alameda County). It was theref
reasonable to believe that he had violated his p&raQualified immunity applies.

The same is true for his December 2011 arrest. Because this piece of the puzz
objective, it does not matter what Turner actually said or intended—or what Smith actt
thought. What matters is what the fellow parolee and group counselor communicated
Smith!* See, e.g.Terry v. Ohig 392 U.S. 1, 21-22 (1968) (noting that an objective test

whether “the facts available to the officer at the moment of the seizure or the search ‘v
a man of reasonable caution in the belief’ that the action taken was appropriate”). Anc
though their version of what Turner said fell short of a true criminal threaGalePenal

Code § 422, Smith could reasonably believe that Turner posed a potential threat to he

based on their accouht.Qualified immunity applies here too.

2 “The plaintiff bears the burden of showin@thhe right at issue was clearly establishe
Sorrels v. McKee290 F.3d 965, 969 (9th Cir. 2002). Turner has not met that burden here.

2 For this reason, there was nouRh Amendment violation. S&herman502 F.3d at 884!,

** As already discussed, sepranote 5, Smith may testify to these statements so long as
are offered for their effect on the listener. Taurt considers them for that purpose only. Wh4
more, Turner was present for the session and cbukldt the very least identify the group counse
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But because Turner did not seek her out—or becheseould have confirmed corroborating the other

parolee’s story—she did not offer a declarationtipg what she told Smitln dispute. (Their
conversation is of course outside Turner’s personal knowledge, so his word won't do.)

15

So again: no Fourth Amendment violation. Séerman502 F.3d at 884.
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The foregoing is enough to dispose of Turner’s retaliatory-arrest claims, but it is
their only fatal flaw. Here, as in Dietrich v. John Ascuaga’s Nydgk F.3d 892 (9th Cir.

2008), “no reasonable juror could find from the undisputed facts that Defendants acteq
retaliation for Plaintiff’'s First Amendment activities.” lat 901. Turner alleges that Sims
threatened “bad things” to come but does not dispute that 8reithated both arrests. Tha
being so, “the causal connection required here is not merely between the retaliatory a

of one person and that person’s own injurious action,” as in most retaliatory-arrest cas

not

| in

it

Mt

es,

“but between the retaliatory animus of one person and the action of another,” as in Haftm:

v. Moore 547 U.S. 250, 262 (2006) (holding that, for this reason, the absence of probg

cause must be pleaded and proved in retaliatory-prosecution cases). Turner points to

affirmative evidence suggesting that Smith instigated his arrest not out of reasonable ¢

for her safety, but to ensure that Sims’s alleged threat of “bad things” had teeth. Likev
he points to no affirmative evidence suggesting that Sims played a role in the arrests.
Defendant John Bent, Turner baldly asserts that he “ratified” the arrests but, yet again
provides no evidence to back it up. Seener Decl. (dkt. 182) § 22; see generdliyner
Supp. Decl (making no mention of Bent).

The most Turner can muster regarding his December 12, 2011 arrest is that it ¢
five days after Smith learned about his alleged statements, which he argues is a “remg
delay. PIl. Supp Resp. (dkt. 200) at 2. There is nothing remarkable about it. Arrests d
always, or even often, happen immediatéBut whatever scintilla of evidence the five-d

delay might provide, it is insufficient. For example, Maidhof v. Celéyd F. App’x 734

(9th Cir. 2016), reversed a denial of summary judgment on a retaliatory-arrest claim ag

ble
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police chief even though he had praised protesters “getting booked so they won't be aple

participate in [a] rally.”_Idat 736. If that is not enough, this is far from enotigh.

** Here, to name one of countless possibilities, Turner's housing situation was in flux
those five days. SekRurner Supp. Decl. T 7.

7 Although_Beck v. City of Upland27 F.3d 853 (9th Cir. 2008), allowed a retaliatory-ar
claim to survive summary judgment where the pifiivas accused of making criminal threats, t
case is readily distinguishable. First, there the wame officers confronted by the plaintiff abg
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Turner’s claim regarding the April 13, 2012 arrest is even weaker. Sims alleged
threatened him on December 7, 2011—four months earlier. i hatmarkable delay.
IV.  CONCLUSION

For the foregoing reasons, none of Turner’s federal law claims can survive sum
judgment. The Court therefore lacks supplemental jurisdiction over his state law clain
28 U.S.C. § 1367. Accordingly, the Court GRANTS the officers’ motion for summary

judgment and DENIES Turner’s motion for partial summary judgment. Pursuant to Ciyi

Local Rule 7-1(b), it does so without oral argument.

& —

CHARLES R. BREYER
UNITED STATES DISTRICT JUDGE

ITIS SO ORDERED.
Dated: March 7, 2017

unfair treatment filed affidavits supgong the warrant for his arrest. BL.859—60. Second, the office
admitted that they took plaintiff's statement ¢ don’t know who you’re dealing with”) as a thrg
to their jobs, not their persons. &.858-859. Third, the plaintiff was not on pargle. i8est 857-58,
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