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” Plaintiff Lan Liu alleges that Defendant Carolyn W. Colyitne Acting Commissioner
- of the Social Security AdministratiqgfiSSA”), terminated her employment based on her
- national origin. Now pending before the Court is Defendant’s Motion for Summary

0 Judgment. (Dkt. No. 35.) After carefully considering the pleadings and evidence submitte
25
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2g ||* Pursuant to Federal Rule of Civil Procedure 25(d) the Court automatically substitutes

Carolyn Colvin as the successor officer in this proceeding.
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by the parties, and having had the benefit of oral argument on April 8, 2013, the Court
GRANTS Defendang notion for summary judgmerit.
SUMMARY JUDGMENT EVIDENCE
Plaintiff Liu moved to the United States with her family when she was 16 years-
She is multi-lingual and speaks English, Viethamese, and Cantonese, and can provid
translation of Mandarin. On March 31, 2008, Defendant hired Plaintiff as a Bilingual §
Representative Trainemder the Federal Caelnternship Program (“FCIP”). According

the regulations:

Appointments under the Federal Career Intern Program (FCIP) may not exceed
2 yearsexcept as described in paragraph (0)(2) of this section. Initial
appointments are made to a position at the grade GS-5, 7, or 9 (and equivalen
or other trainee levels appropriate for the Program, unless otherwise approved
by OPM...

(2) Extensions. (i) Agencies must requ@stwriting, OPM approval to estabh
or extend internships for up to 1 additional year beyond the authorized
2 years for additional training and/or developmental activities.

(5) Promotions. During the internship period, career interns may receive
promotions as determined by an agency’s plan. This provision does not confer
entitlement to promotion.

(6) Conversion to competitive service. Except as provided in paragraph
(0)(6)(ii) of this section, service as a career intern confers no rights to further
Federal employment in either the competitive or excepted service upon the
expiration of the internship period. (i) Competitive civil service statag be
granted to career interns who successfully complete their interrestdpseet

all qualification, suitability, and performance requirements. These
noncompetitive conversions will be effective on the date the 2-year service
requirement is met, or at the end of an agency or OPM-approved extension.

(7) Terminations. As a condition employment, the appointment of a career
intern expires at the end of the 2-year internship period, plus any extension...
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5 C.F.R. 8 213.3202(0) (2010). The Notification of Personnel Action confirming Plaintiff's

hiring includes the following language: “[t]his appointment is intended to continue for 2

D

% The parties have consented to the jurisdiction of the undersigned magistrate judge pursu

to 28 U.S.C. § 636(c).
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years, unless extended up to 1 additional year. Upon satisfactory completion of the
internship, you may be noncompetitively converted to a career or career-conditional
appointment. If you fail to satisfactorily complete the internship, your...[the text contin
on the second page which is not in the record]” (Dkt. No. 44-1, Ex. G,%. 81.
Plaintiff worked at the SSA Downtown Oakland District Office (the “Oakland

Office”). In August 2008, Plaintiff began the formal training for the Service Represent

position. Two other individuals were hired as Bilingual Service Representatives undef

FCIP program and participated in the training with Plaintiff: Salvador Gavino and Lien
Mr. Gavino is Latino and speaks Spanish and Ms. Lu is Chinese-American and speak
Chinese? During the time she was employed by the SSA, Plainasf the only Vietnamesq
speaking Service Representative in the Oaklaffid€d The population served by the
Oakland Office was approximately 50 percent Chinese and 10 to 15 percent VietnB&ore
individuals requiring translation services, staff could either use a telephone translation
or ask another employee to translate.

During Plaintiff's employment with thBSA, aService Representative’s work was
trackedby work units®> Work units were based on the number and type of changes mal
claimant’s social security record. (Dkt. No. 51, Ex. FF, 1 5.) Some of a Service
Representative’s caseload generated more work units than others, and some of the W
geneatedno work units. Id.) For example, translation services did not earn any work U
In an average month, Serviceptesentatives spetwo to three days responding to teleph
inquiries from the public, one or two “adjudication days” at their desk resolving assign
matters, usually based on an assigned range of the alphabet based on client last nam
the remainder of the month working on special or administrative tasks, and assisting
walk-in traffic on the interview floor. 1d.) If a Service Representative or Claims

Representative required translation services to assist a client, the representative cond

% The page number citations (p. or pp.) herein refers to the ECF page number.
* Neither party specifies what dialect of Chinese Ms. Lu speaks.
> SSA has since discontinued use of work units to measure productivity.
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the interview would receive work units, while the individual providing translation servig
would not. (Dkt. No. 43 §7.)

During her employment as a FCIP inteptaintiff received regular pay and grade

increases consistent with her “performing at an acceptable level of competence.” (Dkt.

45, Ex. V, p. 37.) Plaintiff received successful ratings on her 2008 and 2009 Annual
Performance Evaluations from her direct supervisor Christina Jones. Jones also testi
Plaintiff “successfully performed her position.” However, Plaintiff's 2009 performance
appraisal indicates that she did not meet the work unit goal for any of the months in th
period. (Dkt No. 51, Ex. EE pp. 2-4; Ex. FF {1 3-6.) Plaintiff asked Jones for more wq
they discussed ways for Plaintiff to improve her numbers including takarg interviews
from the daily walkin traffic; however, Jones indicated that several other employees hg
asked for additional work and she had difficulty finding arg. &t Ex. FF, 1 4

In February 2010, Plaintiffacationed to Vietham. When she returned to work,
Plaintiff, as in all previous months, was given a copy of the prior month’s work unit
production report to sign. Jones had written a note on the February 2010 report statir
you're on the bottom. See what Vietnam did to you.” (Dkt. No. 45, Ex. N, p. 2.)

Near this same time, Jones conducted a performance review as Pl&if's
internship appointment was expiring. Jones found that Plaintiff had satisfactorily perfq

her work, the work was accurate, timely processed, not overdue or unduly late, and th
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Plaintiff was progressing towards a @Service Representative position such that she shoul

be retained following the completion of her internship.
On March 19, 2010, Gregory Ricks, the newly-installed District Manager, conta

Adria Leslie, aSSALabor and Employee Relations Specialist, to discuss Plaintiff’'s

performance. Ricks told Leslie that he did not want to convert Plaintiff to a permanent

employee at the end of her FCIP internship based on poor performance—he indicateq
Plaintiff's work units had averaged 50 per month since January 2009 whereas her trai

peers were averaging 118 work units per month. On March 26, 2010, Leslie wrote Ri

cted
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We do not recommend doing a final PACS appraisal in this case, because a fin
appraisal requires giving a ratirfglt would be inconsistent to rate an employee
as Successful and then not retain them.

When giving notice of FCIP expiration, the best policy is not to discuss the
reasons with the employee. The employee should be given the letter with a
minimum ofdiscussion. For this reason, we do not recommend adding anything
to the 7B at this point, because the employee would need to sign/initial it, and
that would invite discussion. For this same reason, we do not recommend
documenting PACS in the Midterm or Informational Appraisal sections.

The productivity data should be kept in a separate office Ml folder. The folder
should contain the MI documentation that you have compiled on all three GS6
trainees. it could also contain other Ml data as well. Jusnhli&mory joggers,
the file should not be labeled with the name of any specific employee.
(Dkt. No. 44-1, Ex. G, p. 79.)
Three days before the expiration of Plaintiff’'s appointment under the FCIP prog
Ricks informed Plaintiff that she would not be converted to a permanent employee. (L

51, Ex. GG, p. 20 1 3.) She was immediately placed on administrative leave. Ricks a

Al

ram,
Dkt. |

ttest

that the reason he did not convert Plaintiff to permanent employment was because she we

not performing at an adequate level as measured by work uiehitat {f 5.) Tie Notification

of Personnel Action (SF50) issued upon her termination states “[s]ince the reason for

separation is generally disqualifying, this department will appeal any award of unemploym

compensation benefits.” (Dkt. No. 44-1, Ex |, p. 87.)

® According toLeslie, SSA employees are evaluated on four elements: interpersonal s
participation, achieves business results, and quality. The evaluations, also referred td

ills,
as

appraisals, are generally recorded in a computer system called PACS. For entplbgees

deemed successful pursuant to this evaluation, they must be rated as successful in al
areas. Under the collective bargaining agreement, employees cannot be rated as uns
unless they are under a formal performance improvement plan (“PIP”). While employ|

b

| fou
ucce
ees

under the FCIP program are treated as if they were governed by the union contract (althot

technically they are not), the Agency practice is not to plaee® onPIPs because they arg

not permanent employees. Leslie advised Ricks not to give Plaintiff a final appraisal becat

he had deemed Plaintiff's performance to be unsuccessful, but they could not rate her
unsuccessful because she was not on a PIP and they did not put FCIP employees on
(Dkt. No. 48, Ex. AA, 166:12A8 & p. 38.)

as
PIP:
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A couple of weeks later, Leslie emailed her supervisor Chris Gandara regarding
Plaintiff's termination. (Dkt. No. 48, Ex. AA, p. 41.) Leslie’s email advises Gandara o

Plaintiff’'s termination as a HB nonrconversion. She discusses further:

| spoke to management several times during the week prior to counsel them
about proper documentation. However, they never submitted any
documentation to LERT, and there is no folder, except Roland presumalaly has
copy of the notice. Based on their description of the evidence, LERT's advice
was that the evidence was not strong. Although the employee had documentec
low productivity, she was not on notice that a failure to improve her productivity
could result in the loss of her job.

The employee has indicated that she plans to file an EEO complaint.

| am concerned that LERT had never viewed the file. Should | ask them again
for a copy of the file? | know that often documentation is stronger if dated and
signed, etc., and it may be prudent if we review the file to make sure that the
evidence is in the best possible format. Or is it too late for them to do
“declaration of supervisor” forms after the effective date?

(Id.) Gandara responded: “Yes, we should review the file and whatever documentatio
have on the Employee. It is not too late to get declarations from the supervisor. They
needed if she files EEO.(Id.)

Plaintiff timely sought EEO counseling through SSA and filed a formal complain
the Equal Employment Opportunity Commission on April 29, 2010. After 180 days pa
Plaintiff requested a right to sue and filed the underlying lawsuit alleging a single clain
discrimination based on national origin in violation of Title VII of the Civil Rights Act of
1964, 42 U.S.C. 8§ 2000e-16, et seq. Defendant now moves for summary judgment o
ground that no reasonable trier of fact could find that Plaintiff was terminated on acco
her national origin.

LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there is no genuing
dispute as to any material fact and the movant is entitled to judgment as a matter of Ig
Fed. R. Civ. Proc. 56(a). The Court must draw “all reasonable inferences [and] resol\

factual conflicts in favor of the non-moving partyMurphy v. Schneider Nat'l, Inc362
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F.3d 1133, 1138 (9th Cir. 2004). A fact is material if it “might affect the outcome of the
under the governing law,” and an issue is genuine if “a reasonable jury could return a
for the non-moving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
There can be “no genuine issue as to any material fact” when the moving party showsg
complete failure of proof concerning an essential element of the nonmoving party’s ca
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986).

Defendant, as the moving party, has the burden of producing evidence negating
essential element of each claim on which it seeks judgment or showing that Plaintiff ¢
produce evidence sufficient to satisfy her burden of proof at tsisan Fire & Marine Ins|
Co., Ltd. v. Fritz Cos$210 F.3d 1099, 1102 (9th Cir. 2000). Once Defendant meets tha
burden, Plaintiff, as the non-moving party, must show that a material factual dispute €
California v. Campbe]I138 F.3d 772, 780 (9th Cir. 1998). Allegations alone are not

sufficient to meet Plaintiff's burden; instead, Plaintiff must submit admissible evidence.

Devereaux v. Abbep63 F.3d 1070, 1076 (9th Cir. 2001). Plaintiff's evidence must be

that a reasonable trier of fact could return a verdict in Plaintiff's fauvdgn Energy Corp. \.

Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995), and the Court “is not required to cor
record to find some reason to deny a motion for summary judgnienrgberg v. Pac. Nw.
Bell Tel. Co, 840 F.2d 1409, 1418 (9th Cir. 1988).

DISCUSSION
In an employment discrimination action the Court applies tleegtep analysis set

forth in McDonnell Douglas Corpv. Green411 U.S. 792 (1973). First, the plaintiff must
make a prima facie showing of discriminatidd. at 802. Next, the burden shifts to the
employer to articulate a legitimate, non-discriminatory reason for the adverse employi
decision.Id . Lastly, the burden shifts back to the plaintiff to show that the employer’s
proffered explanation is merely a pretext for a discriminatory motaeat 804.

A. Prima Facie Case

A plaintiff makes out a prima facie showingemployment discrimination by

establishing that: (1) she is a member of a protected class; (2) she was qualified for h

suit
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position and was performing her job satisfactorily; (3) she suffered an adverse employ

action; and (4) similarly situated individuals outside of her protected class were treate

men

0 mC

favorably, or some other circumstance surrounding the adverse employment action gives |

to an inference of discriminatiorHawn v. Executive Jet Mgmt., In615 F.3d 1151, 1156
(9th Cir. 2010).
The parties agree that Plaintiff is a member of a protected class based on her

Vietnamese nationalityAnd there is no credible dispute regarding the third factor:

Defendant’s decision not to allow Plaintiff to become a permanent employee at the end of

probationary period—whether characterized as a termination or not—is an adverse

employment actionSee, e.g Gregory v. City & County of San Francisdéo.09-180Q

2010 WL 5300887, at *fN.D. Cal. Dec. 20, 201(Jinding an adverse action where plaintiff

was released from his probationary position as a food service woNkeoyson v. Int’l
Business Machine®o. 05-3387, 2006 WL 1195458t4-5 (N.D. Cal. 2006) (stating that
employment action is actionable only if it results in “a substantial adverse change in t
and conditions” such as “reduction in an employee’s potential for career advancemen
Thus, Plaintiff’'s prima facie case of discrimination hinges on her ability to estétdighird
element, that she was performing according to her employer’s legitimate expectations
fourth element, that other similarly situated employees were treated more favorably o}
other circumstances support an inference of national origin discrimination.

Although Defendant argues that Plaintiff was not qualified because she did not

perform according to SSA’s legitimate expectations regarding productivity of work unif

an

e te

"),

, anc
that

S,

Defendant concedes that the critical issue on summary judgment is the fourth element. Tt

concession is unsurprising: Plaintiff's “successful” employment evaluations create at |
dispute as to whether she was performing her job satisfactorily. Accordingly, the Cou
analysis will focus on whether Plaintiff has identified evidence sufficient to support a fi

of the fourth element of her prima facie showing.
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1. Plaintiff's Treatment vis a vis Similarly Situated Employees

Plaintiff first argues that with respect to her work unit productivity, Defendant tre
her different from similarly situated employees, thus giving rise to an inference of
discrimination. The resolution of this issue turns on which employees are properly
considered similarly situated to Plaintiff.

Although Plaintiff disputes the process by which work uwiise calculated, she do¢

ateo

not dispute that she performed far fewer work units than the other two FCIP interns. Plain

argues instead that throughtatr employmenéat the Oakland Office, out of the

approximatel\80 ServicéClaims Representatives—career and FCIP interns alike—her
unit level was as good or better than at least five other Service/Claims Representative
Defendant did not discipline or terminate these lower performing representativess,

Plaintiff argues that she has submitted evidence sufficient to support a finding that shg

Work

S an

e Wa

treated different from similarly situated employees. Defendant contends that the permane

employees are not relevant comparators because Plaintiff was only evaluated against
other FCIP internasthese were the only individuals about whom Ricks had to decide
whether to convert tpemanent employment. (Dkt. No. 51, Ex. G{},5-7); see als®
C.F.R. § 213.3202(0) (2010).

District courts “generally analyzen employer’s reasons for why employees are n(
similarly situated at the pretext stageMdDonnell Douglasnot the prima facie stage.
Hawn v. Executive Jet Mgmt., In615 F.3d 1151, 1159 (9th Cir. 2010) (internal citation;
omitted). At the prima facie stage, plaintiff's burden is “much less.” Further, “the
determination whether a plaintiff and a coworker are similarly situated will generally b¢
guestion of fact.”ld. However, “[tlheprima faciecase method establishedvitDonnell

Douglaswas never intended to be rigid, mechanized, or ritualistic. Rather, it is merely

’ Plaintiff has moved to strike Defendant’s submission of the monthly work unit produg
reports submitted as an exhibit to the Declaration of Abraham Simmons in support of
Defendant’s Motion for Summary Judgment. However, Plaintiff has submitted these 3
work unit production reports.CompareDkt. No. 38-3with Dkt. No. 45, Ex. O.) The Court
thus denies Plaintiff's request to strike as moot.
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sensible, orderly way to evaluate the evidence in light of common experience as it be:

the critical question of discriminationl.S. Postal Serv. Bd. of Governors v. Aiket&O

U.S. 711, 715 (1983). IHawn, for example, the district court considered the issue of the

proper comparators at the prima facie case stage and at the pretex stage and granteg
summary judgment. 615 F.3d at 1158. The Ninth Circuit affirmed holding that co-wor
who engaged in similar conduct as the plaintiff but were not disciplined were not simil
situated because no complaints had been made about the co-workers’ conduct. 615

1159-61;see also Moran v. Selig4d7 F.3d 748, 755-57 (9th Cir. 2006) (affirming summa

IS O

def
kers
arly
-.3d

Ary

judgment on ground that the plaintiff had not satisfied the fourth step of the primie facie ca

because alleged comparators were not similarly situated in all respects).

“[Nlndividuals are similarly situated when they have similar jobs and display similar

conduct.” Vasquez v. County of Los Angelg49 F.3d 634, 641 (9th Cir. 2003). The plai
must show that she is “similarly situated to those employees in all material respéatari,
447 F.3d at 755Employeesn supervisory roles are generally not similarly situatee,
Vasquez349 F.3d at 641, nor are probationary and non-probationary empl&gesy.
Garcia, No. 02-5942, 2003 WL 22992223, at *8 (N.D. Cal. Dec. 9, 2003).

Plaintiff was similarly situated to the other two FCIP interns, but a reasonable tr
fact could not find that she was similarly situated to permanent employees who could
terminated if the agency followed the extensive procedural requirements set forttutey g
Seelovshin v. Dept of Nayy67 F.2d 826, 834 (Fed. Cir. 1985) (describing the process
removal or demotion of an employee for performance-based reasons under the Civil
Reform Act of 1978)see also Steinhauer v. DeGoli869 F.3d 481, 484 (7th Cir. 2004)
(holding that co-workers were not similarly situated because plaintiff was still on proba
while his co-worker was notBogren v. Minnesote236 F.3d 399, 405 (8th Cir. 2000)\¢é
agree with the premise underlying the district court’s conclusion; troopers beyond the
probationary period are not similarly situated to a probationary trooper). It is one thing
prevent a low-productivity probationary employee from converting to permanent status

thus becoming entitled to a myriad of procedural protections before any discipline may
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imposed), and quite another to discipline or terminate a low-productivity permanent e
who is already entitled to a myriad of procedural protections. Indeed, Ricksaonpared

Plaintiff to the other two FCIP interns and determined that her productivity, as reflecte

work units, was at or below 50 percent of their work unit productivity. (Dkt. No. 51, EX.

1 5.) FromJanuary 2009 through January 2010 Plaintiff's average work proiyetas
49.5 units per month and her trainee peers averaged 86.8 units per month. (Dkt. No.
W, p. 40.) This discrepancy is not disputed.

Plaintiff nonetheless contends that Ricks, in fact, compared Plaintiff's productivi
all Oakland Office Service/Claims Representatives, or that at least it is disputed whett
did. At oral argument she referred repeatedly to a January 2010 email which alleged|
that Ricks evaluated Plaintiff's productivity against all employees as opposed to just th
two FCIP interns; however, she could not identify where that email was in the record §

Court has not located any such email upon its own review of the voluminous record. |

record does include copies of multiplarch of2010 emails indicating that Ricks based hi

decision on Plaintiff’'s low work unit productivity compared to her trainee pe8ex, €.9
Dkt. No. 48, p. 34 (March 19, 2010 email from Adria Leslie to Chris Gandara “[h]er wa
units have averaged 50 per month since Jark@09 (I believe that is when she got out o
the class). Her trainee peers are averaging 118 work units per month.”).) Accordingly]
Plaintiff has not satisfied her burden of producing evidence from which the Court coul
that Ricks compared her to all Service/Claims Representatives as opposed to just the
interns.

Because the only employees similarly situated to Plaintiff are the other two FCI
interns, and because it is undisputed that Plaintiff’s work unit productivity was 50% of
her intern peers, Plaintiff has not satisfied her prima facie burden of demonstrating tha
was treated less favorably than similarly situated employees. The Court thus must dg
whether Plaintiff has satisfied the fourth prong of her prima facie case through other ¢
surrounding the adverse employment action which gives rise to an inference of

discrimination.
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2. Direct Evidence of Discrimination

As direct evidence of discrimination, Plaintiff cites the statement of her supervis
Christina Jones on her February 2010 work unit production report: “Lan, you're on the
bottom. See what Vietnam did to you.” (Dkt. No. 45, Ex. N, p. 2.) Defendant respond
this statement referred to Plaintiff having vacationed in Vietnam toward the end of hen
probationary period which resulted in a significant drop in her work unit productivity.
Defendant’s explanation is plausible given that it is undisputed that Plaintiff took time
February 2010 to visit Vietham and lveork unitsthat monthwere only 9.6vhereasn the
prior month her units were 65.3C@dmpareDkt. No. 45, Ex. O p. &ith p. 7). Nonetheless

on summary judgment the Court must draw all reasonable inferences in Plaintiff's favor.

Even if there was a discriminatory animus behind Jones’ statehwmtver|t is undisputed
that Jones did not make the decision to terminate Plaintiff; in fact, after Jones made th
Vietnamcomment sheecommended that Plaintiff be converted to permanent employm
the conclusion of her FCIP internship And there is no evidence that Ricks was even §
Jones’ statement, let alone that he made or adopted a similar statement as his own.
allegedly discriminatory statement is therefore not linked to her termine8iea.Nidds v.
Schindler Elevator Corp 113 F.3d 912, 919 (9th Cir. 199@)olding that a comment that i
not directly tied to an adverse action is not direct evidence of discriminatieshit v.
Pepsico, Ing 994 F.2d 703, 705 (9th Cir. 1993) (holding that the comment “[w]e don’t
necessarily like grey hair” had been “uttered in an ambivalent manner and was not tie
directly to [plaintiff's] termination”). As the Supreme Court notedPiice Waterhouse v.
Hopkinsg 490 U.S. 228, 251 (1989), “[rlemarks at work that are based on sex stereotyy
not inevitably prove that gender played a part in a particular employment decision. Th
plaintiff must show that the employer actually relied on her gender in making its decisi
At most,Jones’ comment constitutes a “stray remark” which is insufficient to establish
discrimination. Merrick v. Farmers Ins. GroyB92 F.2d 1434, 1438 (9th Cir. 1990).
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3. Circumstantial Evidence of Discrimination
Plaintiff highlights additional evidence, the totality of which she contends suppo
connection between Plaintiff’'s national origin and her termination. Plaintiff contends t

Defendant’s allocation of work units had a disparate impact on Plaintiff; (2) Defendant

[ts a
nat (.

S

failure to follow its own policies evidences a discriminatory intent; (3) Defendant’s changin

reasons for termination further suggest a discriminatory motive; and (4) inconsistencig
statements before the EEO investigator suggest discrimination.
a) Allocation of Work Units

Plaintiff contends that the allocation of work units was discriminatory in two way
First, because of Plaintiff’'s multi-lingual skills, she was often called upon to translate f
colleagues, but was not credited with work units fortittne spent performing translation-
related activities. Second, Plaintiff complains that she did not have enough work to pf
morework units and that her requests for additional work were ignored whereas the of
FCIPinterns were provided additional work.

It is undisputed that Plaintiff speaks English, Vietnamese, and Cantonese, and
provide basic Mandarin translation. Plaintiff’'s supervisor, Christina Jones, testified th:
50 percent of the individuals served by the Oakland Office were Chinese and another
percent were Vietnamese. (Dkt. No. 46, Ex. Z, 34:5-35:7.) During Plaintiff's employm
she was the only Service Representative who provided translation services for Vietna

individuals, although there is no evidence in the record as to how often she didl sb. (

36:15-22.) Plaintiff's written opposition nonetheless asserts that “she was much morq i

demand than the other translators in the office, including the two FCIP employees,” G
who spoke English and Spanish, and Lu who spoke English and Chinese. (Dkt, Nt&34
14.) Plaintiff’'s evidentiary cites, however, do not bear this out: one refers to unsubmit
deposition pages and the other says nothing about the other two FCIP employees. It
Court’s task “to scour the record in search of a genuine issue of triablekiaehan v. Allar
91 F.3d 1275, 1279 (9th Cir. 1996) (internal quotations omitted). Rather, a court is en

“rely on the nonmoving party to identify with reasonable particularity the evidence that
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precludes summary judgmentld.; see also Carmen v. San Francisco Unified Sch.,[38i
F.3d 1026, 1031 (9th Cir. 2001) (“The district court need not examine the entire file for
evidence establishing a genuine issue of fact, where the evidence is not set forth in the
opposing papers with adequate references so that it could conveniently 5% .fdeladtiff
has not submitted admissible evidence specifying what percentage of her time was spent
providing translation services, or quantifying the amount of translation services provided b
her comparators.
In any event, regardless of how much time Plaintiff spent translating, it is undigpute
that no employea®ceivedwork units for translation services. Plaintiff argues that this
facially neutral policy disparately impacted her because she translated more because|of h
national origin. This theory fails for several reasons. First, as discussed above, Plain{iff h.
failed to quantify how much time she spent translativeg own éstimony suggests that
translating sometimes took “one second, two second, one minute” and “sometimes orje hc
(Dkt. No. 51, Ex. I, 35:22-36:9.) Further, Plaintiff has also not quantified how much time
she spent providing Viethamese as opposed to Cantonese or Mandarin-related translation
services. Plaintiff's Viethamese translation servioeyrelate to her national origin, but
Plaintiff has not argued, let alone established, that her Cantonese or Mandarin language s

are because of her national origin. Over 50 percent of the Oakland Office clients werg¢

A\1%4

Chinese, only 10-15 percent were Vietnamese. And the other twoi€lRs were
similarly hired as Bilingual Service Representatives and provided at least some translation
related services. Thus, while the policy of failing to provide work units for translation-felate
services may have been unfair, a reasonable trier of fact could not find that the policy|had
disparate impact on Plaintiff because of her national origin as opposed to her multi-lingual
skills.
Plaintiff also contends that her work units were disproportionately low because the
portion of the alphabet that she was allocated to serve—XYZ— necessarily has feweln nan
associated with it. In her written opposition Plaintiff insists th&. Jonesacknowledged

that the area of the alphabet that Ms. Liu was assigned resulted in ‘less incoming desk wo
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however, Plaintiff does not cite to any evidence in support of this proposition. (Dkt. Np. 42

19:1-3.) Moreover, Plaintiff has not provided any evidence regarding how the alphabet

assignments were made or of the alpha assignments of the other two FCIP interns. Indee

email Plaintiff submits in support of her contentregarding the disfavorednesstbé XYZ

assignment does not even list the other two FCIP interns. (Dkt. No. 44-1, Ex. J.) Plaintiff

contends that management acknowledged that FCIP intern Galvino had “lower produgtivity

goals than average, but management ensured that he had ‘a larger alpha™ citing Exhipit K

(Dkt. No. 42, 19:9-11.) Exhibit KK is a one page document entitled “SR Monthly

Performance Measures” which appears to be for Sal Galvino and includes the followin

g

language in the management comments box: “Sal, what happened this month? You ywere

only two vacation days. | know you can do better, you have a bigger [sic] alpha now so th:

Is no shortage of workYou should make sure you are getting credit for all the work you

You are doing fine in meeting all the other workload goals and your quality is very god

(Dkt. No. 54.) The document, however entirely unauthenticade—it is not even referenced

in the Declaration of Wendy Musell to which it is attach&e&eOrr v. Bank of America285
F.3d 764, 773 (9th Cir. 2002) (“unauthenticated documents cannot be considered in g
for summary judgment”§. Moreover, it is referring to Galvino’s production in June 2010
two months after the termination of Plaintiff’'s employment. Finally, it is unclear who w
the comments or what the comments mean when they refer to “a bigger [sic] alpha’—
as comparetb wha?
In any event, while Plaintiff may have performed as many work units as she reg
could based on her alphabet assignment, she has nigr@dodny evidence that remotely
supports an inference that her alphabet assignment was based upon her national ori
Similarly, while Plaintiff testified that the two other trainees received special projects j

work assignmeni$laintiff has not submitted evidence establishing that they received

do.

d.”

mot

rote

bigg

SONc

in.
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® Defendant asks the Court to strike all of the exhibits (except for the deposition excerpts)
submitted with the Declaration of Wendy Mussel as unauthenticated. Given that the Cour
granting Defendant’s Motion for Summary Judgment, it finds that it is unnecessary to feac

Defendant’s evidentiary objections except with respect to Exhibit KK.
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additional work units for these special projettBurther, although Plaintiff asked for more
work, other employees also sought additional work, but supervisor Jones “had troublg
additional work.” (Dkt. No. 51, Ex. FF,  4.) Again, the record is bereft of any evidenc
supports an inference that Defendant assigned or did not assign Plaintiff work based
national origin. While the assignments may have been unfair, there is nothing that co
that unfairness to her national origin.
b) Defendant’s failure to follow procedures

Plaintiff also contends that Defendant repeatedly failed to follow its own proced
with respect to Plaintiff's termination and that these failures support an inference of
discriminatory intent. She cites the testimony of the human resource employee, Lesli
effect that Defendant’s practice was and is to treat FCIP employees as if they are sub
the collective bargaining agreeméfiba”) applicable to permanent employees. From th
testimony Plaintiff argues that becausec¢hawould require a “Performance Improvemer
Plan” (“PIP”) for employees prior to termination, Defendant’s failure to create a PIP fo
Plaintiff before terminating her employment violated its own policies. She also insists
because her supervisors had consistently rated her performance as “satisfactory” or
“successful contribution”—as recently as the day before she was terminated—her firir
violated Defendant’s procedures. She relies also upon Leslie’s emails, and in particu
recommendation that Defendant not complete Plaintiff's formal evaluation, as evideng
Defendant, in its zeal to unlawfully terminate Plaintiff's employment, refused to follow
normal procedures and, in factohcealed'Plaintiff's satisfactory work performance.

The Court disagrees that the record supports a prima facie showing of national
discrimination. First, a trier of fact could not find that Defendant was required to put

Plaintiff, a probationary employee, on a PIP before refusing to convert her to permang

® Plaintiff cites to Exhibit M as supporting her statement that “aVietnamese Service
Representative trainee was provided extra work assignments that directly related to W
goals.” (Dkt. No. 42: 19:6-9.) Exhibit M is a Certification of Recognition given to Lan
(Dkt. No. 44-1, p. 96.) Again, itis not a court’s task “to scour the record in search of a
genuine issue of triable facteenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996).
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status. Leslie also testified that “[w]e did not put FCIP employees on performance as:
plans because FCIP is a two-year program. There is no need to put them on the plan
it's a two-year program.” (Dkt. No. 48, Ex. AA, 71:7-10.) Thus, assuming there was
policy of generally following the cba for FCIP employees, there is no evidence in the r
from which a reasonable trier of fact could find that Defendant’s policies precluded
Defendant from deciding not to convert a FCIP employee to permanent status without
placing the employee on a PIP. There is no evidence that any FCIP employee had e\
placed on a PIP.

Second, Plaintiff's evidence does support an inference that Leslie believed that
Plaintiff's low work unit productivity did not justify her termination. That several emplo
including Jones and Leslie, believed Plaintiff should have been permitted to convert tq
permanent employment, however, does not support an inference that Ricks’ decision
contrary was based on Plaintiff’'s national origin in light of the undisputed evidence ths
productivity was 50% of her fellow FCIP co-workers. Leslie apparently believed the
termination of Plaintiff’'s employment was unwarranted because although she had
documented low productivity, “she was not on notice that failure to improve her produ

could result in the loss of her job.” (Dkt. No. 45, Ex. T, p. 32.) Leslie may have beenr
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ecor
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)
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Ricks’ decision may have been wrong, unfair, and not in Defendant’s best interest, bu this

a lawsuit for national origin discrimination, not for breach of a cba or for lack of good @
to terminate. This evidence simply does not support an inference that Ricks’ decision
based on Plaintiff's national origin.

Third, Plaintiff's insistence that Defendant sought to hide evidence of Plaintiff's
satisfactory job performance by placing the documents in an unmarked file is unpersu
Leslie advised Hicks to place the productivity data in an unmarked (non-employee sp¢
file because they “cannot put something in one person’s 7(B) [personnel] file that has
information about another person on it.” (Dkt. No. 48, Ex. AA, 165:15-19.) Thus, the

document comparing Plaintiff's work unit productivity with that of the other FCIP empl
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was not placed in Plaintiff's filen accordance witt8SA policy which prohibits placing
documents referenanone employee in the personnel file of another.

Ricks, the new District Manager, decided to terminate Plaintiff's employment bg
solely on her work unit productivity. Perhaps foolishly, he ignored the positive factors
would have supported a different decision. Accordingly, when it came time to process
paperwork for her termination, Leslie told him not to input the positive performance
evaluation into the system because it would have been inconsistent with her terminati
s0!? Again, while the evidence supports an inference that Plaintiff's firing was wrong-
headedit does not support an inference that it was based on her national origin. Ther
simply nothing in the record that ties Ricks’ decision to Plaintiff’'s national origin.

Plaintiff's reliance orKolstad v. American Dental Associatjdr08 F.3d 1431 (D.C.
Cir. 1997),vacated and modified on other ground89 F.3d 958 (D.C. Cir. 1998)acated
and modified on punitive damagd49 S.Ct. 2118 (1999), is unavailing. There the plain
satisfied her prima facie burden by showing that she had applied for a promotion and
promotion was given instead to a mald. at 1436. The court held that the plaintiff had n
her burden of showing that the defendant’s proffered explanation for its decthiainthe
plaintiff was not as qualified as the male—was a pretext because of evidence that the
defendant had preelectedhe male and never considered the plaintiff's qualificatitzhs.
Here, in contrast, Plaintiff has not attempted to meet her prima facie burden by showi
she was replaced by a non-Viethamese employee. And there is certainly no evidence
“pre-selection” of any other employe&olstadis simply inapplicable.

C) Defendant’s Explanation for Plaintiff’'s Termination

Plaintiff alsocontends thatational origin discrimination can be inferred here base
Defendant’s shifting and contradictory explanations for Plaintiff’'s terminat8eePayne v.
Norwest Corp 113 F.3d 1079, 1080 (9th Cir. 1997) (holding that the shifting explanatig

9 Further, Leslie testified that under the Agency’s performance appraisal system an e
could be given an unsuccessful rating only if on a formal improvement plan and as dig
above they did not place FCIP employees on performance improvement @angpafe
Dkt. No. 48, Ex. AA at 42:1-45:1®ith Ex. AA at 71:7-10.)
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createsa material issue of fact because a “rational trier of fact could find that the[] vary
reasons show that the stated reason was pretgxtual

First, Plaintiff appears to repeat her argument that it was unfair to terminate her
because of lower work unit productivity given that she was the only employee providir]
Vietnamese translation seceis and given that other permanent employees had lower W
unit productivity. The Court previously addressed these argum8atsupraat pp. 13-15

Again, that Ricks may have been wrong in concluding that Plaintiff's work unit product

justified her termination does not support an inference of national origin discrimination.

Second, Plaintiff argues that there were multiple versions of her termination lett
which suggests that there were shifting and contradictory explanations for her terming
Plaintiff relies on the deposition testimony of Enrique Ortega, the Operations Supervis
stating that there were multiple drafts of her termination letter and that the reasons ch
throughout the drafts. Plaintiff also cites to Exhibit W which includes several emails b
Ortega and Yehuda Ben Israel, another supervisor, one attaching what appears to be
version of Ortega’s memorandum to Ricks recommending Plaintiff’'s termination baseg
failure to meet productivity goglandarnother attaching what appears to be a prior draft.
While the second attachment includes multiple explanations for Plaintiff’'s termination,
the explanations is her low work unit productivity compared to the other two FCIP

employees, (Dkt. No. 45, Ex. W, pp. 42-43), the same reason given in the final memo

regarding Plaintiff’s terminationd. at p. 40) and given to Leslie (Dkt. No. 48, Ex. AA, pp.
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34-35). Thus, while the reasons for the termination of Plaintiff's employment may have be

refined in the various drafts, her low productivity compared to the two other interns w3
consistently one of the reasons proffered for her termination. This evidence does not
representfundamentally differenjustifications for an employer’s action [which] would g
rise to a genuine issue of fact with respect to pretext since they suggest the possibility
neither of the official reasons was the true reasdddshington v. GarrettLlO F.3d 1421,
1434 (9th Cir. 1993).

19

1S

ve
thai




United States District Court

Northern District of California

© 00 N oo o b~ W N e

N NN RN N DN N NN R R PR B R R R R R R
0 ~N O N N R, O ©O© 0O ~N & N W N Rk O

Third, Plaintiff contends that “[t]he evidence offered at summary judgment in

declaration by Ms. Jones and Mr. Ricks differs substantively from the testimony that was

offered at deposition, when the testimony was perhaps less rehearsed.” (Dkt. 2006492

However, Plaintiff includeso record citations in support of this statement. Elsewhere i

N hel

opposition, Plaintiff argues the Ricks showed a “lack of candor” testifying that he could not

recall specific details regarding conversations leading up to Plaintiff's termination or wheth

he took into account Jones’ evaluation of Plaintiff's job performance. In particular, Plgintif

points to a series of questions where counsel asked him whether he considered Jone

5

performance evaluation when making his decision and he testified that he could not recall.

Notably, counsel either did not ask him what he did consider in making the decision of

not include those excerpts of his deposition testimony. Rick’s testimony that he could

did

not

recall if he considered all the positive things about Plaintiff in deciding whether to keep her

not inconsistent with his declaration statements that he decided not to keep her because ¢
productivity. (Dkt. No. 37; Nos. 49 & 50, Ex. BB; No. 51, Ex. GG at pp. 11-13). Again, it

suggests that he made a bad decision, but not one premised on a discriminatory inter
d) Omissions to the EEO Investigator
Lastly, Plaintiff contends that discriminatory intent may be inferred from Defend

concealment oPlaintiff's positive performance reviews from the EEO investigator. This

—+

ANt’s

\*ZJ

unsupported argument is belied by Christina Jones’ declaration to the EEO investigator in

which she indicates that Plaintiff had completed her work at a satisfactory level over the pe

two years. Jones further states that she recommended that Plaintiff be promoted bec
felt Plaintiff could perform at the next GS level, but that management had made a con
decision. (Dkt. No. 51, Ex. FE{ 7-8.) Thus, a reasonable trier of fact could not find that
Defendant hid details of Plaintiff's positive performance from the EEO investigator.

Accordingly, the Court concludes that Plaintiff has not made a gem@showing of

AUSE

trary

employment discrimination based on her national origin because she neither demaastrate

trier of fact could find that she was treated less favorably than similarly situated emplgyee:

nor that there is an issue of material fact as to whether other circumstances surroundi
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termination, considered in their totality, give rise to an inference of national origin
discrimination.

B. Legitimate Reason for Termination

Even if Plaintiff had established a prima facie case of discrimination—which she

not—Defendant has articulatadegitimate, non-discriminatory reason for its actiofge

b has

Chuang v. Univ. of Cal. Davi225 F.3d 1115, 1123-24 (9th Cir. 2000) (once a prima facie

case has been shown, “[tlhe burden of production, but not persuasion, then shifts to tl
employer to articulate some legitimate, nondiscriminatory reason for the challenged a
Here, Ricks contends that he decided not to convert Plaintiff to a permanent employes

because of her low work unit productivity compared to the two other FCIP interns. As

he

ction

1%

discussed above, it is undisputed that Plaintiff had significantly lower work units than the

other FCIP interns throughout her tenure. While both Defendant’s reliance on work u

allocation of work units may have been unfair, a trier of fact could not find that they we

improperly discriminatory See Lawler v. Montblan®&No. 10-01131, 2011 WL 1466129, at

*7 (N.D. Cal. Apr.15, 2011) (finding that the stated reason need not have been “wise (¢
correct,” but merely lawful and nondiscriminatory) (internal citation and quotation rem¢
Accordingly, Defendant has met its burden of establishing that Plaintiff was terminateg
legitimate nondiscriminatory reason.
C.  Pretext

If, as here, aemployer meetis burden of articulating a legitimate, non-
discriminatory reason for its decision, then the plaintiff must identify evidence thataais
triable issue of material fact as to whether the defendant’s proffered reason is a mere
for unlawful discrimination.Hawn v. Exec. Jet Mgmtnd., 615 F.3d 1151, 1155 (9th Cir.
2010). A plaintiff maymeetthis burden by producing either direct evidence of
discriminatory motive, which need not be substantial, or circumstantial evidence that i
“specific and substantial” evidence of pretes@odwin v. Hunt Wesson, Ind50 F.3d 1217
1221-22 (9th Cir. 1998%ee also Cole v. Permanente Medical Group,, @13 WL
1662857 *4 (N.D. Cal. April 17, 2013) (noting tHabdwinis still good law in the Ninth
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Circuit). A plaintiff's subjective belief that his termination was unnecessary or unwarra
IS not sufficient to create a genuine issue of material faeeé Cornwell v. Electra Cent.
Credit Union 439 F.3d 1018, 1028 n.6 (9th Cir. 2006). In addition, “[a] plaintiff cannot
defeat summary judgment simply by making out a prima facie caseldhl v. Air France
930 F.2d 1434, 1437 (9th Cir. 1991).

As discussed above, the evidence here doesreatea disputed issue as to whethe
Defendant’s proffered reason for terminating Plaintiff at the end of her FCIP appointas
discriminatory. The Court’s decision does not turn on whether Plaintiff's evidence of
is “specific and substantial;” rather, there is an absence of any evidence that national
discrimination was the true cause of Defendant’s decision to fire Plaintiff. Yes, there i
dispute as to whether Plaintiff’'s undisputed low work unit productivity compared to the
two interns was a good reason not to make her a permanent employee. But the evidg
simply does not support an inference that Plaintiff's national origin was the reason for
decision.

CONCLUSION

If this were a lawsuit about whether there was good cause for the termination o
Plaintiff's employment summary judgment would have to be denied. But it is not; instg
Plaintiff contends she was fired because of her national origin. Because the record d¢
support an inference that her national origin was a motivating factor in the termination
employment, Defendant’s Motion for Summary Judgment is GRANTED. Judgment w
entered in favor of Defendant and against Plaintiff.

This Order disposes of Docket No. 35.

IT IS SO ORDERED.
Dated: April 222013

JACQUELINE SCOTT CORLEY
UNITED STATES MAGISTRATEJUDGE
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