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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
VASUDEVAN SOFTWARE, INC, CaseNo.: 11¢cv-06637RSPSG

Plaintiff, ORDER GRANTING -IN-PART
DEFENDANT’SMOTION TO
V. COMPEL

MICROSTRATEGY INC, (Re: Docket N0.170)

Defendant

N N N N’ N e e e e

In this patent infringement suit, Defenddficrostrategyinc. (“Microstrategy) moves to
compelPlaintiff Vasudevan Softwarénc. (“VSI”) to produce its email backup disfts forensic
analysis to determine whether spoliation of any emails occurred during ttagaditig
Microstrategy also moves to compel V8igroduce an unredacted copy of an exhibit for this col
to review in camera. VSI opposes both requests. The parties appeared fargadreApril 3,
2013. Having considered the parties’ papers and oral arguments, the RAINTG IN-PART
Microstrategys motim.

. DISCUSSION
The parties are familiar with tHacts of the case and withis particuladispute, and so the

courtdoes not repeat those fabesre In considering a motion to compel, the court relies on the
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standards provided in Fed. R. Civ. P. 26(b). Fed. R. Civ. P. 26(b) provides that parties “may
discovery regarding any nonprivileged matter that is relevant to anyspeleim or defense.” The
relevant information “need not be admissible at trial if the discoagpgars reasonably calculated
to lead to the discovery of admissible evidence.” Relevance under Rule 26(byiy dedaned,
“although it is not without ultimate and necessary boundatfies.”

The court must limit the frequency or extent of discovery if it is unreasonablylative or
duplicative, or can be obtained from some other source that is more convenient, or the burde
expense of the proposed discovery outweighs its likely benefit. Upon a motion to compahpur
to Fed. R. Civ. P. 37(a)(3), the moving party has the burden of demonstrating refevance.

A. Email Backup

Microstrategy asserts that VSI engaged in rampant deletion of emails thubitgho
previous litigation with IBM and Oracle. In support, Micresérgypoints to the testimony of
Frank Schwartz“Schwart?), a former employee of VSI, who in resporiea Microstrategy
subpoena, produced emails between him and VSI's president Mark Vasudéasndgvah) that
VS| failed to producé. In one of those emails, Schwartz t¥dsudevan that he deleted ematls
Vasudevan's requesand in a deposition, Schwartzptainedthat because of the small size of
VSI's serve, he regularly deletejtink emails® He also stated that he reguladigwnloadedll of

his emails from VSk servef whichaccading to VSI's vendoresulted indeletion from the

! See Gonzales v. Google In234 F.R.D. 674, 680 (N.D. Cal. 2006) (internal citations and
guotations omitted).

% See 8Bto v. City of Concordl62 F.R.D. 603, 610 (N.D. Cal. 1995).
% SeeDocket No. 170 Ex. 1 at 180:25 — 181;: EX. 10; Ex. 26.

* SeeDocket No. 170 Ex. 10.

®See icEx. 1 at181:16 — 182:1.

® See idat 180:3-11, 182:6 — 24.
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serve of thoseemails! Microstrategy argues that this evidence supports requiring VSI to prodi
its email backup diskir a forensic analysis to ascertain whether any substantive emails have
deleted. Acknowledgingthat its request isnusual, Microstrategy offers to pay for the analysis a
to allow an expert with whom VSI's counsel previously has workedrfonmnthe analysigs an
officer of the court According to Microstrategy, bausehe ana}sis will identify only whether

and to what extent VSI deleted emails, not the emails themselves, VSI neednyclvoort
privilege waiver.

VSI responds that it maintained a policy of deleting only junk or spam email ardishat
thatpolicy to whichSchwartz's email referd/Sl informs the court that it instructed Schwartz to
copy Vasudevan and VSI's general counsel Helen Vasudevan ("H. Vasudavan&ry email,
that it preserved all of their emails, and so all of the emails have been presentedheAsmails
from Schwatz that VSI apparently did not produce, VSI counters that it had the emails but the
were not responsive to Microstrategy's requests and so VSI did not produce them. ®&iont
that none of Microstrategy's evidence supports compelling VSI to produce its Ivaréodri
forensic analysis.

Although forensic inspection may be warranted when “serious questions exist both as
reliability and the completeness of materials produg€dsuch a step by the court is an
extraordinary remedy that requires substantial suppés.one court noted[if n theabsence of a

strong showing that the responding party has somehow defaulted in this obligation, the court

" Sedd. Ex. 12 at 65:23 — 66:4.

8 Brocade Commc'n Sys., Inc. v. A10 Networks, BaseNo. 10¢v-3482, 2010 WL 70428, at *3
(N.D. Cal. Jan 9. 2012).

% SeePowers v. Thomas M. Cooley Law S&@ase No. 5:06V-117, 2006 WL 2711512, at *5
(W.D. Mich. Sept. 21, 2006).
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should not resort to extreme, expensive, or extraordimagns to guarantee compliaric¢@.
Microstrategy argues that because VSI began thinkogtditigationgenerallyin 2006, it had an
obligation to preservgoingbackto that time. But VSI did not initiate litigation against
Microstrategy until 2011 While Microstrategy aims to stand in the shoes of Oracle, IBM, and
companies that VSI sued ear]igrhas not provided any case law that it has standing to assert
spoliation charges against VSI for its failure to preserve evidence duringitgfagion.
According to Microstrategy, once VSI thought about litigating on its patéradia duty to
preserve that every possible party who it later asserted was infricaihd) claim for the purposes
of spoliation. But Microstrategy provides no case suggestargend that far. Microstrategy
alsohas not provided sufficient evidence that VSI spoliated after its duty to preserige f
litigation against Microstrategy aras@©n this record, the court cannot say that a sufficiently
serious question exists to support a forensic analysis o6 Ward drives.
B. In Camera Review

Microstrategy seeks to have VSI produceuaredacted copy of an exhibit for the court's
review of its privilege assertions. VSI responds that the privilege logfisienf and no in camera
review is justified. VSl is right than in camera review must have a sufficient factual basis befq
the court will intrude into t privacy of the party asserting the privilégeBut given VSI's initial
over-redaction of the document athe potentialthat Schwartzawasnotan employeeluringsome
the conversatianat issugthe court is satisfied that Microstrategy has met its burden. VSI shall

produce the document for in camera review no later than Friday, April 5, 2013 atr&:00 p.

094,

1 Sedn re Grand Jury Investigatigrd74 F.2d 1068, 1074-75 (9th Cir. 1992).
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IT 1S SO ORDERED.

Dated: April 3, 201:¢
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Pl S. Al

PAUL S. GREWAL
United States Magistrate Judge
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