Solis v. Seafood Peddler of San Rafael, Inc. et al

© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

SETH D. HARRIS, Secretary of Labor, Case No. 12-cv-00116 WHO (NC)
United States Department of Labor,
ORDER RE: DISCOVERY

Plaintiff, DISPUTE
V. Re: Dkt. Nos. 94-110
SEAFOOD PEDDLEROF SAN RAFAEL,
INC., dba SEAFOOD PEDDLER;
ALPHONSE SILVESRI; RICHARD
MAYFIELD:; FIDEL CHACON,

Defendants.

The current discovery dispute arisesha context of a sapoena issued by the
individual defendants to Martin Floreshwis former Seafood Peddler employee Hectg
Hernandez's supervisor at Hernandezisrent employer, Urban Bros. Paintingee Dkt.
Nos. 94, 96. The subpoena seeks deposigstimony and broadtegories of documents
related to Hernandez, including recordsimfe worked, pay records, and any U-Visas
issued to Hernandez. Dkt. Nb0O. Plaintiff filed a lettebrief seeking a protective ordel
prohibiting discovery as to employees’ imnagon status, private personnel files, or an
discovery requests before August 20, 2@dr3communications between any person anc
DOL. Dkt. No. 94. In support of theqeest for protective order, plaintiff submitted a
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declaration from Hernandez objecting to th&cdvery of his persmel file, including any
immigration documents. Dkt. No. 108Irban Bros. Painting sb submitted a letter
objecting to the Flores subpoena, requedtiad) the Court quash or limit the subpoena
based on a declaration by Flores that rerfaknowledge of any effort by the DOL to
influence Hernandez's testimony by grantingnta U-Visa, or, alternatively, to grant a
protective order limiting the subpoetmathe issues directly relentto this case. Dkt. No.
109. While the subpoena was issuedhgyindividual defendast defendant Seafood
Peddler also submitted a letter brief opposingniléis request for a protective order. D
No. 97.

KL.

On July 3, 2013, the Court ldea hearing to address these discovery disputes. This

order memorializes the Courtslings at the hearing.

1. FLORES SUBPOENA. The subpodpnaviartin Flores, Dkt. No. 100, is

guashed with the exception of document retgi®lo. 2 (documents indicating Hernandez’s

work time during the period 2008-2010)daNo. 5 (documents indicating payment to

Hernandez for work donguring the period 2008-2010) as those documents are relevant to

how much Hernandez wked at Seafood Peddler duritige same time period, which is
disputed. The deposition of Fé&s will proceed on these topiosly, and will be limited to

one hour. No gquestions goermitted regarding Hernandezaascial security card/number

his use of any aliases, or his immigraticatss$, including any U-Visa, on the grounds that

such discovery is unduly burdensome, impksgtrivacy rights, raises concerns about
possible retaliation, has low probative valugg & unnecessary in light of more direct
evidence available.

2. DISCOVERY RE: IMMIGRATION STATUS.

(A) Judge Hamilton’s March 29, 2013 order provides that “defendants may not ask

any witness what their immigration statusig to the extent that plaintiff objected to
‘indirect’ questions that may have some l@guon immigration stais, that objection was
overruled.” Dkt. No. 92 at 3:9-12. Plaintdbntends that Judge Hdtan’s order should b
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interpreted to prohibit not onlyuestions to a witness abdbat witness’sown immigration
status, but also questis to witnesses aboartother person’s immigration status (includir
the subject of U-Visas), and that this protidn does not expire oAugust 20, 2013, by
which date plaintiff must identify employeefanmants pursuant to Judge Hamilton’s or
Plaintiff further contends that, even itiCourt rejects this interpretation of Judge
Hamilton’s order, the Court should adopt pt#f’'s position and modify Judge Hamilton’
order accordingly.

By July 17, 2013, @intiff may file a motion for practive order/reconsideration of

Judge Hamilton’s order in support of the redquesrohibit discovery as to any witness’s

immigration status, including U-Visas. Daftants may file an oppibi®n to this motion by

July 31, 2013. Any reply must be filed by August 7, 2013.
The Court orders the parties to meet andf@oabout plaintiff's request for judicial

notice regarding the subject of U-Visas, Dkt..M&0. By July 172013, defendants musit

file either an opposition to threquest for judicial notice, @ statement of non-opposition.

Any reply must be filed by July 31, 2013.

—

g

der.

U)

(B) By July 17, P13, defendants may file a motion in support of their request to

permit deposition testimony on the subject of immigration status. The motion must address

whether, in light of Judge Hamilton’s Mar@®, 2013 order, Dkt. No. 92 at 3:12-14, (i)
plaintiff's investigator, Michael Eastwood rjected” the subject of immigration status
based on his deposition testiny; and (ii) the testimongf Eastwood “implicated”
Hernandez, or any other witness, to alloeddants to ask “followp” questions of such
witness. Plaintiff may file an opposition tisis motion by July 312013. Any reply must
be filed by August 7, 2013.

3. COMMUNICATIONS WITH THE DOL.

(A) The parties stipulate, and the Coantlers, that (i) the previously issued
protective order, Dkt. No. 5tloes not apply to communicatis between any withess an
the DOL that occurred after thetdavhen this case was filetanuary 6, 2012; and (ii) the¢
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protectve order, Ixt. No. 51,expires orAugust 20,2013.

(B) Defendants’ regest that tke Court pemit discovey as to ag communcations
between Hernande or Floresand the DL is deniel.

4. OTHER DISCOVERY ISSUES. Theparties indcated thathey have
additional discovey disputeghey wish b submit tothe Court. If the paries are urlale to
resolvetheir dispues after meting and onferring,they may sbmit a jont letterbrief by
July 17,2013. Tlejoint brief must be 8 pages oless, not ounting ary pertinentexhibits
that theparties mg wish to atach.

5. FURTHER DISCOVERY HEARING. The Cout will hold a further rearing
on August 21, 2038 at 1:00 pm. to addrss all of tle above isges.

Any party nay object b this nondspositive petrial orde within 14days of tle filing
date ofthis order. See Civ. L.R. 72-2.

ITIS SO QRDERED.

Date: July 52013

Natnanael M.Cousins
United StatedagistrateJudge
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