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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

NELIA VIRTUSIO, Case No. 12-cv-00602 NC
Plaintiff, ORDER GRANTING DEFENDANT’'S
MOTION FOR SUMMARY
V. JUDGMENT
FINANCIAL INDUSTRY Re: Dkt. No. 26
REGULATORY AUTHORITY, INC.,
Defendant.

This action was brought by plaintiff NeNartusio against her former employer,
Financial Industry Regulatory Authority, INCFINRA”). Plaintiff alleges breach of
contract, bad faith, intentional infliction efmotional distress, and failure to pay wages
arising out of FINRA'’s decisionot to pay short-term disabilifySTD”) benefits allegedly
due to plaintiff. FINRA moves for summarydgment. The Court finds the motion suita
for disposition without a hearing under Civil Lo€ule 7-1(b). Because plaintiff fails to
establish that a genuine issue of material éxetts as to her atjations that FINRA was
contractually obligated to prade short-term disability benefits for plaintiff's work-relate
disability, the Court GRANTS FINRA’s motion for summary judgment.
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. BACKGROUND

Plaintiff commenced this action on Octolée 2011, in San Francisco Superior
Court, asserting claims for (1) breach of cocitré2) bad faith, (3) intentional infliction of
emotional distress, and (4) failure to pay wsaggainst her former employer FINRA. DKkt.
No. 1. FINRA removed the actiontiois Court on February 6, 2012d. The Court has
jurisdiction under 28 U.S.C. 8§ 1332(a)(13eeid. at 2-3. The parties consented to the
jurisdiction of a United States Magistrate Judgeer 28 U.S.C. 83%(c). Dkt. Nos. 11,
15.

The gravamen of theomplaint is that FINRA breacheuh alleged agreement to pay
plaintiff short-term disability benefits whenesbecame disabled from severe chronic pain
in her shoulders and neckee Dkt. No. 1. FINRA now moves for summary judgment,
asserting that all of plaintiff's clams fail asraatter of law because the short-term disability
plan does not provide benefits for workg#anjuries and becaugas undisputed that
plaintiff's injury occurred atvork. Dkt. No. 26-1.

A. FINRA’s Request for Judicial Notice

FINRA requests that the Court take jcidi notice of the following documents in

support of its motion for summgajudgment: (1) plaintiff sdeposition before the Workers
Compensation Appeals Board, produced hyiheiscovery, and (2) Judge Hamilton’s
order inVirtusio v. Financial Industry Regulatory Authority Long Term Disability Income
Plan, No. 12-cv-03745 PJH issued on Novembe2@,2. Dkt. No. 26-2. Plaintiff has nat
opposed this request for judicial notice.

The request for judicial notice of the depias transcript is denied. The depositio

=)

transcript and its contents are not facts “generally known withinitledurt’s territorial
jurisdiction” or that “carbe accurately and readily téemined from sources whose
accuracy cannot reasonalllg questioned.” Fed. R. Evid. 201(89e Nicewander v. MTC
Financial, Inc., No. 10-cv-2141, 2012 WIL185943, at *2 n.2 (. Cal. Apr. 8, 2012)
(citation omitted). Witness statements given urgdeh to a shorthand reporter are treated

as “affidavits” by the witness feummary judgment purposesgeewf taken in a separate
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proceeding.See Curnow v. Ridgecrest Police, 952 F.2d 321, 324 (9th Cir. 199Qulf
USA Corp. v. Federal Ins. Co., 259 F.3d 1049, Bb (9th Cir. 2001). Generally, a
deposition transcript is preply authenticated when it gvs the deponent’s name and
includes the court reporter’s certification that tfanscript is a true oerd of the testimony
of the deponentOrr v. Bank of America, NT & SA, 285 F.3d 764, 774 (2002).
Accordingly, while the Court denies the regtifor judicial notice as to plaintiff's
Workers’ Compensation deposition transcripg @ourt finds it appropriate to consider
plaintiff's testimony as eviehce for the purposes ofetlpresent summary judgment
motion. The Court notes, however, thatdéision to grant summary judgment is
adequately supported by thatienony provided by plaintifin her deposition in this case
and does not depend on her statements raethe Workers’ Compensation deposition.

A court may take judicial notice of another court’s ordsse Holder v. Holder, 305
F3d 854, 866 (9th Cir. 2002). Mever, the Court may not accegd true the facts recited
therein. See Wyatt v. Terhune, 315 F.3d 1108, 111@®th Cir. 2003)j_eev. City of Los
Angeles, 250 F.3d 668, 690 (9th Cir. 2001). FINRrequest for judicial notice of Judge
Hamilton’s order is granted.
B. Plaintiff's Injury

Unless otherwise stated, the parties dogaotuinely dispute the following facts.
Plaintiff began working for FINRA in August 89 as a secretary. Dkt. Nos. 26-2 at
19:25-20:4; 27-1 &21:24-25, 22:20-23:1. Plaintiff's gstoyment was at will. Dkt. No.
27-3 at 63:4-15. She went through severahmtions and by the daté her termination
was employed as a senior compliance examiit. No. 27-1 at 22:20-24:14. Plaintiff
claims she began to have pairher left shoulder around @ber 2008. Dkt. No. 26-2 at
38:15-39:12.

At her deposition in this case, plaintifstdied that her injoy was caused by the
poor ergonomics of her desk. Specifically, she was asked about20089lemail she sen
to Jeff Carlson, claims case manager for tijo&lutual, in connectin with her Workers’

Compensation claim:
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Q. And in the middle of that paragtayou talk about what you've provided,
and &/ou say: “I providedou with a copy of that repbvia e-mail. It is plain
black and white: Poor ergonomics on k caused my work injury on my
sr;lould’)ers and now my spiaéso.” What do you nan by “plain black and
white”"

A. Well, the site-solution report showsatithe cause of fhinjury was my
ergonomics; the desk was not ergonomic.

Q. So did that report say it was iadustrial injury caused at work?

A. | know site solutions sent the letterDr. Friesen that indicated something
like -- I don’t know. | don’t have the letter with me, on hand.

Q. Was it your view that the reason yanjury took place was because of your
-- the poor ergonomics on your desk?

A. Yes.
Dkt. Nos. 27-1 at 74:2-76:12; 27-2 at 33.

At her deposition before the Workers’ @pensation Appeals Board, plaintiff also
testified under oath that she believed her datiue trauma occurred at work and that he
doctor indicated to her thatehnjury was work-relatedDkt. No. 26-2 at 38:15-17, 46:8-
13. Plaintiff also filed a Wilkkers’ Compensation appeal in which she indicated that th
injury occurred at work Dkt. Nos. 27  5; 27-12 at Tn her declaration submitted in
opposition to the summary jundlgent motion, plaintiff statethat she “became disabled
because of a gradual deterioration of [hedudtlers and neck, whicdeems to have been
associated with working at a computiary after day.” Dkt. No. 38 | 2.

Plaintiff testified that she reported thisip#o her office manager, Roni Aguila, on

D
-

[1%)

February 4, 2009 and that Aguila suggested she contact Jackie Thompson, who handles

ergonomic matters for FINRA. Dkt. Nos.-26at 25:3-16, 39:13-15, 41:2-12; 27-1 at
76:19-77:9. Ms. Thompson infmed plaintiff that she wodlhave an ergonomics review
scheduled. Dkt. No. 21-1 at 78:3-10. FINRA thereafter provagieergonomics specialis
who assessed plaintiff's workstation on Redoy 9, 2009. DkitNo. 26-2 at 24:23-25:6,
42:1-22, 44:20-45:5. The specialist observed that piésndiesk was too high and
suggested several ergonomic alterationsyhiog that plaintiff be given a headset, a
keyboard tray, and a document trdg. The height of plaintiff's chair was adjusted and

the additional equipment was scheduled talélerered approximately March 9, 2001,
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at 43:6-17; Dkt. No. 27-1 at 78:11-19. Howevdaintiff claims she awoke on March 2,
2009, with severe shoulder pand called in sick to work. Dkt. No. 26-2 at 44:8-15.
C. Plaintiff's Termination

Plaintiff did not return to work. Her last day at FINRA was February 27, 2009.
Nos. 27-3 at 104:22-105:27-11 at 2. She providedditonal doctor’s notes and

requested several extensions of her return to work date. Dkt2Rkdsat 71:21-72:16,

86:9-18; 27-2 at 31, 38. On August 3, 20Raren Dickey, FINRA’s HR service managetr,

Dkt.

sent plaintiff a letter informing her that h@yntinuous series of requests to push back her

start date amounted to a request for “indefil@gse” and as of August 3, 2009, plaintiff’
position would be considered vata Dkt. Nos. 27-1 at 86:9-127-2 at 38. Plaintiff was
ultimately terminated on Septder 11, 2009. Dkt. Nos. 2at 88:6-2227-2 at 39.

D. Plaintiff's Claims for Benefits

Plaintiff applied for Worker's Compensatimn March 9, 2009. Dkt. No. 27-1 at
63:21-25. While her initial apigation was denied based orsufficient records that her
condition occurred because of her work dufmsintiff filed an appeal which was grante
and plaintiff is currently receing Workers’ Compensation for hmjury. Dkt. Nos. 27-3
at 40:10-24, 42:14-21; 27-2 at 34; 27-5 at 10.

After the initial denial of plaintiffsNorkers’ Compensation claim, FINRA HR
relationship manager, Karen Dickey, sent gléian email on July 92009, informing her
“[s]ince your claim for Workers Compensatibas been denied, ydiave the opportunity
to apply for FINRA’s Short Term Disability Plan.Dkt. Nos. 27-2 aB4; 27-1 at 79:1-15.
In her deposition, plaintiff testified that prior to the time she receivisdemail, she had
not considered applying for short-term disépbenefits because she thought her Work
Compensation claim would be approved anelwbuld not be eligible for short-term
disability. Dkt. No 27-1 at79:18-8013.

Plaintiff's claim for short-term disability lmefits was initiallydenied by a Septemb
11, 2009 letter, from HoleKowal, assistant claims exarmaimfor the plan’s administrator,

Sun Life, which stated that the informatiorpiintiff's file did notsupport her contentior
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that she was totally disabledthin the meaning of the shteterm disability plan. Dkt.
Nos. 27 1 4; 27-12 at 1-4. The letter nateat the primary cause of the leave appeared
related to conditions at workDkt. No. 27-12 at 3. The letter further concluded that
plaintiff had not provided adeqte documentation supportiagustained severe conditig
that would prevent plaintiff from being aliie perform the duties of her occupation in a
sedentary positionld.

Plaintiff appealed and on November 23, 20Q8ristine Kilcoyne, a Sun Life claim:
analyst handling the appeal sarietter informing plaintiff tht Sun Life had conducted a
additional review of the administrative recandher case. Dkt. Nos. 27-3 at 35:16-20; 2
5 at 9. According to the letter, Sun Lifereesed its position and found that plaintiff wag
disabled.ld. However, the letter noted that Sun [sfeecords showethat plaintiff was
pursuing a Workers’ Compensation claim for tinee period in question, and that thus s
was asserting her injuries weraused by her employmenrd. The letter concluded
plaintiff was not eligible for benefits becaube short-term disabiitplan did not provide
benefits for work-related injuriedd.

E. The Short-Term Disability Plan

FINRA maintains a short-term disability pléor its employees. Dkt. No. 26-3 | 3.

The plan is a self-funded, salary coni@tion program not subject to ERISKA. Itis
administered by Sun Life and the particularshef plan are laid ouf FINRA’s “Summary
Plan Description Benefit Options Guide'tlfe 2006 Benefit OptionGuide”) which has
been in effect from 2@to the presentld.; Dkt. Nos. 27-3 at 5@:20; 27-6; 27-7. While
plaintiff disputes whether the 2006 Ben&ptions Guide controls as to the terms of
FINRA'’s short-term disability plan, there appg#&o be no dispute as to the terms of the
2006 Benefit Options Guide itself. “Adt a nine-day waiting period, the Salary
Continuation Plan is designed to pay [emples] either 100% or 60%f [their] weekly
pay” depending on years ofrgge. Dkt. No. 27-7 at 15. For those employees with
service of “10 years or more"—plaintiff's &cket—the plan providdsr 121 workdays of

100% of weekly payld. In order to be eligibleahe employee must suffer from a
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“disability” as that term is defied in the plan. Under thegpl, “the term ‘disability’ mean
that, due to sickness or as a direct resudtrofccidental injuryduring the nine-day
waiting period and the next six mihs of disability, [the emplee is] unable to earn mor
than 80% of [their] pre-digality earnings at [their] ow occupation from any employer;
and [the employee is] under the regulaeaaira doctor, and [they] are following the

requirements of [their] treatment durifigeir] entire period of disability.”ld. at 16.

192

e

According to the 2006 Benefiptions Guide, the short-term disability plan contajns

several limitations and excliosis. In particular, “benefits will not be paid for any
disability due to,” among other thindsyorkplace or occupational injury.1d. at 18. In

her deposition, plaintiff testified that no one ewede a contrary representation to her:

Q. ... You had an understanding tifigou had a workplace or occupational
injury, you could not getr®ort-term disability, right?

A. Based on the email from Judy Tam.
Q. And no one ever tolgbu otherwise, correct?

A. No.
Dkt. No. 27-3 at 59:22-60:2.

On July 10, 2009, d&ly Tam, FINRA’s HR & Benefits coordinator sent an email t
plaintiff informing her thashe “cannot file for worker'sompensation and short term
disability at the same time.” DKNos. 27-2 at 35; 27-1 81:19-82:6. Plaintiff testified
that she does not remember discussing thtestent with anybody &NRA or Sun Life.
Dkt. No. 27-1 at 83:5-17. The email also sthtNow that you are denied for worker’s
compensation, you are eligiblefite for Short Term Disability.” Dkt. No. 27-2 at 35. In
her deposition, plaintiff testified thatIFRA made no written ooral representation
suggesting that plaintiff could file fdooth short-term disability and Workers’

Compensation benefits:

Q. Did Judy Tam ever say anything inststent with the phrase, “Now that
you are denied for workers’ comp yowealigible for shdrterm disability”?
Did she ever tell you anything ditferent from that?

A. | know there was some -- | don’t know if it's conversation, phone
conversation with Judy Tam, but from myodection, | was told that if | filed
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for workers’ comp | cannot aim for short-term disability.

Q. No one ever tolgtou otherwise, correct?

A. No, no one has td me otherwise.

Q. Have you ever seemydocuments or materialsafwould suggest that you
could file for workers’ comp and #te same time g?et short-term disability?

Have you ever seen anything in writing that would suggest you could do both?
A. | haven’t seen anything in writing.

Q. And no one’s ever told yathat at FINRA, correct?

A. Nobody.
Dkt. No. 27-1 at 84:4-22.

In her declaration submitted in oppositiorthe summary judgmembotion, plaintiff
states that she “was toby Judy Tam and Karen Dické@y Human Resources at FINRA
that the short term disabiliflan was described in the ployee Handbook” and that she
“was unaware of the 2006 NASD Benefit Optidagide as having anying to do with the
short term disability benefibh 2009, and [has] no recollection of being aware of the
existence of that document during [her] thisigy, until it was produced by the defendants
in this lawsuit.” Dkt. Ns. 38 { 4; 40-2, 40-3.

The employee handbook has a “Short Té&isability” section located under the
more general heading “Time Off. Dkt. No. 40-2 at 54-57The handbook mvides that

“STD benefits begin after [the employee hlasgn absent for nine consecutive business

U7

days (nine-day waiting period) as a resulaafualified personal illness or injuryld. at
54. “A disability absence lgins when your attending phggn certifies that you are
medically unable to perform any andeey duty of your regular occupation.. .When
required information is received and eligibility foenefits is confirme, STD benefits will
be restored retroactive to the first dayebgibility, minus your nne day waiting period or
the date that benefits ended. Under ourbdisteed guidelines, thdisability carrier makes
all determinations for STD benefit eligibility.Fd. The “Short Term Disability” section
does not state that benefits are not provideavorkplace or ocupational injuries.

Employees are told “If you havestions regarding this policgpntact your supervisor or
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HR Services RepresentativEor more information, go tOASIS> Employee

Resources>Benefits (Leave of Absencé)ld. at 57 (emphasis in original). Plaintiff

testified that she never had a discussion aatyione at FINRA about what was considered

a qualified illness or injury, or what were theidelines used to make short-term disabil
determinations. Dkt. No. 27-3 at 77:6-14, 79:1-14.

A separate section of the handbook is titledcidents and Injuries at Work.” Dkt.

No. 40-3 at 36. The first pageaph of that section statéehe Workers’ Compensation Act

covers employees who sustain injurieslloess arising from the course of their

employment. Workers’ Compensation provitesefits including medical coverage and

salary replacement resulting fromwark-related injuryor iliness.” Id. The handbook
further states “You will be unable to use anigestleave (such as sick, personal or vaca
leave) while on leave for a worlelated illness or injury, expéwhen returning from leav

on a reduced work scheduleld. “Group benefits such amedical, dental, vision and life

insurance will continue to be effect while you are on leavof absence for a work-related

injury or iliness.” Id. at 37. Plaintiff testified thagthe did not read the information

regarding injuries and accidents until after stopped working: “themployee handbook

when | was working there [at FINRA], | ongheck it if | need tppertaining to, for
instance, vacation. With regards to injuries, accidents, halidead it while | was there.”
Dkt. No. 27-3 at 84:19-24.

The handbook’s introductoection states that tirandbook was prepared “to

—

y

tion

e

provide [employees] witiguidance on [the] organization’s policies and procedures.” Dkt.

No. 40-2 at 9. It further statéisat “[t]his Handbook is not a contract, express or implie
guaranteeing employment for any specific duratidi.” Additionally, “[t]he policies in
this Handbook are summaries only and areestiltp change at the sole discretion of
FINRA, as are all other policies, procedures)df,s and other programs. . In cases of &
conflict between a contract temed into by FINRA and aaement in the Handbook, the
contractual provision will control.’ld. For more informatin, the handbook directs

employees to the department referencederstttion, their supasor or HR Services
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Representative, or the Associate General Galudns Employment andabor in the Office
of General Counselld.
II. STANDARD OF REVIEW

Summary judgment may be granted onlyewhdrawing all inferences and resolving
all doubts in favor of the nonmoving party, th@re no genuine issues of material fact and
the moving party is entitled to judgment amatter of law. Fed. R. Civ. P. 56(€¢elotex
Corp. v. Catrett, 477 U.S. 317, 322 (1986). A fastmaterial whenunder governing
substantive law, it could affect the outcome of the céselerson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1936 A dispute about a material fastgenuine if “the evidence is
such that a reasonable jury could retarverdict for the nonmoving partyld. Bald
assertions that genuine issues oferal fact exisare insufficient. Galen v. County of Los
Angeles, 477 F.3d 652, 658 (9th Cir. 2007).

The moving party bears the burden antfying those portions of the pleadings,
discovery, and affidavits that demonstrate theeabe of a genuine issue of material fact.
Celotex, 477 U.S. at 323. Ondbke moving party meets itsitial burden, the nonmoving
party must go beyond the pleadings anditbopwn affidavits or discovery, set forth
specific facts showing that a genuissue of fact exists for trialRuffin v. Cnty. of Los
Angeles, 607 F.2d 1276, 1280 (9thrCiL979). All reasonable ferences, however, must pe
drawn in the light most favorable to the nonmoving pa@isen v. Idaho Sate Bd. of Med.,
363 F.3d 916, 922 (9th Cir. 2004).

[ll. DISCUSSION

A. Plaintiff Raises No Triable Dispute ofMaterial Fact asto Her Breach of
Contract Claim.

The issue of whether there is a contizativeen the parties obligating FINRA to
provide short-term disability benefits for work-related injuries covered by Worker’s
Compensation is based on facts that are undispatebthus can be decided by the Court.
“Contract formation requires mutual consemibjch cannot exist unless the parties ‘agree

upon the same thing in the same sensBu&tamante v. Intuit, Inc., 141 Cal. App. 4th 199
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the outward manifestations or expressionthefparties, i.e., theeasonable meaning of
their words and acts, and not their unegsed intentions or understandingkd” (internal
guotation marks and citations omitted). “Whtre existence of a contract is at issue and
the evidence is conflicting or admi$ more than one inferendéjs for the trier of fact to
determine whether the contract actually exist&Ut if the material facts are certain or
undisputed, the existence of a contrac guestion for the court to deciddd. (citation
omitted). A contractual undersiing need not be express, gy be implied in fact,
arising from the parties’ conduct evidencing tfaetual mutual intent.Guz v. Bechtel Nat.

Inc., 24 Cal. 4th 317, 336 (2000) (citation itied). An employer’s written personnel

policies may be an important sou@mplied-contract evidenceld. at 344. “The issue|is
whether the employer’s words or conductvdrich an employee reasonably relied, gave
rise to thaspecific understanding.”ld. at 342 (emphasis in original).
Here, plaintiff's complaint alleges that ‘fijreturn for Ms. Virtusio’s services while
she was defendant’s employee, defendant pronisedntinue to pay 100% of her salary
for up to 121 days in the emt she became disabled and uaab work,” and that “Ms.
Virtusio performed all of heobligations under the STD sajacontinuation program, but
defendant did not perform its obligation to pay &g promised.” DkiNo. 1 at 10. FINRA
asserts that plaintiff's breach of contract\{ggdl as her other clams) fail as a matter of law
because it is undisputed thaaioltiff's injury occurred at worland as such, it is not covered
by the short-term disability plan. Dkt. No. 26-The Court agrees with FINRA that thene

are no disputed factual isssion the contract claim.

1. There Is No Genuine Dispu¢ as to Whether Plaintiff's Disability Was
Caused by Workplace Conditions.

As a threshold matter, the Court finds tharéis no genuine issue of fact as to the

cause of plaintiff's disability. Plaintiff tesidd under oath that trehoulder condition upon
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which she bases her short-term disabiligiral and her Workers’ Compensation benefits

U

claim is the same, that it oated at work, and was caused by the poor ergonomics of her
workstation. Dkt. Nos. 27-1 at 74:2-1@; 27-2 at 33; 26-2 at 38:15-17, 46:8-%& also
Dkt. Nos. 27 1 5; 27-12 at 7. It is alsodisputed that plairfiis receiving Workers’
Compensation payments for timury she claim®ntitle her to short-term disability
benefits. Dkt. Nos. 27-3 at 40:10-24, #2-21; 27-5 at 127-2 at 34.

Plaintiff has not presented any facts to dispthe evidence thaer disability was
caused by her workplace conditions. Im declaration submitted in opposition to the
summary judgment motion, plaiff states that she “becamesdbled because of a gradual
deterioration of [her] shoulders and neckjehhseems to have ee associated with
working at a computer day after day.” Dkio. 38 § 2. This statement does not appear
inconsistent with plaintiff's tetimony that her disability was work-related. To the extent
that it attempts to create a genuine issumaterial fact by contrdicting plaintiff’'s own
testimony, it must be disregardefee Kennedy v. Allied Mut. Ins. Co., 952 F.2d 262, 266+
67 (9th Cir. 1991) (“The generalle in the Ninth Circuit is that a party cannot create an

issue of fact by an affidavit contrating his prior depsition testimony.”).

2. There Is No Genuine Dispute as tdVhether FINRA Is Obligated to
Provide Short-Term Disability Benefitsfor a Work-Related Disability.

FINRA asserts that summary judgment is prdpcause its short-term disability plan

contains a specific exclusion for workplace injuries. In support for this assertion, FINRA

relies on the 2006 Benefit Options Guide whicbvles that benefits under the short-term
disability plan “will not be paid for any dibdity due to,” among dter things, “workplace
or occupational injury.” Dkt. Nos. 26-3 §37-7 at 18. Moreover, plaintiff admitted under
oath that she understood she cannot pursué-tror disability benefits for a workplace pr
occupational injury, or a claim covered by ers’ Compensation. Dkt. Nos. 27-1 at
84:4-22; 27-3 at 59:22-60:2.

In her opposition to the summygudgment, plaintiff argugthat the workplace injury

exclusion does not apply because plaintiff'sadhility was due to skness not injury. DKkt.
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No. 37 at 4-6. To be eligiblender the short-term disability plan, plaintiff must show a

disability “due to sickness or as a direduk of an accidentahjury”; however, the

disability would not be @vered if it is due téworkplace or occupational injury.” Dkt. NQ@.

27-7 at 16, 18. Plaintiff argues that disability law treats cumulative trauma, which she

claims is the cause of plaintiffdisability, as a “sickness” and thas an “accidental injury

Dkt. No. 37 at 5. Plaintiff then makes a logical leap in concluding that her disability does

not fall within the exclusion for a workplace “injuryltl. This argument is not persuasive.

First, accepting for purposes oktaArgument plaintiff's characateation of her injury as a
“cumulative trauma,” there i1sothing in the plain languagd the 2006 Benefit Options
Plan that supports the argument that suchunta would fall outside the scope of disab

due to “workplace or occupational injury.” Sech plaintiff has presented no evidence

either party intended for the short-term disabilitgn to provide benefit®r injuries due to

lity
that

cumulative trauma in the workplace in addition to Work@winpensation benefits, but not

for accidental work-related injuries. Thirdetbases cited by plaifftmerely show that

repetitive stress injuries andunies resulting from an existy degenerative disease have

been found to fall outside insume@e policies that provided caage for accidental injuries,

U

Seeid. Those cases do not construe the term&place or occupational injury, and do not

stand for the proposition that a cumulative tnanever qualifies as “injury.” Plaintiff's

legal argument that her condition is not anunygj’ thus has no merit, and does not create a

triable issue of fact.

Additionally, plaintiff opposesummary judgment on the gnod that the terms of the

short-term disability plan were “controlley the employee handboekhich mentions ng
workplace injury exclusion in its secti on short-term disability benefitéd. at 6-8. In he
declaration submitted in opposition to the summadgment motion, plaintiff states that

she “was told by Judy Tam ai@ren Dickey in Human Resources at FINRA that the

term disability plan was described in tBmployee Handbook” anddhshe “was unaware

of the 2006 NASD Benefit Options Guide as Imgvanything to do with the short term

disability benefit in 2009, and [has] no recotlen of being aware of the existence of ths
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document during [her] dability, until it was produced by tlikefendants in this lawsuit.”
Dkt. Nos. 38 T 4. In addition, plaintiff points that her counsel “repeatedly requested
plan document(s) for the short term diéigbplan, and insteadf providing the 2006
NASD Benefit Options Guide, FINRA and Slifie both either ignored the requests or
provided the FINRA Employee Handbook.” DNo. 37 at 6. These arguments do not
raise a genuine issue of material fact as topféis breach of contraatlaim. Plaintiff has
presented no evidence of a regpgntation or any leér conduct by FINRA that objectively
manifests an agreement to pravishort-term disability benefitsr workplace injuries tha
are also covered by WorketGbmpensation. To the contraplaintiff testified that she
was never told, and has never seen a docusugygiesting, that she can file a claim for
Workers’ Compensation and atteame time receive short-tedisability benefits. Dkt.
No. 27-1 at 84:4-22. Because the undispusetsfshow that neither party to the allegec
contract had any expetitan that plaintiff would be paidhort-term disability benefits for
workplace injuries, plaintiff camot show that there is rtual consent supporting her
contract claim.

Moreover, the absence of arplicit workplace exclusion in the employee handbg
does not create a triable issue of fact given that the handbookatqasport to be an
exclusive or controlling source of FINRA'’s short-term disability benefit policies. The
handbook explicitly states théit) the handbook is not a coatt, (2) the policies in the
handbook are summaries only subject to chatdlee sole discretion of FINRA, (3) in

cases of a conflict between a contract extento by FINRA ad a statement in the

the

[

DOK

handbook, the contractual prowsiwill control, and (4) direstthe employees to additional

sources of information. Dkt. No. 40-2 at Additionally, the short-term disability benefit
section refers to “qualified personal illness or injury” and “determinations for STD be
eligibility” without defining how those eligibility qualifiations are determinedd. at 54.
The handbook also has a separate sectiomdealth “Accidents and Injuries at Work.”
Dkt. No. 40-3 at 36. In light of this evides, plaintiff cannot show that she reasonably

relied on the handbook as establishingecg understanding that FINRA will provide
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short-term disability benefits for work-relateguries covered by Waers’ Compensation.

In fact, plaintiff here specifidly disclaimed such relianceSee Dkt. Nos. 27-1 at 84:4-22;
27-3 at 59:22-60:2.
In her opposition, plaintiff makes muchtbie allegedly contradictory evidence

concerning the relationship between FINR#&un Life, and their respective roles in

making decisions regarding elidiby for short-term disability berfeg,s. Dkt. No. 37 at 8-9.

Plaintiff also asserts that FINRA interpretsstwort-term disability benefits plan in an
arbitrary fashion in various lppthetical scenarios where thausa of the disability is not
clear, and there is a dispute as to wheithean be considered as work-relatéd. at 9-10.
However, “[o]nly disputes over facts that migtifect the outcome of the suit under the
governing law will properly preclude the entysummary judgment. Factual disputes
are irrelevant or unnecessary will not be counte&htlerson, 477 U.S. at 248. In this cas
there is no factual dispute that plaintiff's diday is work-related. Any dispute about th¢
interplay between FINRA and Sun Life, oethbstract application of the short-term
disability plan in hypothetical situations does raise a triable issue of material fact as
plaintiff's breach of contract claim.

In sum, the evidence supports FINRA's\tention that plaintiff has presented no
genuine issue of material fact as to hairalthat FINRA entered into a contract under

which it was required tprovide plaintiff with short-tem disability benefits for her

that

\"ZJ
o

U

o

workplace injury. Because plaintiff cannot establish all elements necessary to support her

breach of contract claim, summary judgmhas to that claim is appropriate.

B. Summary Judgment IsAppropriate as to All of Plaintiff's Claims.

Plaintiff’'s remaining claims for bad faith,tentional infliction of emotional distress,

and failure to pay wages due are also prechan the allegation that FINRA was require
to pay short-term disability benefits for plaintiff's injury. Because the Court has cong
that summary judgment as to that claim shdddyranted, it grants summary judgment
to all of the other claimsSee Dkt. 37 at 13 (conceding thattlere is no contract that wa

breached, the bad faith and irtienal infliction of emotional ditress claim will also fail).
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IV. CONCLUSION

Because n@enuine isge of mateial fact exsts to supprt plaintiff’ s allegatios that
FINRA has a comaictual oblgation to povide shot-term disility bendits for plantiff's
work-rdated disabity which is also coered by Workers’ CanpensationFINRA’s motion
for summary judgment is GRANTED. The pretrialconferencescheduledor May 8,2013
IS vacaed.

IT IS SO ARDERED.

Date: May 7 2013

Nathanael M.Cousins
United StatedagistrateJudge
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