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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

NELIA VIRTUSIO, Case No. 12-cv-00602 NC
Plaintiff, ORDER RE: TENTATIVE RULING
AND SETTING HEARING ON
V. FINRA'S MOTION FOR
ATTORNEYS' FEES AND
FINANCIAL INDUSTRY VIRTUSIO’'S MOTION TO STRIKE
REGULATORY AUTHORITY, INC., BILL OF COSTS
Defendant. Re: Dkt. Nos. 52, 66

Pending before the Court are FINRA’s matimr attorneys’ fees, Dkt. No. 52, and

Virtusio’s motion to strike FINRA's bill of cost Dkt. No. 66. After the Court vacated the

hearing on FINRA'’s motion for attneys’ fees, Dkt. No. 73, Vusio requested leave to fi

Doc. 77

an objection to the decldian from Nick Geannacopulos submitted in support of FINRA’s

reply on the motion for attorneys’ fees. DKbs. 70-1, 75. The Court hereby reschedu
the hearings on both FINRA’s motion for atteys’ fees and Virtusie motion to strike
costs, originally scheduled for June 2613 and July 17, 2013 respectively, Jaty 24,
2013 at 1:00 p.min Courtroom A, 15th Floor, U.®istrict Court, 450 Golden Gate
Avenue, San Francisco, California.

Based on the arguments presented by patties, the Court is inclined to award
FINRA its reasonable attorneys’ fees undelifGania Labor Code 818.5 (providing for

Case No. 12-cv-00602 NC
ORDER RE: TENTATIVE RULING AND
SETTING HEARING

es

Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/3:2012cv00602/250999/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2012cv00602/250999/77/
http://dockets.justia.com/

© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

the recovery of reasonable attorneys’ fess @osts in “action brought for the nonpayment

of wages, fringe benefits, or health and welfare or pension fund contributions”). Her

first cause of action for breach of contraatl #me fourth cause of action for failure to pa

wages appear to be actions “brought for thepayment of wages,” and, in any event, the

degree of overlap between those causes afraappears to be suttat apportionment of
fees is not feasibleSeeKirby v. Immoos Fire Protection, Inc53 Cal. 4th 1244, 1255-56
(2012) (holding that “[tlhe wals ‘nonpayment of wages’ section 218.5 refer to an

alleged legal violation, not a desired remedgd inquiring as to whether the nonpayment

of wages is “the gravamen” of the claimyieman v. AirTouch Cellula209 Cal. App. 4th
556, 584 (2012) (directing the trial courtdetermine the amount of reasonable attorne
fees awardable for defense of the § 218.5 causes of action, apportioning fees incurr

the separate causes of action as appropriatghis case, whiléhere are common issues

between all of the claims, the Court is not convinced that FINRA is entitled to all of its

attorneys’ fees incurred in defense of theses of action for bad faith and intentional
infliction of emotional distress.

At the July 24, 2013 heaug, the parties should be prepared to address (1) whet
under California Labor CodeZl8.5 it is appropriate for the Court to award fees for
defense of all of Virtusio’s claims, includingdse for bad faith and intentional infliction
emotional distress; and (2) how the Galrould apportion the fees requested.

Additionally, the “Lodestar Chart” FINRA Ilsasubmitted in support of its request f
attorneys’ fees does not provide the Court with sufficient inftondo determine the
reasonable attorneys’ fees expended inrdefef the causes attion brought for the
nonpayment of wagesSee e.g.The Traditional Cat Ass'n, Inc. v. GilbreatB40 F.3d 829
834 (9th Cir. 2003) (holding that, to apportiees, a court may be required to supplem
the record due to in@quate documentatiorgee alsdrumm v. Morningstar, In¢695 F.
Supp. 2d 1014, 1022 n.7 (N.D. Cal. 2010y (reing a party moving for attorneys’ fees
under § 218.5 to submit additidrdiocumentation to distinguish wodone in support of th

unpaid wage claim).
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Moreover, he declaratns submited by FINRA in support of its motion for
attorngs’ fees, Dk Nos. 521, 70-1, donot adequtely descrbe the levebf experiece
(such @ the numler of yearsof practice)of all of the attorneygor whosework FINRA
seeks fes. The ddarationsstate in a caclusorymanner thatthe ratesharged inlis
case aravell within the rangef hourlyrates in theéSan Franaco markes for coungl with
the exgrience anditigation ills posseased by AINRA'’s defense team.” Dkt. N0s.52-1 §
19; 704 § 19. FNRA, howerer, does at specify he range othe appli@ble prevaiing
marketrate for similar servies by attoreys with experience omparableo that of ech
attorng/ whose feesare incluled in FINRA’s motion. See Gecia v. Restgent Capial
Service, L.P, No.11-cv-128 EMC, 22 WL 3778852, at 2 (N.D. Cal Aug. 30,2012)
(to asses a reasaable hourlyrate, “couts considethe prevaiing marketrate in the
community for similar servies by lawyes of reasnably com@rable skil, experieee, and
reputaton.”) (citaton omitted; see alsaCamacho vBridgepat Fin., Inc, 523 F.3d073,
980 (9h Cir. 2008 (“[a]ffidavits of theplaintiffs’ attorney[s]and other a@brneys regrding
prevailing fees inlhe commuity, and rde determiations in oher cases... are satigactory
evidene of the pevailing maket rate.”).

By July 22,2013, FINRA must sibmit the folowing: (1) a copy ofcounsel’s
invoices, as referrd to in Nidk Geannagpulos’s delaration,Dkt. No. 701 13, forall of
the feesought inFINRA’s motion; (2)declaration§) descrilmg the levé of experi@ce of
all of the attorneydor whosework FINRA seeks fes; and (3)declaratim(s) or othe
authoriy supportng FINRA's contentim that the ates charge in this cae are “wellwithin
the ramge” of the gplicableprevailing merket rates.

Virtusio’s notion requsting leaveo file anobjection toGeannacpulos’s detaration
is DENIED. TheCourt will hear Virtuso’'s objectons and argment at lhe hearing.

IT IS SO ARDERED.

Date: July 52013

Nathanael M.Cousins
United StatedagistrateJudge
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