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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SERGIO L. RAMIREZ
Plaintiff,

Case No0.12cv-00632JSC

ORDER ON PLAINTIFF'S

V. ADMINSTRATIVE MOTION
TO FILE TESTIMONY AN D
TRANS UNION, LLC, DOCUMENTS UNDER SEAL

Defendant Re: Dkt. No. 110

In this putative class action, Plaintiff Sergio Ramirez alleges that he wiasl @gnauto
loan after Defendant Trans Union, LLC mistakenly informed a car dealehsttipaintiff was on
the federal government’s Office of Foreign Assets Control (“OFAISt) IPlaintiff contends that
Defendant violated the Federal Credit Reporting Act (“FCRA”) and the Qaibf@onsumer
Credit Reporting Agencies Act (“CCRAA") by failing to ensure “maximunsgible accuracy” of
its credit reports, and failing to provide consumers with proper disclosures. (Dkt. NO. &w
pending before the Court is Plaintiff's Administrative Motion to File Under @&l No. 110)
portions of its Motion to Certify Class and certain exhibits submitted thibréidkt. No. 111).
Plairtiff seeks to file the documents under seal because Defendant designatetihtibayesnd
documents in question as “confidential” or “highly confidential” pursuant to thelated
protective order governing this action (Dkt. No.B7-In accordance wh Local Rule 7%(e)(1),
Defendant, as the party asserting that the docuaatconfidential, submittetbclaratios in
support of Plaintiff’'s motion to seal. (Dkt. Nos. 112-2, 1120 the reasons explained below,
Plaintiff's motion is GRANTED in part and DENIED in part.

LEGAL STANDARD
“[T]he courts of this country recognize a general right to inspect and copy pediics

and documents, including judicial records and documemsdn v. Warner Comims, Inc., 435
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U.S. 589, 597 n.7 (1978see also Foltz v. State Farm Mutual Aute.Bo, 331 F.3d 1124, 1134
(9th Cir. 2003) (“In this circuit, we start with a strong presumption in favor of a¢oeurt
records.”). The right is justified by the interest of citizens ef{ing] a watchful eye on the
workings of public agencies.Nixon 435 U.S. at 598. The right, however, “is not absolute and
can be overridden given sufficiently compelling reasons for doingBoltz, 331 F.3d at 1135;
see, e.g.Times Mirror Co. v. United State873 F.2d 1210, 1219 (9th Cir. 1989). “A narrow
range of documents is not subject to the right of public access at all becags®ttie have
traditionally been kept secret for important policy reaso@imakana v. City and Cty. of
Honoluly, 447 F.3d 1172, 1178 (9th Cir. 2006) (internal citations omittesh; e.g., Times Mirror
Co, 873 F.2d at 1219 (grand jury transcripts and warrant materials in the midst of a pre-
indictment investigation not subject to right of public access).

The right of public access to judicial records “applies fully to dispositive pleadings,
including motions for summary judgment and related attachmelentiakana447 F.3d at 1179.
The Ninth Circuit “adopted this principle of disclosure because the resolution @uaedos the
merits, whether by trial or summary judgment, is at the heart of the interest imgrikar
public’s understanding of the judicial process and of significant public evddtgihternal
citations and quotation marks omitted). TH{&)] party seeking to seal a judicial record then
bears the burden of overcoming this strong presumptiond®ting the ‘compelling reasons’
standard.”ld. at 1178-79. The reasons must “outweigh the general history of access and the
public policies favoring disclosureld. at 1179 (internal quotation marks and citations omitted)|
Such compelling reasons include “the use of records to gratify private spite, @noubat
scandal, circulate libelous statements, or release trade seddet@riternal quotation marks and
citation omitted). “The mere fact that the production of records may lead tcaatlgig
embarrassment, incrimination, or exposure to further litigation will not, without,mompel the
court to seal its recordstd. A parties’ request for sealing must be “narrowly tailored” and
establish that the “document, or portions thereof, are privileged, protectabldeaseicaet or
otherwise entitled tprotection under the law.” L.R. 79-5(b).

The Court must “conscientiously balance[ ] the competing interests” of the jauloli
2
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those of the party seeking to keep certain judicial records sémkt, 331 F.3d at 1135. In
considering these interesthe court must “base its decision on a compelling reason and articu
the factual basis for its ruling, without relying on hypothesis or conjettiitagestad v.
Tragesser49 F.3d 1430, 1434 (9th Cir995) (internal citations omitted).

In contrasto the“compelling reasons” required to overcome the presumption of public
access to dispositive pleadings, the Ninth Circuit imposes a lower “good caarssdrst for
keeping judicial records attached to non-dispositive motiémnstos v. Pac. Creditorsss’n, 605
F.3d 665, 678 (9th Cir. 2010) (internal quotation marks omitted). Because non-dispositive
motions “are often unrelated, or only tangentially related, to the underlyursg cd action,there
is a “weaker public interest” in accasgthese materialsld.

DISCUSSION

Defendantthe Designating Party, contends that Exhibits 1, 2, 4, and 5 should be sealg
because “they consist of confidential, proprietary business information andé@ees that are
entitled to protection from publidisclosure.” (Dkt. No. 112 at 8.)In particular, “TransUnion’s
non-public data, internal analysis and business strategies provide valudbigende in
positioning a competitor's own products, marketing, and strategitk)’ efendant argusthat
the public’s interest in accessing the information sought to be sealed is laveddwa motion for
class certification is a nedispositive, “procedural” matter. (Dkt. No. 112 at 4.)

“The Ninth Circuit has not ruled as to whether a motion fas<lcertification is a
dispositive motion for the purposes of determining whetheratrmpelling reasonstandard
applies.” Labrador v. Seattle Mortgage C@8-2270 SC, 2010 WL 3448523, at *2 (N.D. Cal.
Sept. 1, 2010). Although courts in the NorthBistrict “have generally considered motions for
class certification nondispositiveJh re NCAA Studemithlete Name & Likeness Licensing Litig

09-CV-01967 CW NC, 2013 WL 3014138, at *3 (N.D. Cal. June 17, 2013), some have recog

! Plaintiff also moved to seal portions Exhibits 11 and 16 to the Soumilas DeclarationN¢Dkt
1101 at  3(a)(ivy(v).) Because Defendant has not submitted a declaration pursuant to Loc3
Rule 794 (e) to establish that these two exhibits are sealable, the Court DENIES fRlammdifon
to seal these documents.
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that “there may be circumstances in which a motion for clatiicaion is case dispositive,In

re High-Tech Emp. Antitrust Litig11-CV-02509-LHK, 2013 WL 163779, at *2 n.1 (N.D. Cal.
Jan. 15, 2013)For example, “a motion for class certification might be dispositi\eedenial of
class status means that the stakes are too low for the named plaintiffs to civetimadter.” 1d.
(quotingPrado v. Bush221 F.3d 1266, 1274 (11th Cir. 200G¢ealso Dugan v. Lloyds TSB
Bank PLC, 12€V-02549-WHA NJV, 2013 WL 1435223 (N.D. Cal. Apr. 9, 2013) (recognizing
that courts in the Ninth Circuit generally treat class certification motions adispositive unless
the motion’s denial “would constitute the death knell of a case.”).

The Court need not decide whether Plaintiff’'s motion to certify should be treated as
dispositive motion because its rulings on the motion to seal do not hinge on whether the goo
cause or copelling reason standard applies. The portions of documentwithadt be sealed do
not meet eve the lower good cause standard; the portionsihidbe sealedneet even the stricter
compelling reasonstandard

It significant to this motion that theany of the subjectdiscussed in the deposition
testimony is already in the public domain. The Ti@rctuit’'s opinion inCortez v. Trans Unign
LLC, 617 F.3d 688 (3d Cir. 2010), affirming a jury verdict for a consumer’s FCRA claimsagai
Defendant, contains much of the same information Defendant now toesd#al. For example, the
substance of many tihe proposed redactions of the motion for class certification appears
throughout th&Cortezopinion. See, e.g.617 F.3d at 703 (“The information in Trans Union’s
OFAC alert is provided to purchasers through a third party vendor called ‘Accuityltans
Union does not sell the OFAC alert information as a stand alone product creditofgsnust
purchase a Trans Union product such as credit report services and the OFACadiget to that
product.”); 704 (“[W]hen retrieving OFAC information, Trans Union sends only a name to
Accuity, even though Trans Union may have more information about the person who is the s
of the inquiry. Trans Union reports a match whenever names are similar. . . . Trans Usion dd
other comparison or due diligencethvthe data it receives from Accuity to attempt to match it tg
the consumer whose credit report is being furnished.”) (internal quotation marksainds

omitted). There is no reason 8gal information in this case that has already been made public
4
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Cortez SeeOptimize Tech. Solutions, LLC. v. Staples,, h4MC-80095L HK-HRL, 2014 WL
1477651, at *4 (N.D. Cal. Apr. 14, 2014) (holding thadrties may not seek to seal information
that is contained in publicly filed pape)s'To the extent thafransUnion seeks to protect the fact
that it has continued to use Accuity’s OFAC product fibsttez the Court finds no good cause tg
do so. “The mere fact that the production of records may lead to a litigant’s ersivemas
incrimination, or exposur further litigation will not, without more, compel the court to seal itg
records.” Kamakana447 F.3d at 1179.

On the other hand, the Court recognizes compelling reasons to seal certaintsejme
Exhibits 1, 2, 4, and 5, including discussions about consumer disputes and related policies a
procedures and the search logic and functioning of the OFAC product. These two topias cor
trade secrets, which in the Ninth Circtntay consist of any formula, pattern, device or
compilation of information which is used in one’s business, and which gives him an opportun
obtain an advantage over competitors who do not know or us@ it€’ Elec. Arts, InG.298 F.
App’x 568, 569-70 (9th Cir. 2008) (quotiRestatement of Tor& 757, cmt. b, adopted @lark
v. Bunker 453 F.2d 1006, 1009 (9th Cir.1972)).

With these overarching holdings in mind, the Court addresses ipdalnset of excerpts
in Plaintiff's motion to seal

A. Depositionof Michael O’Connell (Exhibit 1)

Exhibit 1 to Plaintiff’'s Motion for Class Certificatiazonsists of excerpts of the depositior
of Michael O’'Connell. (Dkt. 110-7 at 2.) O’Conhkhs been a Vice President of Product
Development and Management at TransUnion for approximately 12 years. (DRtJ11LP-

(1) Page 36: The Court finds no reason to seal O’Connell’s testimony that Trans Unio
wanted a reputablerpduct to provide OFAC data and considered some others companies—w
names O’Connell did not call—before selecting Accuity.

(2) Pages 43-46 Page 43:%6 will not be sealed because it merely confirms that
TransUnion continuetb use Accuity softwartor its OFAC adeon product, as discussed in
Cortez O’Connell’s understanding of how the software works, which appears on page 43:7

through 46, is proprietary, confidential, and could lead to competitive damage if disclosed.
5
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Accordingly, this portion Wi be sealed.

(3) Pages 52-56:In this excerptO’Connell testifiedhat Trans Union sold public record
data like civil judgments, tax lienand bankruptcies as part of credit reports. Trans Union did {
list civil judgments, tax liegs, bankrupties, credit cards, or collection accounts on a credit rdpor
only thesubject’'s name matchedan address match was also required for the record to be
included on the report. O’Connell testified that from 2004 to the date of the deposition, in
contrast,TransUnion required only a name match for the purposes of OFACRktauseltis
fact was discussed throughdtirtez the only issue is whether TransUnion’s continued practice
to listan OFAC match basezha name match alone is sealable. The Coodsfthat it is not. In
light of the fact that the core allegation@drtezwas TransUniors nameonly matching and the
core allegation here is that TransUnion’s OFAC matching continues to be untesftdortez
discussion of TransUnion’s OFAC matchipigactice as based on name only will not be sealed.

(4) Pages 58-63Pages 58, 59, and 60:1-@0compas®’Connell’s testimony that
TransUnion relies on name match alone for OFAC matches, but has procedures beyond nan
matching to match public records, credit cards, and collection accounts to tlo¢ consamer
file. The substance of this excerpt is essentially the same as pages 52 tisranghnbll be left
unsealed for the same reasons. Page 60:11-19 is simply a discussion of a break in tl@depd
and need not be sealed. As for pages 60:25 through 63, the Court finds no reason to keep
confidential O’Connell’s testimony that he has never seen informatiorrmamd that a purported
OFAC match was either a true matnha false positive. The fathat O’Connell is not aware of
such information does not warrant protection.

On pages 60:20 through 62:24, O’Connell describes how a name search functions, ang
thereby provides proprietary, sensitive information that should be sealed.

(5) Pages 66-670O’Connell explaiedthat it is not TransUnion’s role to determine
whether an individual identified as an OFAC match is actually on the OFAC lisaleesi o
action in this regard. This informatievill not be sealed as confidential. TransUrsarsponse
to purported matches is central to the claim that TransUnion does not follow reasonable

procedures to insure the accuracy of its reports. The public’s interest in dihmatibn
6
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outweighs any competitive sensitivity.

(6) Page 122The onlyportion of this page that will be seale@ dines 10 through 13 in
which O’Connelldiscusses the specific search logic used. The remahties page retreads the
subject of OFAC matches based on name alone and will not be sealed for aforementioned
reasons

(7) Pages 133-35The Court will not seal page 133, which contains no snbstaxcept
the name on line 25. Plaintiffs do not explain whether this individual’'s name is confidendial
nor is page 138ven referenced in Plaintiff's briefThe testimony on pages 184d135 concerns
O’Connell’s discussion with Accuity about its search logic andtivdfefore be sealed.

(8) Pages 160-63Here, O’Connell statkthat he was responsible for implementing the
decision to add the word “poteritido reports of an OFAC match to clarify tkggnificance of the
information but, apart from stemming from ti@ortezlitigation, did not recall how the idea came
about. O’Connelcommunicated wittMark Roethel to make the change, but wasinvolved in
the technical implementation of the change and did not know whether it was assigned to a
contractor. He recalleithe change took effect in November 2011. None of this information
creates any risk of competitive disadvantage and will not be sealed.

(9) Pages 166-68Nothing in this segment warrants sealifgrst, O’Connell stated that
he wa not involved in either blocking consumers from name matches or responding to consu
disputes. The extent of his knowledge about preventing a consumdsdnogia name match in
the future is “[jJust the fact that it is done(O’Connell Dep. at 166:13.D’Connell also testifié
about a slide, Bates TU9485, which is part of Exhibit 5 to Plaintiff's Motion to Céintatty
Defendants seek to sedh contrasto thesubstance of the PowerPoint itself, which the Court
addresses below, O’Conneltichot provide any testimony that should be kept confidentiae
fact that an internal group at TransUnion performed an analysis of “diffiergching scenarios”
is not sensitive informationd. at 166:25-167:1), nor is his description of the document as
comparing the number of potential hits versus potential false positives or the agieodate of
the document.

(10) Page 281 The only lines at issue on this page are 11 through 23, which need not
7
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sealed. O’Connell stadghat TransUnion only sells its OFAC product in conjunction with anot}
product. In addition to having been discusse@antez the Court sees no reason why
TransUnion’s marketing of OR& as an adan is confidential informationThe earlier lines
discuss a break in the deposition, and the last two lines concern a question that O suveris
on the next page, which Defendants do not seek to seal.

In sum, pages 43:7-46, 60:20-62:24, 122:10-13, 134, and 135 of O’Connell’s depositig
will be sealed.

Il. Deposition of Robert Lytle (Exhibit 2)

Exhibit 2 consists of excerpts thfe deposition of TransUnion employee Robert Lytle.
(Dkt. 110-9)

(1) Pages 6890: This excerpt discusses the chronology of the OFAC project in 2010 §
2011. Page 68 need not be sealed because it merely mentions an individual named Mr. Jot}
who was not a TransUnion employee at the time of the OFAC project, as welnal$vatud
named Mr. Keating, who, according to the testimony, gave Lytle a chronolagg OFAC
project. Defendant does not explain why the identity of either individual must be kept
confidential.

Pages 69 and 70 discuss three phases of TransUnion’s respGosteobeginning in the
fall of 2010, by disclosing OFAC information to consumers. The first phase included keftam
to consumers found to be a possible match to the OFAC list and the creation of a dispute
mechanism. During the second phase, TransUnion introduced an improved dispute system,
began providing the disclosure with the credit report itself rather than in ddttem In the third
phase, TransUnion began delivering the OFAC disclosure through the wethasitean affected
consumer requested his file. There is no purpose in sealing the fact that Transldngedats
OFAC procedures posiortez nor the descriptions of what methods of disclosure TransUnion

implemented. This procedure is known to each of the consumers who received the disaidsu

the existence of these steps being made ppbies no competitive disadvantage to TransUnion.

(2) Pages 72-731n the relevant portion of this excerpgges/2:13 to 73:9, Lytle

testified that hewas “generally aware” of howransUnion’s computer systems obtd©FAC
8
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data to deliver the information to a third party and to deliver the information to a cengluytle
Dep. at 72:17.)Lytle explainedthat the two methods are functionally the same “for the purpose
a logicalsystem desigi though technically two different systems. Without any more specific
detail about either system, the Court sees no reason to keep this segment confilentdher
lines concern discussions Lytle had with an individual named Mr. Skopets and include no
information that warrants sealing.

(3) Pages 83-86:This portion of the deposition retreads the fositezdisclosures
including sending the form letter about OFAC to consumers, then disclosing the OFAC
information directly in the@nsumer’s file. The testimony adds nothing to that on pages 69 an
70 and will be left unsealed for the same reasons.

(4) Pages 98-991n this segment, Lytle appearaalbereviewing Plaintiff’'s credit report
and confirms counsel’s reading of its section titles. There is nothing rensotdlgential on

these pages, nor does Plaintiff's even cite them in their motion. The pagestJ sealed.

(5) Pages 112-113Lytle testifiedthat a customer who subscribes to TransUnion’s credi

reports withthe OFAC add-on would typically receive both the credit report and OFAC
information in a single report or transmission. In additioalteady having beediscussed in
Cortez the Court sees no need for this testimony to be sealed.

(6) Pages 139-41Lytle statedhatan individual named Mark Roethel is his counterpart
at Accuity. He had never seen any OFdu&ries, so could not testify as to whether a middle
name is ever queried into the Accuity libratyytle testified thabnly first and last name are
required to search the OFAC database. No other information, including birthdateled.né&e
contrast, a consumer’s birth daigght be used when retrieving some of TransUnion’s other
products. This excerpt will not be sded for the same reasons as the other discussions of
TransUnion’s OFAC search being based on name only.

(7) Page 146Lytle was notaware of any limit on record retrievals frakecuity as the
result of a searcland notaware of anything Trans Union does to determine whether any
particular record is tue match. The fact that Lytle is not aware afprocess that may or may not

existis not sensitiveand this pagaeednot be sealed.
9
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(8) Pages 203-05Lytle is not aware of any reasdat thetypical nameonly OFAC
searchprocess would not have been followed in Plaintiff's ca8ecause this is simply a
reiteration that TransUnion employs a naomy search for OFAC matches, these pagésnot
be sealed.

(9) Pages 220-21, 2235, 243-45,and 247: In thesesegmerd, Lytle discusses the
number of consumer disputes that TransUnion has received regarding the OFAGsdarc
TransUnion’s procedure for handling the disputes. The Court agrees that thisatrdoim
highly sensitive, not directly levant to Plaintiffs claim and the conduct allegexhd meets even
the stricter “compelling reasons” standéwdsealing Accordingly,Lytle’s depositionpages

220:6-221, 223-225:14, 243:8-245:19, and @4lVbe sealed

(10) Page 299-300Lytle statel that he did not knowhether resellers are required to use

new headeindicating a potential OFAC match. Although he is awhat TransUnion generally
permitedresellers to package its dataviias not familiar with the reseller’s particular coadtual
obligations. Lytle’s lack of knowledge in this area need not be kept confidentiaheapddes
need not be sealed.

In sum, pages 220:6-221, 223-225:14, 243:8-245:19, and 247 of Lytle’'s depodition
sealed.

1. Newman Deposition(Exhibit 4).

Exhibit 4 consists of excerpts of the deposition of Brent Newman (Dkt. 110-12), who i

executive vice president dtird-party Accuity, “responsible for the product management, produ¢

development, and professional services groups for our risk and compliance busessqDkt.
112-3at 1 3.)

(1) Pages 14-15The Court finds no reason to keep confidential Newman'’s testimony
that heoversaw two Accuity productsrelated to OFAC data called FAC file and OFAC
Enhancemenittists that Accuitysold the FAC Filteproduct to TransUnion since 2002, that
Accuity ld their OFAC products to other clients, and thatidendt believe Accuity sells the
OFAC products to Experian or Equifax. The Court will seal, however, Newman’spatescof

the twoOFAC productst page 14:13-19 because that information coaisecompetitive risk.
10
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(2) Pages 50-52, 58, 60-6At page 50:119, Newman testifig about his understanding
that onceAccuity’'s OFAC product is delivered to TransUniahjs in TransUniofs possession
and control, and did not know where theyuatly maintainthe product. This information need
not be sealedIn contrast, Newman’s testimony from page 50:20 through 52:24, 58, and 60
through 62 relates to discussions between TransUnion and Accuity about the operation of th
OFAC product and providegetailsabout how the product functionBecause thigmformation is
sensitive confidentialandcouldcausecompetitive disadvantagie,will be sealed.

(3) Pages 81-89At page 81:1-14, Newman appareridgtified about the report listing
four OFAC matches for Plaintiff. The substance of this report appears unredaPlahtiff’s
Motion to Certify (Dkt. 111 at 12) arfdrms the basisf Plaintiff's allegationsn this action This
portion will not be sealed. The remainder of this excerpt, pages 81:15 through 89 discusses
functioning and logic of Accuity’s produend will be sealedof the reasonsatied in support of
sealing earlieexcepts of Newman'’s deposition.

(4) Pages 100-06 Newman states thaétccuity released software called Compliance LinK
in September 2011 that allows multi-criteria matching, which, for example, coul@tdéaus
search by both name and birthdate. As of the date of the deposition, some of Accuityrecss
had the Compliance Link product, but not TransUnion orcaaglit reporing agency The
existence of this product and the fact that TransUnion did not have it at the date of thisodepos
discussed on pages 100 through 102n&@d not be sealed. Relatedly, Newmagssitnonyon
page 109:8 through 110:24 about the implementation of Compliance Link does not warrant
sealing.

On pages 102:11 through 103:14, Newman states that Accuity would not typically learr]
that Accuity’s product has led to the arrest of anyone on the OFAC list because it dbasenot
any involvement with its customers’ usetioéinformation it provides. The Court sees no reasof
this information should be sealed. Pages 107:6 through 108:12 involve a similar discussion
will also be left unsealedin the remainder of this excerpt, from page 103:15 through 104:5,
Newman explains that stalled false positives arise with any filtering software because not all

potential matches will be actual match@sis is not confidential.
11
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In the testimony on page 104:6 through 106:17, Newman discheseAccuity works
with customers, including TransUnion to minimize false positives. This is polgiptiaprietary
and will be sealed. Lines 106:18-107:5 concern administration of the deposition and do not
require sealing.

(7) Pages 108-09Pages 108:13 through 109:7, concern discussions between Accuity
its custaners about its OFAC product angrrant sealing

In sum, pages 14:1B9, 50:2052:24, 58, 60-62, 81:15-89, 104:6-106:4rd108:13-
109:7 ofNewman'’s deposition will be sealed

V. PowerPoint Document(Exhibit 5)

Exhibit 5 is a TransUnion PowerPoint document, Bates numbered TU0O009481-87. Tk
Court agrees that sealing this document is appropriate because its contgoriesypr
confidential, and could raise issues for competition. The title girdsentation “OFAC Hit
Analysis” need not be redactdtbwever.

V. Motion to Certify

Consistent with the Court’s rulings with respect to Exhibits 1, 2, 4, and 5, the following
portions of Plaintiff's Motion to Certify (Dkt. 111) shall be redacted as proppsgsds 4:1-15
and footnotes 5, 8, and 16.

Defendant’s motion to seal is DENIED all other respects.

IT IS SO ORDERED.
Dated: April 28, 2014

JACQUELINE SCOTT CORLEY
United States Magistrate Judge
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