Ramirez v. Trans

United States District Court
Northern District of California

© 00 N oo o A~ w NP

N N N N N DN N NN R B RB R R R R R R
0w ~N o 00N WN P O ©OW 0 N O 1~ W N Pk O

\

Union, LLC Doc. 1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SERGIO L. RAMIREZ
Plaintiff,

Case No0.12cv-00632JSC

ORDER GRANTING IN PART AND
V. DENYING IN PART PLAINTIFF S
MOTION TO CERTIFY CLASS

TRANS UNION, LLC, Re: Dkt. No. 122

Defendant

This lawsuit arises out of Defendant Trans Union, LLC’s identification oh#fiaSergio
L. Ramirez apotentiallymatching the name of a person on the United States government’s lis
terrorists, drug traffickersand others with whom persons in the United States are prohibited fr
doing businessPlaintiff contends thaDefendanta credit reporting agency, violated federal and
California fair credit reporting lawlsy failing to provide proper disclosures and to ensure
“maximum possible accuracy” of its credit reporBaintiff seeks to recover statuyoand
punitivedamage®n behalf of himself and a putative nationwide class under federal law, and
statutorypunitive damages and injunctivelief under Calibrnia law fora California sukclass
Now pending before the Court is Plaintiff's motion for cleedification. (Dkt. No. 122) Upon
consideration of the parties’ submissions and the arguments of counsel at thg heldron May
29, 2014 as well aghe parties’ poshearing written submissionBJaintiff's class certification

motion is GRANTEDas to the federal claims and denied as to the state claims seeking puniti
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damages
FACTUAL BACKGROUND

l. The OFAC List

The United States Treasury Department’s Office of Foreign AssetsaCOQFAC”)
“administers and enforces economic trade sanctions based on U.S. foreignmpbiatianal
security goals against threats to national security, foreign policy or egasfdhre United States.”
Cortez v. Trans Union LL®&17 F.3d 688, 696 (3d Cir. 2010). OFAC directs those sanctions g
among others, “individuals thought to be terrorists, international narcoticskeatfj as well as
persons involved in activities relatemlthe proliferation of ‘weapons of mass destructiond”
(citation omitted). To this end, OFAC publishes a list of individuals, such as terrorists and
narcotics traffickers, who persons in the United States are generallpiprdtirom doing
business with, including the extension of credit (“the OFAC Lisitl).at 696, 702 (citations
omitted). A failure to comply with the OFAC restrictions, that is, doing busingssavperson on
the OFAC List, “may result in civil as well as criminal penaltiekl. at 702;see als81 C.F.R$§
501 App. A, 1l (Types of Responses to Apparent Violations). To determine the appropriate
response to an apparent violation, OFAC considers a number of fé8em3%1l C.F.R.§ 501 App.
A, lll (General Factors Affecting Administrative Action). Amotigese is “the existence, nature
and adequacy of a [company’s] Ablased OFAC compliance program at the time of the appare
violation.” Id., lll (F).
Il. Trans Union’s OFAC Product

Trans Union is a consumer credit reporting agency that sells consumer gedsg te
financial institutions, debt collectormsurers, and otherd .o accomnodate its customers’ need td
avoid doing business with persons on the OFAC [istns Unim offers a product variously
known as affOFAC Advisor,” “OFAC Alert,” or “OFAC Name Screen” as an agd to
traditional credit reports. TramJnion does not maintain the OFAC List data itself; instéad
contracts with a third party to provide the data. It then uses only the consumedsad last

name to search the OFAC List data, even if Trans Union possesses additiorfgindenti
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information, such as birth dabe address

When the computerizeearch logic returns a name match, Trans Union automatically
places an OFAC Alert on the consumer report provided to the customer without aey furt
investigation or confirmatianTrans Union advises its customers, however, that it “shall not de
or otherwise take any adverse action against any confiased solely on Trans Union’s OFAC
Advisor service.” (Dkt. No. 119-42 (internal quotation marks omitted).) Indeed, Traos'&ni

OFAC terms of service provides:

Client further certifies that in the event that a consumer’s name
matches a name contained the information, it will contact the
appropriate government agency for confirmation and instructions.
Client understands that a “match” may or may not apply to the
consumer whose eligibility is being considered by Client, and that in
the event of a maltg Client should not take any immediate adverse
action in whole or in part until Client has made such further
investigations as may be necessary (i.e., required by law) or
appropriate (including consulting with its legal or other advisors
regarding Client’s legal obligations).

(Dkt. No. 119-21 at 42.)

[l. Plaintiff's Trans Union OFAC Alert

Plaintiff Ramirezand his wife visited a Nissan dealership on February 27, 2011 to
purchase on car on credit. They completed a credit application with each’sadmess, social
security number, and date of birth, amaniger identifying information.The dealer used the
information to obtain a Trans Union consumer credit report for Plaintiff and highwifegh a
third-party vendor, Dealertrack. The report provided to the dealer included on thedesigia
underneath Plaintiff's identifying information the following:

SPECIAL MESSAGES

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC

DATABASE:
UST 03 RAMIREZ AGUIRRE, SERGIO HUMBERTO C/O ADMINISTRADORA DE
INMUEBLES VIDA, S.A. DE C.V. TIJUANA, MEXICO AFF: SDNTK DOB: 11/22/1951
Original Source:***

***OFAC ADVISOR ALERT —INPUT NAME MATCHES NAME ON THE OFAC

ny
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DATABASE:

OFAC Original ID: 7176***

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC
DATABASE:
UST 03 RAMIREZ AGUIRRE, SERGIO HUMBERTO C/O DISTRIBUIDORA IMPERIAL
DE BAJA CALIFORNIA, S. A. DE C.V. TIJUANA, MEXICO AFF: SDNTK DOB:
11/22/1951 Origina:***

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC
DATABASE:

ISource: OFAC OriginaliD: 7176 P ID: 13561***

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC
DATABASE:
UST 03 RAMIREZ AGUIRRE, SERGIO HUMBERTO C/0 FARMACIA VIDA SUPREMA,
S.A. DE C.V. TIJUANA, MEXICO AFF: SDNTK DOE: 11/22/5a OriginalSource: OFAC
Origin***

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC
DATABASE:

aliD: 7176 P ID: 13561***

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC
DATABASE:
UST 03 RAMIREZ RIVERA, SERGIO ALBERTO CEDULA NO: 16694220 (COLOMBIA)
FOB: CALI, COLOMBIA CALI, COLOMBIA Passport noAF771317 AFF: SDNT DOB:
01/14/196***

***OFAC ADVISOR ALERT - INPUT NAME MATCHES NAME ON THE OFAC DA~~ASE:
4 OriginalSource: OFAC Originalilt0438 POB: CALI, COLOMBIA Passportissuedcountryf:
COLOMBIA CEDULA NO: 16694220 (COLOMBIA)***

(Dkt. No. 110-10.)Plaintiff, who has a different birth date than the two individualstified as a
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“match,” is not orthe OFAC List. Nonetheless, besa of the Alert, the dealership
recommended that Plaintiff amis wife purchase the car in her name alone since she qualified
the loan without her husband. They did so.

Plaintiff telephoned Trans Union the next @dput the OFAC Alert. The Trans
Union employee who spoke to Plaintiff told him that he did not have an OFAC Albkis credit
report! At Plaintiff' s requestDefendant mailed Plaintiff a copy of his consumer (iiiedit
report) dated February 28, 201The file dd not include any OFAC informatiorA few days

later. howeverPlaintiff received a letter from Defendadited March 1, 2011. The letter stated:

Our records show that you recently requested a disclosure of your
TransUnion credit report. That repdmas been mailed to you
separately. As a courtesy to you, we also want to make you aware
that the name that appears on your TransUnion credit file “SERGIO
L. RAMERIZ” is considered a potential match to information listed
on the United States Department Takeasury’s Office of Foreign
Asset Control (“OFAC”) Database.

(Dkt. No. 110-24.) The letter went on to explain the OFAC List and to providathe OFAC
Alert information that was included in the report provided to the Nissan deldgr.The letter
ended: “If you have any additional questions or concerns, you céectdransUnion at 1-855-
525-5176 or via regular mail at: [an address]d.)(
V. Procedural History

Plaintiff subsequently filed this putative class action, bringing tbaeises of don under
the Rair Credit Reporting Act (“FCRA”), 15 U.S.C. § 1681L.seq, and three undéts state
counterpartthe California Consumer Credit Reporting Agencies AGCRAA”), Cal. Civ. Code
88 1785.1et seq Plaintiff alleges Defendanfl) failed b disclose all of the information in each
class member’s file uporequest, in violation of FCRA Section 1681g(a) and CCRAALISN
1785.10 (Dkt. No. 1 11 90-96); (2) failed to provide class members with the required summar
their consumer rights, inalling their right to dispute inaccurate OFAC information in their files,

in violation of FCRA Section 1681g(c) and CCRAA Section 1785.16(fflfl 97103); and (3)

! The deposition transcript portion cited by Plaintiff in support of this fact is neidedlin the
record. SeeDkt. No. 122 at 13:20 (citing Plaintiff's Dep. at 36:22-37:6.) This fact is not disput
however, andn any event, is not material to the Court’s class certification ruling.
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failedto follow reasonable procedures to assure maximum possible accuracy obthetitn
concerning each class member when preparing his or her consumer report iRlleseleon
1681e(b) and 1785.14(bp( 11 104110). Plaintiff also allegeshatDefendaris violations were
willful within the meaning ofL5 U.S.C§1681n andCal Civ.Code§1785.31. Plaintiff seeks
statutory and punitive damages for the FCRA claims on behalf of himself and thed&¥SAand
punitive damages and injunctive relief on behalf of himselfaa@alifornia subclass.

This lawsuit is one of several filed against Trans Union arising from its OHAE A
product. InCortez v. Trans Union, LLG17 F.3d 688 (3rd Cir. 2010), the court affirmed a jury
verdict finding that Trans Union violated the FCRA when it erroneously idenéifehsumer as
a “match” to the OFAQ.ist. Following that decision, Trans Unimodified its OFAC
proceduresPlaintiff nonetheless contentisat Trans Union’s response during at least the
proposed class period was inadequtaintiff now moves for class certification.

LEGAL STANDARD

To succeed on his motion for class certificatilaintiff must satisfy the threshold
requirements ofFederalRule of Civil Procedur@3(a) as well as the requirements for certificatiol
under one of the subsections of Rule 23(dazza v. Am. Honda Motor Cadnc., 666 F.3d 581,
588 (9th Cir. 2012) Rule 23(a) provides that a case is appropriate for certification as a class

action if

(1) the class is so numerous that joinder of all members is
impracticable;

(2) there are questions of law or fact common tactass;

(3) the claims or defenses of the representative parties are typical of
the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.

Fed.R.Civ.P. 23(a)‘[A] party must not onlpe prepared to prove that there are in fact
sufficiently numerous parties, common questions of law or fact, typicalityioislar defenses,
and adequacy of represetia, as required by Rule 23(a),” but “also satisfy through evidentiary
proof at least one of the provisions of Rule 23@@Gamcast Corp. v. Behrenti33 S. Ct. 1426,
1432, 185 L. Ed. 2d 515 (2013) (internal quotation marks, citations, and emphasis orimtted).

—
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this case, Plaintiff contends that the putative class satisfies Rulé33¢hich requires the Court
to find “that the questions of law or fact common to class members predominate over any
guestions affecting only individual members, and that a class action is superior t@avaitedie
methods for fairly and efficiently aablicating the controversy.*Before certifying a class, the

trial court must condud rigorous analysis to determine whether the party seeking certification

has met the prerequisites of Rule 28lazza 666 F.3d at 588 (internal quotation marks omitted).

DISCUSSION

l. Plaintiff's Claims and the ProposedClasses

Plaintiff brings two types of claims under federal and California law. Thet{ipe, which
this Order will refer to as “disclosure claims,” is brought pursuant to theAFCRU.S.C §
1681g(a) & (c) and the CCRAA,1785.10. Section 1681g(a) requires a credit reporting ageng
to “clearly and accurately” disclose to a consumer “[a]ll information in dimswmer’s file” upon
a consumer’s request, and 1681g(c) requires a summary of consumer rightsotodsslprith
each consumer file disclosur€CRAA § 1785.10 and 81785.15(f) are analogous state statuteg
Plaintiff also brings “reasonable procedures” claims under FCRA, 15 U.S.C. § 1681e(b) and
CCRAA 8§ 1785.14(b). Section 1681e(b) requires a consumer reporting agency to “follow
reasonable procedures to assure maximum possible accuracy of the informatsonicgribe
individual about whom the report relates,” while its California counterpartpaei85.14(b),
includes similar langage. Plaintiff seeks statutory damages of from $100 to $1000 and puniti
damagedor his FCRA claimsseel5 U.S.C. § 1681n(a)(1)(A), amstiatutorypunitive damages
and injunctive relief on the state claimSeeCal. Civil Code § 1785.31)& (b).?

Purisuant to his FCRA claims, Plaintdsks to representraationwideclass ofindividuals
to whom Tras Union sent a letter similéw the March 1, 2011 letter Plainticeivedregarding

the OFAC Alert He also seeks to represartalifornia subclassnder the California claims

2 Plaintiff does not actually specify which provision of section 1785.31 he seeks damages un
however, Plaintiff has described the CCRAA damages claims as “stafoitmiyive’ danages of
between $100 and $5,000 for each violation.” (Dkt. No. 111 at 18:13-21.) Thus, the Court
presumes that Plaintiff is seeking damages under section 1785.31(a)(2)(B).
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Trans Union mailed such letterom January 2011 through July 26, 2011 to 8,192 persbns,
whom approximately 1,50@side in California Plaintiff explains that thislass dénition is
more narrow thathatpled in his Complaint because discovkeag disclosed(i) that Trans Union
did not include any OFAC information in its disclosures to consumers from August 2010 to
January 2011, (ii) that Trans Union used a separate letter like the one Ranarezdrbetween
January 2011 and July 26, 2011, and (iii) Trans Umoluded OFAC data as part of the same
document for disclosures that it sent out after July 26, 2011.” (Dkt. Nat12Z228). Because,
according to Plaintiff, he is typical of the consumers wdguested their files between January
and June 2011, and Trans Union cameatilyidentify the consumers who requested their files
between August 2010 and January 2@aintiff has narrowed thproposedlasses t6fo cus|]
on the consumers who requessed were sent file disclosures and separate letters regarding
OFAC information during the January 2011-July 26, 2011 peridd."at 22.)
. The FCRA Claims

A. The FCRA Claims Satisfy Rule 23(a)

1. Numerosity

A putative class satisfies the numgity requirement if “the class is so numerous that
joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)\hile it is undisputed that
Trans Union sent letters similar to the March 1, 2011 letter Plaintiff rectéivever 8,000
consumers during the class periBéfendant attempts to redefine the class by narrowing it in
various ways, such as considering only consumers who had Name Screen data delavered t
potential credit grantor, those who had reports sold by a Trans Union reseller, thosspukexddi
their OFAC results, and the likéAs explained below, the claims of Plaintiff's putative classes
present common questions and need not be as limited as Defendant insists. As such, the C
finds thathumerosity is met.

2. Commonality
The Court musalsofind that“there are questions of law or fact common to the £lass

Fed. R. Civ. P. 23(a)(2)[C] ommonality requires that the class mensbelaims‘depend upon a

burt
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common contention’ such thatétermination of its truth or falsity will resolve an issue that is
central to the validity of each [claim] in one strokeMazzg 666 F.3cat 588-89 (quotingValk
Mart Stores Inc. v. Duked431 SCt. 2541, 2551 (2011))¥The plaintiff must demonstrate the
capacity of classwide proceedingggenerate common answers to common questions of law of
fact that are apt to drive the resolution of the litigatiokl” (internal quotation marks and citation
omitted).

a. The FCRA disclosureclaims

Plaintiff identifies thefollowing as the common questions raised byRGRA disclosure
claims:“whether Trans Union violated the FCRA and CCRAA [1] by sending incomplete file
disclosures and [2] by failing to include a summary of consumer rights anactiets on how to
dispute inaccurate information when it disclosed the OFAC information to consumersttier
class period.” (Dkt. No. 122 at 21:16-20n other words, the common questions are whether
Trans Union violated thECRA during the class period by not identifyitige OFAC Alert in a
consumer’s disclosed consumer file, but insteatifying the consumer of the OFAC Alernta
separate letteand then again violated the FCRA by not explicitly stating in that separate lette
how a consumer could dispute any inacaimatormation.

Defendant contends that no common classwide conclusions are possible as to the
disclosure claims because “[i]t cannot be determined on a common basis who in the proposs
class read the main disclosure and the separate OFAC letter togedtsngle disclosure, and
who did not.” (Dkt. No. 128 at 38-8.) The Court is not persuad#tht whether each class
member read the letters at the same time, or two hours apart, or two days agailtyis le
significant. It is Plaintiff’'s contemion tha even ifthe consumer read the file disclosure and
separate letter at the same time, the failure to include the OFAC information inclbeudis of
thefile itself violatedFCRA section 1681g(a)Plaintiff similarly contends that even if a class
membermread the file disclosure and letter together, the failure of the letter to includenzasy of
consumer rights still violates FCRA sectid&81g(c). In any eventnty “a single significant

guestion of law or fact” is required to satisfy Rule 23(p)&ockwell v. City & Cnty. of San

d



United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Franciscq No. 12-15070, 2014 WL 1623738t *3 (9th Cir. Apr. 24, 2014) (internal quotation
marks omitted).“Where the circumstances of each particular class member vary but retain a
common core of factual or legakues with the rest of the class, commonality exidsaira v.
Bashas’, Inc.536 F.3d 975, 978-79 (9th Cir. 2008ealso Evon v. Law Offices of Sidney
Mickell, 688 F.3d 1015, 1029 (9th Cir. 20X#2nhding commonality because class members all
suffered the same injury as a result of receiving a debt collection letter at their place o
employment without consent) (citifalMart, 131 S. Ctat2551). A significant common
guestion on the 1681g(a) disclosure claim is whether Trans Union violated the law by not
including the OFAC information in the file disclosure and instead disclosing threnafion in a
separate letter. The section 1681g(c) claim poses a similar significanoquestether Trans
Union was required to include a summary of rightdanseparate OFAC letter.o@monality is
satisfied for the disclosure claims.

b. The FCRA reasonable procedure laim

FCRA sectio 1681e(b) requirethat “[w]henever a consumer reporting agency prepares
consumer report it shall follow reasonable procediressure maximum possible accuracy of th
information concerning the individual about whom the report refatsintiff identifiesthe
common issues dfl | whether Trans Union used or expectedise an OFAC alert with respect
to each class member and y¢hether Trans Union used reasonable procedures to assure
maximum possible accuracy of the OFAC information that it associated to class ns&mdegh
its nameonly matching logic.” (Dkt. No. 122 at 21:20-24Plaintiff challenges the uniform
procedures by which OFAC alerts are created, alleging that the-omalyenatching procedure
regularlyresults in inaccurate consumer reports.

A report is inaccurate fquurposes of the FCRHIt is “patently incorrect or materially
misleading.” Carvalho v. Equifax Info. Servs., LL629 F.3d 876, 890-91 (9th Cir. 2016¢e
also Cisneros v. U.D. Registry, In89 Cal. App. 4th 548, 579-80 (1995) (“Both CCRAA and
FCRA require ‘maximum possible’ accuracy. This means that a report vithlatstatutes when

it is misleading or incomplete, even if it is technically accurate.”) (citations omitbefixmation
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on a credit report is “materially misleading” if it is “misleading in such a wayt@asdch an
extent that it can be expected to adversely affecitatedisions.” Carvalhg 629 F.3d at 890
(quotingGorman v. Wolpoff & Abramson, L|.B84 F.3d 1147, 1163 (9th Cir. 2009)).

Trans Union maintains that whether the OFAC Aleasaccurate as to each putative clas
membercannot be determined through common prd@iintiff counterghat accuracy is a
common question because “there is no evidence whatsoever that its OFAC aleetgehdesn
accurate.” (DktNo. 125 at 13.) The question under 23(a)(2), however, is not the predominari
of common questions, but rather whether there is at least one common qinestwaitl generate
a common answer “apt to drive the resolution of the litigatioNalMart, 131 S.Ct. at 1225
(internal quotation marks and citation omiftedee also Wang/37 F.3d at 544 (“[s]o long as
there is even a single common question, a wbeldtass can satisfy the commonality requireme
of Rule 23(a)(2).). Here, the question of whether using the namig-matching logic assures
maximumaccuracy is such a questiofeeAcosta v. Trans Union LL@43 F.R.D. 377, 384
(C.D. Cal. May 31, 2007) (common question of whether defendants maintained reasonable
procedures to assure maximum accuracy satisfied commonality preegQGisitk v. Experian
Information Solutions, Inc2001 WL 1946329, at *2 (D. S.C. March 19, 2001) (holding that
guestion of “[w]hat reasonable procedures, if any, have been set up by the Daefémdastire
maximum accuracy of the information contained in the consumer report, includingatifmrm
regarding orelated to bankruptcy” among other questions satisfied the commonality reguiren;
of Rule 23(a)(2)).Rule 23(a)(2) is satisfiefdr the FCRA claims

3. Typicality

“The test of typicality ‘is whether other members have the same or similar,injoegher

the action is based on conduct which is not unique to the named plaintiffs, and whether sghef

members have been injured by the same course of caridendn v. Law Offices of Sidney
Mickell, 688 F.3d 1015, 1030 (9th Cir. 2012) (internal quotatiorksend citation omitted).
“Typicality refers to the nature of the claim or defense of the class re@egenand not to the

specific facts from which it arose or the relief souglillis v. Costco Wholesale Cor57 F.3d
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970, 984 (9th Cir. 2011)rternal quotation marks and citation omitted).

Plaintiff's disclosure claimpursuant to sections 1681g(a) and 1681g(c)yguieal ofthe
class Plaintiff and the putative class ediceived alaim file disclosure that failed to includey
OFAC information instead, Plaintiff and each class member received a nearly ideefizahte
form letterwith the same OFAC natification (“As a courtesy to you, we also want to make yol
aware that” you are a “potential match” to information on the OFAQ &arstl the same language
which Plaintiff contends fails to adequately notify the class mendgarding aonsumer’s rights
to dispute the information.

Defendant insists that Plaintiff’'s claims are not sufficiently typical becalugditanyof
uniquefacts involved with his claims:

(1) a reseller, and not Trans Union, provided the credit report to the Nissan Dealer,

(2) Plaintiff requested a copy of his file from Trans Union,

(3) Plaintiff disputed the OFAC information connected to his file,

(4) the Nisan Dealer breached its contractual obligation to determine whether a credif

applicant is in fact on the OFAC List before refusing credit.

(5) Plaintiff's wife was able tobtain the loan tpurchase the car the same dajusther
own name.

While these facts are potentially unique, they are not material to Plainigff'ssc
Plaintiff is not seekingnyactual damages favhat happened at the Nissan Dealer; indeed,
Plaintiff would have the same claims even if he had never visited the NDesder or beedenied
credit. His disclosurelaims are based on what was-ar moreprecisely, what was not-#the
consumefile Trans Union disclosed to Plaintiff along with the separate letddone of the above
“unique facts” makes Plaintiff atypat for the reasonable procedures claitmer. Again,

Plaintiff, just as every oth@lass member, receivedike disclosure without any OFAC
information and then a semte letter identifying himsedfs a “potential match” to a person on the
OFAC List. And as Plaintiff is seeking statutory damages and not actual damédmgtser he

was actually denied credit or received inferior credit terms because of TramssUrameonly

12
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matching logic is not at issue. The Court is also not persubdeBIaintif's Spanish surname,
and in particular, the convention with maternal and paternal surnames, makégdntad auch
that certification is inappropriate.

Trans Union also insists that it has unique defenses to Plaintiff's claims that laetif P
inappropiate to represent the clagssirst, it contends that Plaintiff made a misrepresentation on
his Nissan Dealer credit application about never having had a vehicle reposdgisérans
Union never explains how such fact, if proved, matters. The Caunt sware of any caselaw,
and Trans Union has not cited any, that holds that a credit reporting agexcysed from
compliance with the FCRA, and therefore immune from statutory damages, becausermaer
would not have qualified for credit from a paular lender in any event.

Next, Trans Union contends that because the reseller that provided PlainéffsUnion
credit report to the Nissan Dealer failed to include the word “potential” to ynthelifnotification
of the name match Trans Union has a unique defense to Plaintiff's claim. Tramsrejmesents,
and the Court accepts, that no credit report of any other class member durirgshzedod
identified the class member as a “match” rather than a “potential match.” But,tagaimique
fact does not matter. Plaintiff's contention is that identifying a consumefpadeatial match”
runs afoul of the FCRA.

Trans Union’geliance orSoutter v. Equifax Info. ServiLl.C, 498 F. App’x 260, 264 (4th
Cir. 2012),is misplaced.There the court found that the plaintiff's claim was not typical becaus
there were “meaningful differences’™ between her claim and the class claims. &dbgithe
process the defendant used to verify the allegedly inaccurate judgmengdepoltte plaintiff's
credit report was different from the processes employed to verify the grdgrof many of the
other class membersd. at 265. Thus, resolution of whether the process used for the plaintiff’s
judgment was reasonable would not “advancecis®” as to the absent class membkts Here,
in contrast, the record shows that Trans Union utilized the exact sameongnmeatching logic
to identify plaintiff and the class members as a “potential match” to a persoa @#F#C List. If

that praess is reasonable, itlikely reasonable for all and vice versa. FurtheGanitter the
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plaintiff's willfulness showing for damages depended on Plaintiff having senettend to the
defendant, conduct not engaged in by all class members andddethm pgaintiff atypical. 1d.
Here, while Plaintiff did have a somewhat unique interaction with Trans Union xjreience is
not the basis for his claim; rather, the willfulness comes from Defendant’s ¢@wduncafter
losing theCortezcase.
4, Adequacy

To determine whether Plaintifiwill fairly and adequately protect the interests of the clas
under Rule 23(a)(4), the Court must ask: “(1) do the named plaintiffs and their counsetyhave
conflicts of interest with other class members and (2) will the named plaintffham counsel
prosecute the action vigorously on behalf of the clags®¥n 688 F.3d at 1031 (quotiriganion
v. Chrysler Corp.150 F.3d 1011, 1020 (9th Cir.1998)).

The Court finds no reason Plaintiff will be unable fairfly and adequately protect the
interests of the classinder Rule 23(a)(4) for purposes of the statutory damages cldinese is
no conflict, nor any unique aspeaxtPlaintiff’'s connection to the claimghat would be an
impediment to his fairly repsenting the other class members. As explained with respect to
typicality, Defendant’s argument that Plaintiff's allegedly false statgran his credit application
is irrelevant to the claims, as is the fact that Dublin Nissan viewed his credit sa@or outdated
form that failed to indicate he was a “potential” match, rather than a “makdbreover, the
Court already rejected Defendadirgument that its Rule 68 offer of judgment mooted Plaintiff’
claim. (Dkt. Nos. 76 & 100.) Thus, the Court cluges that Plaintiff and his counsel are adequg
for purposes of Rule 23(a)(4).

Based on the foregointhe Court finds that Plaintif§ proposed FCRAlass satisfies the
prerequisites of Rule 23(a).

B. The FCRA Claims SatisfyRule 23(b)(3)

Plaintiff must alsaneetone of the provisions of Rule 23(b) to succeed on his motion fof
class certificatiorof the federal claimsSeeFed. R. Civ. P. 23(hBerger v. Home Depot USA,
Inc., 741 F.3d 1061, 1067 (9th Cir. 2018 laintiff maintains that he has isfed Rule 23(b)(3):
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“the questions of law or fact common to class members predominate over amyrnguaiéecting
only individual members, and that a class action is superior to other availabtedmir fairly
and efficiently adjudicating theontroversy.” Fed. R. Civ. P. 23(B).
1. Predominance

To meet the predominance requirement of Rule 23(b)(3), “the common questions mug
a significant aspect of the case tbah be resolved for all members of the class in a single
adjudication.” Berger, 741 F.3dat 18 (internal quotation marks and alterations omitt&gch
of Plaintiff's claims must be angled separatelyld.

a. The FCRA disclosureclaims

The same common questions the Court identified in its analysis of the Rule 23(a)
commonality requirement predominate for purposes of Rule 23(b)(3): whether Trams Uni
violatedthe FCRA by not identifying a consumer’s OFAC Alert in the consumer’s disclosed
consumer file, but instead in a separate le#ted then again violatede FCRA by not explicitly
stating in that separate letter how a consumer could dispute any inaccuratatioior This
guestionand its answer aithe same for each class member.

Defendant’'s emphasis on thming of when a class member read the disclosioes not,
at least on the present record, destroy commonality. As explained above,fBlaomiention is
the same regardless of whether a class member read the claim file and the seeam@te leght
after the other, or vieversa, or several dagpart. Plaintiff contends, rightly or wrongly, that
under the FCRA Trans Union was required to include the OFAC information in the disclosed
claims file.

Trans Union then turns to damages, or perhaps more precisely, injury, and contends 1
even thoug Plaintiff is seeking statutory damages for the disclosure claims individuasezs

still predominate. In particular, it argues that whether Plaintiff or ang akesnber was actually

harmed by the failure to include the OFAC information in the cfdévas opposed to the separate

letter, or by the separate letter’'s alleged failure to adequately inforrorisaraer of its right to

dispute the OFAC information, is an individualized question that predominates. To support it
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argument, it cites evideadhat the volume of OFAC reinvestigation requests was generally hig
when the OFAC information was sent in a separate letter.

The Court agrees that whether a class member was actually injured by thvéeplunpa
disclosure is an individualized question. It is not, however, a question that predomicatesebe
it is not an element of the disclosure claionstatutory damages. Under the law of the Ninth
Circuit, an FCRA claim for statutory damages “does not require a shofvatgual harm when a
plaintiff sues for willful violations.” Robins v. Spokeo, In@42 F.3d 409, 412 (9th Cir. 2014).
The court reasoned that when, as with the FCRA, “the statutory cause of action deqgsin®t r
proof of actual damages, a plaintiff can suffer a violatiothefstatutory right without suffering
actual damages.id. at 413 see alsd5 U.S.C§ 1681n(a)(1)(A) (“Any person who willfully fails
to comply with any requirement imposed [under the FCRA] with respect to any carisuialele
to that consumer in an amount equal to the sumanii-actual damages sustained by the
consumer as a result of the failimedamages of not less than $100 and not more than $1000
(emphasis addedBateman v. Am. Multi-Cinema, In623 F.3d 708, 719 (9th Cir. 2010)
(holding hat “irrespective of whether Bateman and all the potential class members can
demonstrate actual harm resulting from a willful violation [of the Fair and Ate@redit
Transactions Act], they are entitled to statutory damagéddiitgomery v. Wells Fargo Bank
C12-3895 TEH, 2012 WL 5497950, at *6 (N.D. Cal. Nov. 13, 2012) (c@Eangnond v. Trans
Union Credit Info. Cq.45 F.3d 1329, 1333 (9th Cir. 1995) (“it is not necessary that a plaintiff
allege actual damages in order to state a claim for relief under the FCRI&fbst damages
under 15 U.S.C. § 1681n “are available regardless of whether a plaintiff can shalv act
damages). With respect to Plaintiff’'s punitive damages claims under FCRArebults less
clear. Whether the punitive damages aatually be tried as a class may depend on whether
Plaintiff seeks to offer some evidence of actingury to support punitive damages; at this point,
however, Plaintiff appears not to intend to do so and under Ninth Circuit law he is not require
do so. SeeBatema, 623 F.3d at 718 (“We further note that Congress provided for punitive

damages in addition to any actual or statutory damages, see 15 U.S.C. § 1681n(ai%a)ils
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irrelevant to thd=CRA disclosure claims whether Plaintiff arclass member was harmed by
Trans Union’s alleged failures.
b. The Section 1681e(bjeasonable procedure claim

Although a closer question than with the disclosure claims, the Court finds that comm
guestionalsopredominate on Plaintiff's failure to useasonable procedwgelaim. The
overriding common question on this claim is whether Trans Union’s rmetyenatching logic is
a reasonable procedure to assure maximum possible accuracy.

Trans Union contends that the individual questions of whether the credit report of eac
class member was “accurate,” arichot, andTrans Uniorfailed to utilizereasonable procedures
to ensure accuracy, whether Tsddnion’s conductvas “willful” predominate makinglass
certification inappropriate. The Court disagrees.

1. Accuracy

To succeed on his 1681e(b) claim, Plaintiff must show that Trans Union prepared a rg
that contained inaccurate informatioGuimond v. Trans Union Credit Information C45 F.3d
1329, 1333 (9th Cir. 1995). His burden is to prove that the report contained “patently incorre
materially misleading information.Prianto v. Experian Information Solutions, In2014 WL
3381578, at *3 (N.D. Cal. July 10, 2014).

Trans Uniomargues that #question of whether the OFAQeht for each class member
was accurate is an individual question that renders certification inapproprieeecbrd before
the Court does not support Trans Union’s argument. Trans Union is unable ify @iyt
instance in which a person it identified as a “potential match” was in fact a matiged)nt has
not identified a single instance in which the birth date of the person on the OFAdDdl.idte
“potential match” matchsk or even the address matched; in other words, in which there is
something other than the person’s name to suggest the person is on the OFAC Listcofthis r
supports a finding that not one of the members of the class is in fact on the OFAMdysr v.

Portfolio Recovery Asstates, LLC 707 F.3d 1036 (9th Cir. 2012), is instructive. There, in an

action under the Telephone Consumer Protection Act, the defendant argued that indsuésal i$
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of class members havimgnsented to be contacted on their cellular phonelefense to the
claim—precluded a commonality finding. The Ninth Circuit disagreed: “[the defendahjodi
show a single instance where express consent was given before the call was plae¢d.042.
Similarly, here, Trans Union has not identified a single class member whssaganformation
matches the OFAC List “potential match” in any way other than name. That thaatise other
information, birthdate, address, social securitg-the extent availabledoes not match, thus
supporting the inference that the consumer isindact,the “potential match” on the OFAC List.

The cases cited by Trans Union do not persuade the Court otherwise. Although the
circumstance inGomez v. Kroll Factual Data, IncdNo. 13€CV-0445, 2014 WL 1456530, at *3
(D. Colo. Apr. 14, 2014)aresimilar to those here, and the court reached a different conclusion
the decision does not explain the court’s reasoning; instead, the court simplyasadtiat are
notfrom the Ninth Circuiin which the accuracy question involviediividualized questions that
predominated.ld. at3. But even those cases do not hold that the issue of accuraeZ R/a
claimalways defeats certificatiorbee, e.gQwnerOperator Independent Drivers Ass'n, Inc. v.
USIS Commercial Services, In637 F.3d 1184, 1194 (10th Cir. 2008) (“whether a report is
accurateanayinvolve an individualized inquiry”) (emphasis adde&parmer v. Phillips Agency,
Inc.,285 F.R.D. 688 (N.D. Ga. 2012), involved a challenge to inaccurate and incomplete crimn
background reports prepared by the defendihtat 690. The predominating individual inquirieg
for each consumer putative class member included the sourceaolvitrse records and an
evaluation of the quality of that sourckel. at 70203. Such inquiries are not required here. In
Harper v. Trans Union, LLC2006 WL 3762035 (E.D. Pa. Dec. 20, 2006), the court held that tf
plaintiff would have to prove actual injury to succeed on his 1681e(b) cldimt*9 (“I refuse to
hold that a willful and/or negligent violation of the FCRA exposes CRAs to liabiitty mo
factual inquiry into whether the absent class members were injured by thewuibd)atAs
explained above, the Ninth Circuit has held otherwiSeeRobins,742 F.3dat412-13.

The Court agrees with Trans Union that the question of accuraceitian1681e(b)

claim may often present individualized questions that predominate over the commamngudat
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the circumstances of this cased on this record, it does not.
2. Willfulness and statutory damages

Nor dees the requirement thBtaintiff and the class prove Trans Union’s violatiorese
willful mean individualized questions predominate. Again, Trans Union rel@smezwhich
held that the willfulness inquiry requires an individualized inquiry without givingraasoning
other than to cite ttwo Fourth Circuit casesGomez v. Kroll Factual Data, Inc2014 WL
1456530, at *4.In the first caseSoutter the plaintiff's theory of willfulness rested on her having
sent lettersgo the credit reporting agencya—tinique factual circumstances not common to the
class. Soutter v. Equifax Info. Servs., LI 498 Fed.Appx. 260, 265 (4thrC2012). Here, in
contrast, Plaintiff's theory of willfulness is based on Trans Uniahéged failure to adequately
modify their OFAC Aert procedures in response to artezruling.

In the second Fourth Circuit opinio&tillmock v. Weis Markets)c., 385 Fed Appx 267
(4th Cir. July 1, 2010), the courtversedhe denial of class certification a case seeking
statutory damages under the Fair and Accurate Credit Transactions Act of AifdBamended
the FCRA to prohibit businesses from printing more than the last 5 digits of a corsaradit
card Id. at 275. The district courhad denied class certification on the ground that the questiof
what statutory damage (between $100 and $1000) to award each class memlser aaquir
individualized inquiry that predominated:he Fourth Circuit rejected this reasoning and held th
“where, as here, the qualitatively overarching issue by far is thetyabsue of the defendant’s
willfulness, and the purported class members were exposed tantleerisk of harm every time
the defendant violated the statute in the identical manner, the individual staanmages issues
are insufficient to defeat class certification under Rule 23(b)(8)).4t 273. Thesame analysis-
and result—applyere.

2. Quperiority
Factors relevant to the superiority requirement include:

(A) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
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controversyalready begun by or against class members;

(C) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3)YA consideraton of these factors require the court to focus on the
efficiency and economy elements of the class action so that cases allmezdsubdivision (b)(3)
are those that can be adjudicated most profitably on a representative Baser’v. Accufix
Reseach Institute, InG.253 F.3d 1180, 1190 (9th Cir. 20i)jternal citation omitted)A class
action here would certainly achieve economies of time, effort and expense amdegprom
uniformity. And there is not similar litigation already underway elsewhetev#ighs against
proceeding as a class here, nor any reasb to try a class action in this District

With respect to the first factohowever Defendantontends that class membeiish
actual damages wible forced to abandon their hightue actal damages clain® pursue
statutory damages as part of thess, while at same time noting that no evidence exists that an|
potential class member has suffered any actual dam&jyesn that Trans Union contends that n{
class member has suffered any large actual damages, aadythmdtential class member with
significant damages could simply opt out of the class, Defendant’s argumerdusded. At the
same time, Defendant asserts that becaasgher Plaintiffs have come forward with similar
claims indicates that a class action is unnecessary. Surely, thoaSprdple need not attempt
to bring suit or join existing suits to demonstrate interest in their clairtie feasibility of a class
action. Indeed, as Plaintiff notes, many class mesntgght be unaware of their rights under the
FCRA and CCRAA and/or unaware of the alleged violatidigen if the potential class members
areaware of the alleged violationsilanywould probably have little interest or motivation to bring
an individualsut if they had not experienced aagtualdamages.

Defendant also attempts to refute superiavitythe ground that attorneys’ fees for
Plaintiff's claims are recoverable, and the economies of class action arertheragiecessary.
This objection is misplaced for two reasomidrst, even if each class member were to bring a

separate suit, the costs and fees of each separate action would exceed those ofiartlédgs act
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more efficient to adjudicate the claimnas a class action rather than thousands of individual actiqg
Moreover, Rule 23(b) does not ask the Court to determine whether adiassisnecessary
rather whether it is superior. The Court concludes that it is.

Finally, at oral argument Trans Union complained tranting class certification of
statutory damagedaimsplaces afair economic pressure on the defendantfantes the
defendant to settle even if it believes it has a meritorious deferiske class was never actually
harmed Judge Wilkinson raised this concémrhis concurrence iBtillmock 385 Fed. Appx. at
281 (“[O]nce a class is certified, a statutory damages defendant facetha-dm@mnpany
proposition and likely will settle rather than risk shareholder reaction to theabigtlions in
exposure even if the company believes that the claim lacks merit.”) (intprottion marks and
citation omitted. The problem with Trans Union’s argument, howegdhat it has effectively
been rejected by the Ninth Circuit. Bateman v. American Multi-Cinema, In623 F.3d 708
(9th Cir. 2010), the court held it was improper for a district court to find tblaisa action was not
superior because the potential statutory damages class action award wasportispate to
actual harm.Id. at 719. Batemannvolveda relatedstatutethe Fair and Accurate Credit
Transactions Act (“FACTA”), which incorporates the FCRA statutory daspgevisiond. at
711, sats reasoning applies equally to statutory daesagndethe FCRA; namely, that Congress
is aware of the concern about@uatially enormous liability oflefendants in statutory damage
class actions andaks amended statutes to address such problems when it has the votes to do

Id. at 720-21 (noting that Congress added a provision to the Truth In Lending Act (“TI.A”) t

limited aggregate statutory damaged)he Ninth Circuit held: “[i]n the absence of . . . affirmative

steps to limit liability, we must assume that Congress intended FACTA'’s remediaiesth
operate as it was writtenfd. at 722-23. The same is true for FCRA.
IIl.  The California CCRAA Claims

Next, the Court must decide whether @otify the California subclasg-or the same
reasons Plaintiff has demonstrated that Rule 23(a) has been satisfiedHORAelaims, it is

satisfied for the CCRAA claims. The result is different, however, as ® Z{b)(3)’'s
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predominance of common questions requirement. The California Court of Appealsthi@mhel
the CCRAA, unlike the FCRA, requires a showing of actual harm even where, as here, the
plaintiff is only seeking injunctive relief under section 1785.31(b)saatlitorypunitive damges
under section 1785.31(2)(b).> SeeTruijillo v. First American Registry, Inc157 Cal. App. 4th
628, 637-38 (2008). The federal courts are bound by decisions of the California Court of Apj
on questions of California latunless there is convincing evidence that the California Supreme
Court would decide the matter differentlyRbdelfattah v. Carrington Mortgage Services LLC,
2013 WL 5718463, at *3 (N.D. Cal. Oct. 21, 2013)(internal quotation marks and citation omit
(following Trujillo andstriking class allegations in C@R case, including claims under sections
1781(b) & (c),because the complaint failed to allege that the class was harmed).

Thus, to the extent Plaintiff is seeking certification of his state law slpumsuant to Rule

23(b)(3), as he must for titatutory punitive damages claim, individual issues will predominate.

Each class member will have to demonstrate actual injury before being eotpleditive
damages. This inquiry will involvievestigatng whether the class member’s credit report was
disclosed to a lender and how the lender responded to the report; even if credit whsadenie
inquiry will have to be made as to whether it was denied because of the OFAGrAdesome
other reason. Bause Plaintiff does not even acknowledge the actual damages requirement ¢
Trujillo, he does not offer any suggestion for how the actual damages issue can be addhresss
common proof. The Court can think of none. Indeedreason Plaintiff seeksattitory FCRA
damages is to audthe requirement thaach class member prove actual damages. Thus, the
Californiaclaims will not be certified under 23(b)(3).

Plaintiff, however, also seeks certification of his CCRAAsonable procedures claion

injunctive relief pursuant to Rule 23(b)(2)Certification under that provision is appropriate if

® Trujillo’s holding applies equally to traditional punitive damages claims wdéion
17835.31(c): “reading subdivision (c) as superseding the actual damage requienrdrtake
all teeth out of subdivision (a), absurdly breathing life into any CCRAA contaeking
punitive damages, even those filed by uninjured plaintiffs—i.e., by anyone.” 157 Cal. App. 41
638. Thus, the outcome would be the same even were Plaintiff to seek punitive damages ur
section (c) rather than subsection (a)(2)(B).

* Plaintiff concedes that he is not entitled to injunctive relief under his GC@gclosure claims
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Rule 23(a) is satisfied (as it is here) and “the party opposing the classdthsrafused to act on
grounds that apply generally to the class, so that final injunctive reliefr@sponding
declaratory relief is appropriate respecting the class as a whole."RF€iv. P. 23(b)(2) There
IS no requirement that common questions predominate was with Rule 23(b)(3). Furthie, that
state monetary claimsilvnot be certified pursuant to Rule 23(b)(3) does not mean that the cla
for injunctive relief cannot be certified under Rule 23(b)@ge Ries v. Arizona Beverages USA
LLC, 287 F.R.D. 523, 542 (N.D. Cal. 2012) (denying certification of monetary claims under R
23(b)(3) and granting certification of declaratory and injunctive relighslainder Rule 23(b)(2)).
There is, however, an issue as to Plaintiff's adequacy to reptase@alifornia subclass
on and injunctive relief claim given the evidence in #®rd suggesting that the OFAC Alert wa|
removed from his file. Plaintiff counters that he does have standing to pursue injuelotive
because Trans Union continues to use the ramhematching logic and thus the risk remains tha
the OFAC Akrt will reappear. Plaintiff emphasizes thathe Cortezmatter theplaintiff likewise
engaged Trans Union’s dispute resolution process to have the OFAC alert removed fiilan he
but discovered that it was still there when she subsequently obtained another cradiCeer,
617 F.3d at 700.

To establish standing, a plaintiff must show that:

(1) theplaintiff has suffered an injury in fatitat is (a) concrete and
particularized and (b) actual or imminent, not conjectural or
hypothetical, (2) the injury is fairly traceable to the I&haed
action of the defendant; and (3) it is likely, as opposetheoely
speculative, that the injury will be redressed by a favorable decision.

Robins 742 F.3d at 412 (internal citations and quotation marks omitted). When seeking
prospective injunctive relief, a plaintiff must shdvat he has suffered or is threstd with a
“concrete and particularized” legal harbujan v. Defenders of Wildlif&04 U.S. 555, 560-61
(1992), coupled with “a sufficient likelihood that he will again be wronged in a similaf Wiy

of Los Angeles v. Lyon461 U.S. 95, 111 (1983)he second prong requirasreal and

because Trans Union has discontinued the practice upon which the claims are badgditname
has discontinued disclosing the OFAC information in a separate letter rathénelh@onsumer’s
file. (Dkt. No. 125 at 12.)
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immediate threat of repeated injutyyhich can be demonstrated through past wror@Shea v.
Littleton, 414 U.S. 488, 496 (1974). Finallyp]laintiffs need not demonstrate that there is a
‘guarantee’ that theinjuries will be redressed by a favorable decision” but “only thatarible
decision is likely to redress” their injurie&raham v. Fed. Emergency Mgmt. Agerigd® F.3d
997, 1003 (9th Cir. 1998).

Here, Defendant contends that there is sufficient evidence in the recorcetRktitiff's
Alert has been removed based on generalized evidence regarding what itsiprvbessa
dispute is received and the absence of evidence that the process was not follovaentiibr Pl
Plaintiff, howevermakes aompelling argument that because tlaeneonly matching procedure
is still utilized, he could again be subject to an OFAC Aldrhile it is difficult to quantify this
risk, the recordpresents sufficient likelihood that Plaintifivill be harmed agaimia similar way
in light of the absence of any evidence in the record that shows that Trans Union teclosom
concrete step, beyond merely removihg flag from Plaintiff's file,which would preclude his file
from again being flagged based on a name-only makckordingly, the Court will certifghe
reasonable procedure CCRAA claim for injunctive relief.

CONCLUSION

For the reasons explained abotves Court GRANTS Plaintiff’'s Motion to Certif¢Dkt.
No. 122) in part.The Court certifies a class, defined as “all natural persons in the United Stats
and its Territories to whom Trans Union sent a letter similar in form to the Mag€i 1 letter
Trans Union sent to Plaintiff regarding “OFAC (Office of &ign Assets Cdrol) Database”rfom
January 1, 2011-July 2@017T for Plaintiff's FCRA claims. The Court also certifies a California
sub<class on Plaintiff's CCRAA reasonable procedure claim for injunctivef.rdliee Court
appoints PlaintifSergio L. Ramirez as classpresentative, and appoints Plaintiff's counsel to
serve as class counsel.

The parties shall appear for a further Case Management ConfereAogust 21, 2014t
1:30p.m. in Courtroom F, 450 Golden Gate Ave., San Francisco, California. Counsel naay c¢

Court Call at 1888-882-6878 to make arrangements to appear by telephone.
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IT 1S SO ORDERED.

Dated:July 24, 2014

Jauwﬂwcg 0”‘?)’

JACOUBYINE SCOTT CORLEY
United States Magistrate Judge
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