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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SYMANTEC CORPORATION, No. C 12-0700 Sl
Plaintiff, CLAIM CONSTRUCTION ORDER
V.
VEEAM SOFTWARE CORPORATION,

Defendant.

On September 18, 2013, the Court helMarkman hearing regarding the construction
disputed claim terms in four patents owned by thaniff. Having considered the arguments of cour

and the papers submitted, the Court construes the disputed claim terms as follows.

BACKGROUND

This is a consolidated patent infringement action initiated by plaintiff Symantec Corpd
against defendant Veeam Software Corporapentaining to U.S. Patents No. 7,191,299 (“the '}
patent”), No. 7,093,086 (“the '086 patentNo. 7,024,527 (“the '527 patent”), 7,480,822 (“the '8
patent”), 7,831,861 (“th&61 patent”), and 8,117,168 (“the '168 paterit’On March 8, 2013, th
Court construed the disputed terms for the "289’886 patents. Docket No. 105, Claim Construct
Order. The parties now request that the Caamstrue nine disputedrtas from the '168, '527, '822

! The 299 patent is asserted in the présase, Case No. C 12-700. The '086 patent
originally asserted in Case No. C 12-1035, whichides consolidated with the present case. Do
No. 26. The 527,822,861, and "1¢ftents were originally asserted in Case No. C 12-5443, \
has also been consolidated with the preserd.c&ocket No. 157. Th€ourt has dismissed wif]
prejudice U.S. Patents No. 7,254,682 and 6,931,558 from the case. Docket Nos. 135, 160.
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and '861 patents.

Symantec is a software provider which has ted and owns patents related to backup

and

recovery software. The '168 patent is directednethods and systems for creating and mandging

backups using virtual-disk files. '168 Patent at 1:51-52. The '527 patent is directed to syste
methods for performing data restores from backupke applications are active and processing the
being restored. '527 Patent at 2:19-21. The '822péalirected to mechanisms for restoring acq
to running states of multiple primary computingt®ms onto a single computing system. '822 Pg
at 1:65-2:1. The '861 patent is directed to techridfoe efficient restoration of granular applicati
data. '861 Patent at 1:44-45. Symantec accusea’s Backup & Replication line of products g
related services—including, for example, Bag & Replication v6.1, Veeam Backup Free Edition,
Veeam’s Universal Application-ltem Recovery—ofringing the 168, 527, '822, and '861 patent
No. C 12-5443, Docket No. 1, Compl. | 15.

LEGAL STANDARD

Claim construction is a matter of laviarkman v. Westview Instr., In&d17 U.S. 370, 371
(1996). Terms contained in claims are “generally given their ordinary and customary me
Phillips v. AWH Corp.415 F.3d 1303, 1312 (Fed. Cir. 2005) (en bafi@}he ordinary and customar
meaning of a claim term is the meaning that the tgomld have to a person of ordinary skill in the

in question at the time of the inventiond. at 1312. In determining the proper construction of a cl
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a court begins with the intrinsic evidence etard, consisting of the claim language, the patent

specification, and, if in evider, the prosecution historyld. at 1313;see also Vitronics Corp.
Conceptronic, In¢.90 F.3d 1576, 1582 (Fed. Cir. 1996). “The appiate starting point . . . is alway
with the language of the asserted claim itsélfdmark Communications, Inc. v. Harris Cqrp56 F.3d
1182, 1186 (Fed. Cir. 1998¢ee also Abtox, Inc. v. Exitron Cord22 F.3d 1019, 1023 (Fed. C
1997).

Accordingly, although claims speak to those skiitetthe art, claim terms are construed in lig

of their ordinary and accustomed meaning, unleasm@ation of the specification, prosecution histg

and other claims indicates thaetimventor intended otherwis&ee Electro Medical Systems, S.A.
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Cooper Life Sciences, In@4 F.3d 1048, 1053 (Fed. Cir. 1994). Witill@ims are interpreted in ligkh

of the specification, this “does notamn that everything expressed ie fpecification must be read into

all the claims.” Raytheon Co. v. Roper Coy.24 F.2d 951, 957 (Fed. Cir. 1983). For instal
limitations from a preferred embodiment describati@specification generally should not be read
the claim languageSee Comarkl56 F.3d at 1187. However, it issmflamental rule that “claims mu
be construed so as to be dstent with the specification.Phillips, 415 F.3d at 1316. Therefore, if t
specification reveals an intentional disclaimedmavowal of claim scope, the claims must be 1
consistently with that limitationld.
Finally, the Court may consider the prosecuhigtory of the patent, if in evidenc®arkman

52 F.3d at 980. The prosecution higtbmits the interpretation of claim terms so as to exclude
interpretation that was disclaimed during prosecuti®ee Southwall Technologies, Inc. v. Cardina
Co, 54 F.3d 1570, 1576 (Fed. Cir. 1995). In most sitmati analysis of this intrinsic evidence alg
will resolve claim construction dispute§ee Vitronics90 F.3d at 1583. Courts should not rely

extrinsic evidence in claim construction to cadict the meaning of claims discernable fr

examination of the claims, the writtensdeption, and the prosecution histo§ee Pitney Bowes, Ing.

v. Hewlett-Packard Cp.182 F.3d 1298, 1308 (Fed. Cir. 1999) (citMigronics 90 F.3d at 1583).

However, it is entirely appropriate “for a court tinsult trustworthy extrinsic evidence to ensure
the claim construction it is tending to from the patent file is not inconsistent with clearly expt
plainly apposite, and widely held understangdi in the pertinent technical field.Td. Extrinsic
evidence “consists of all evidence external topghent and prosecution history, including expert
inventor testimony, dictionaries, and learned treatisé¥illips, 415 F.3d at 1317. All extrinsi
evidence should be evaluated in light of the intrinsic evidehttet 1319.
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DISCUSSION

l. Terms on Which the Parties Agree

Patent Term Construction

'168 patent “data-storage entity” “at least a portion of a data storagge
medium™®

'527 patent “file server” “computing system that handles
requests for files”

'822 patent “computing system” “any device or system that includes at
least one processor, and a memory
capable of having thereon computey-
executable instructions that may be
executed by the processbr”

'861 patent “recovery changes” “changes to the one or more backup

files made during the recovery
process”

Il. Disputed Terms for Construction

A. The '168 Patent

The '168 patent (“Methods and Systems @eating and Managing Backups Using Virtlial
Disks”) is directed to methods and systems feating and managing backwmsng virtual-disk files,
168 Patent at 1:51-52. According to the pateintiialization—including virtualization by converting
a backup file to a virtual-disk file—may reduce mlesystem costs, including those associated with
backup and recoveryd. at 1:38-40. “Unfortunately, convertifigickup files to virtual-disk files maly
consume additional data storage and may inveldstantial input/output (‘1/O’) and processingdd:.
at1:45-47. The '168 patent addresses this probderapresentative claim reads (terms to be constfuec

in bold):

2No. C 12-5443, Docket No. 71, Veeam’s Respan§haim Construction Brief (“Def. Br.”
atl.

¥ No. C 12-5443, Docket No. 67, Symantec’s Opgrlaim Construction Brief (“PI. Br.”) at

*No. C 12-5443, Docket No. 62, Joint ClairorGtruction and Prehearing Statement at 1
°Id.
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1. A computer-implemented method for banxtkup data, at least a portion of the method
being performed by a computing system casipg at least one processor, the method
comprising:

at a first point in time, backing up at leasportion of a data-storage entity to a first
virtual-disk file;

capturing, in a second virtual-disk file, Etast one change made to data in the
data-storage entity after the first point in time;

creating a parent-child relationship betweenthe first virtual-disk file and the
second virtual-disk file, the first virtual-disk file being a parent of the second
virtual-disk file;

copying data stored in the second virtual-disktfil¢he first virtual-disk file so that the
first virtual-disk file comprises a synthetiackup that includes the at least one change
made to data in the data-storage entity after the first point in time;

storing the first virtual-disk file that comprises the synthetic backup in a manner that
enables at least one virtual machine to boot from the stored first virtual-disk file;
creating a first empty virtual-disk file;

creating a parent-child relationship between the first virtual-disk file and the first
empty virtual-disk file, the first virtual-dk file being a parent of the first empty
virtual-disk file;

retargeting the first empty virtual-disk file to provide a first retargeted virtual-disk file
and to enable the at least one virtual machine to boot from the first virtual-disk file.

Id. at 15:13-41.

1. retarget[ing]

Symantec Veeam

“enabl[e][ing] a virtual machine to boot from & “target[ing] at least a second time”
backup virtual-disk file” T

Symantec’s proposed construction is supported éyrtninsic record. Independent claimg
12, and 14 of the '168 patent statattthe purpose of retargeting is to enable the virtual machine tq
from the first virtual-disk file.’168 Patent at 15:39-41, 16:58-61, 18:17-4®¢ also idat 2:12-15
(“Some embodiments may include a recovery module that may retarget the empty virtual-dis

enable a virtual machine to boot from the first virtdek file.”). In additon, the specification explair]

boc

K file

S

that “[r]etargeting empty virtual-disk file 126 maclude any action that enables a virtual maching to

boot from backup virtual-disk file 124.”d. at 6:58-60. Therefore, the claim language and
specification explain that retargeting is an action that enables a virtual machine to boot from
virtual-disk file.

Veeam'’s proposed construction does not have any support in the intrinsic record. Veed

the
the

m re
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on the dictionary definition of the prefix “femeaning “again,” to support its construction that

retargeting means targeting at least a second tideé.Br. at 3. Howevegxtrinsic evidence canngt

be used to alter a claim construction dictated by a proper analysis of the intrinsic evidardee

Techs., Inc. v. Bodenseewerk Perkin-Elmer Gn3&8 F.3d 1133, 1139 (Fed. Cir. 2004). In addition,

the words “target” or “targeting” never appeattie '168 patent, and Vesehas failed to provide an

explanation of what the word “iget” means under its proposed construction or how it occurs at

ea

twice. Therefore, the Court declines to adégeam’s proposed construction. Accordingly, the Court

construegetarget[ing] as: tak[e][ing] an action that enables a virtual machine to boot from a

backup virtual-disk file.

2. creat[€][ing] a parent-child relationship between thefirst virtual-disk fileand

the second virtual-disk file

Symantec Veeam
“logically connecting the first and second Original Construction: “logically
virtual-disk files” connect[ing] the first virtual and second virtugl-

disk files so that the second virtual-disk file
inherits data from the first virtual-disk file”

Modified Construction: “logically connecting
two virtual-disk files so that changes intende
for the parent virtual-disk file are instead stol
in the child virtual-disk file”

T

[0
o

The parties agree that this term requires logically connecting two virtual-disk files. Byt, tl

parties disagree as to whether this term requirethtbahanges intended for the parent virtual-disk{file

are instead stored in the childtual-disk file. Veeam’s proposed construction is supported by

the

specification. The specification explains that undedrent-child relationship, the child virtual-disk

file holds incremental changes made to data sirepdbhent virtual-disk file was created. '168 Patent

at5:67-6:3see alsoidat 6:50-51, 6:66-7:1. The specification het explains that as long as the parent

virtual-disk file remains unchanged, it may continubeaused as a parent for additional incremegn

tal

backups.ld. at 7:1-4;see also idat 7:24-27 (“After the data stored in backup virtual-disk file 128 is

copied to backup virtual-disk file 124, backup vittdesk file 124 may no longer be a valid parent of

6
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empty virtual-disk file 126.”); Doc. No. 67-2, Chdecl. Ex. | at 16 (prosecution history). TH

definition of the parent-child relationship issalsupported by the claim language. For exan

is

ple,

independent claim 1 covers a method of creating a parent-child relationship between the

virtual-disk file and the second virtual-disk filnd then later copying data stored in the seq
virtual-disk file, including changes rda after the first point in time, to the first virtual-disk file. '1
Patent at 15:22-30. For the data with the changestarsferred to the first virtual-disk file, the parg
file, the data must first be stored in the second virtual disk file, the child file, during the parer
relationship stepSee idat 15:19-21. In addition, Symantec ifgelcognizes that “the ability for da
to be written to a child virtual-disk file so thiéé parent virtual-disk file remains unmodified is
essential part of the invention.” PIl. Br. at 7.

Symantec argues that Veeam’s proposed construction is too narrow because the pan
relationship provides for other functions besideistpchanges in the child file, such as copying ¢

from the second virtual-disk file to the first virtugdikk file in order to create a synthetic full back

No. C 12-5443Docket No. 73, Symantec’s Reply Clainoitruction Brief (“Pl. Reply”) at 4-5.

However, Veeam’s proposed construction does reatipde the parent-child relationship from hav
other functions. Accordingly, the Court constrae=at[e][ing] a parent-child relationship between
the first virtual-disk file a nd the second virtual-disk fileas: logically connecting two virtual-disk
files so that changes intended for the parent stual-disk file are first stored in the child

virtual-disk file.

B. The '527 Patent
The '527 patent (Data Restore Mechanism)iisaled to systems and methods for perform

data restores from backups whaleplications are active and processing the data being restored

ond
68
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Patentat 2:19-21. The '527 patadtresses the problem when, durindastores, an application hias

to wait a considerable amount of time for a particulatd be fully restored before being able to acq
the file. 1d. at 1:66-2:8. A representative claim reads (terms to be construed in bold):
1. A system, comprising:

aprimary storage;
a backup storage;

€ss
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arestore applicationconfigured taestore a set of files from & backup storage to the
primary storage; and

a file server configured to, during sa@bstore:

determine that one or more blocks of dataa file in the set of files needed by an
application have not been restored; and

direct therestore applicationto restore the determined one or more blocks of data in
respogge to said determination that the one or more blocks of data have not bee
restored;

wherein theestored one or more blocks of data are accessible by the application while
saidrestore is in progress.

Id. at 10:23-38.

1. primary storage

Symantec Veeam

“destination for restored data” “physical storage accessed by the file serye

behalf of a running application”

Symantec’s proposed construction is supportetiéyglaim language. The independent cla
of the '527 patent distinguish between primary storage and backup storage by requiring that
are restored “from [the] backup storage to [finary storage.” '527 Patent at 10:26-27, 11:484
11:60-61, 12:46-47. Therefore, under the claim langubhggrimary storage is the destination for
restored files. This is consistent with the language in the specific&mmidat 2:27-30, 2:35-45.

Veeam’s proposed construction seeks to add the restriction that the primary storage
physical storage. To support adding this restm, Veeam relies on descriptions of prefer
embodiments in the specification that refer to physitahge. Def. Br. at(€iting '527 Patent at 1:21
22,6:18-19, 8:41-42). “[l]tis impper to read limitations from a preferred embodiment describ
the specification — even if it is the only embodiment — into the claims absent a clear indicatio
intrinsic record that the patentee intended the claims to be so limiizehalerTrack, Inc. v. Hube674
F.3d 1315, 1327 (Fed. Cir. 2012). There is no languatieipatent stating &t the primary storag
must be physical storage. Veeam also arguebdtatise the invention requires block-level access
primary storage must be physicalrstge. Def. Br. at 7. In malg this argument, Veeam relies on |
following sentence from the Background of the Invention section: “Block-level access uses

storage addresses to access dat#arstheed not be ‘assisted’ by soamity having file system and/q

8

ror

ms
the
49,
the

mus

red

od ir

N in

D

, the
he
hysi




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

volume knowledge.” '527 Patent at 1:49-51. However, this sentence is merely describ

differences between block-level access and file-levekadoestorage disks; this sentence is not stg

that block level access can only be achieved on phygmalge. Therefore,éiCourt declines to limit

primary storage to physical storage.

Veeam'’s proposed construction also seeks to dpfingary storage as storage that is acce
by the file server on behalf of a running applicati®@ut, this additional language fails to distingu
the primary storage from the backup storage. Utidepatent, both the primary storage and the ba
storage may be accessed by the file server on behalf of a running applic¢ie’s27 Patent a
7:33-54, 8:58-67. Veeam argues that the file server does not access the backup storage
according to the patent the file server must use the restore application as an intermediary to g

backup storage. Def. Br. at 7-But, this argument fails to consider that in some embodiments ¢

invention, the restore application is part of the file servBee’527 Patent at 4:21-23 (“In one

embodiment, restore application 112 may be on file server 102 with file server 102 with file
110."); see also idat 8:46-48. Therefore, in that embodiméhe file server, containing the restd
application, directly accesses the backup storage. Accordingly, the Court declines to adopt

proposed construction, and the Court constpusary storage as: destination for restored data

2. restore

Symantec Veeam

“recover” Original Construction: “copy data block
from backup storage to primary storage”

Modified Construction: “copy [data block of
a file from backup storage to primary storage

ed

The parties disagree as to whether the dateglrestored must be transferred from the bag
storage to the primary storage. €l¢laim language of the '527 patestates that the files are reston
from the backup storage to the primary stera§27 Patent at 10:26-27, 11:48-49, 11:60-61, 12:44
This is also supported by the specificati@ee, e.qgid. at 2:36-43, 6:40-42. Symantec argues th

ng
ting
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construction requiring that the restore data besfeared from backup storage to primary storagg is
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incorrect because it would exclude a preferred ennbexdl, relying on figure 2 dhe '527 patent. Pl.

Br. at 13. Symantec argues that figure 2 describesrdoodiment where the data is transferred by

restore application from the backup storage to the file systdm(citing '527 Patent at 7:55-59).

However, the specification further explains that is #mbodiment the data is then transferred from
file system to the primary storage. '527 Patdrit:44-47 (“[T]he restore application may provide
block directly to the file system 110, which may then write the block to the primary storage.diso
id. at 5:42-5:56. Therefore, under that preferred enmben, the data being restored is still ultimat
transferred from the backup storage to the primary storage.

The parties also disagree about whether the term “restore” should mean to recover of
files. Veeam argues thiithe data restoration does not involve copying data, then the backup g
would no longer function as a backup because it woalidnger contain the backed up data. Def.
at 10. The Court agrees. Symantec argues that “copying” is an improper construction bec
construction would exclude a prefed embodiment where the datadstored from the backup stora
directly to the file system.Pl. Br. at 13-14. However, Symantec fails to explain why in
embodiment the data being sent from the backup sdcathe file system would not also be copied
that the backed up data remains on the bastanage. Accordingly, the Court construestore as:

copy [data block of a file from backup storage to primary storage]

3. restore application

Symantec Veeam

“program used in performing a data recovery| “software running on a device other than the
option” file server”

Veeam argues that the Court should construe thstterequire that the restore application

on a device other than the file server. Def. &r11. However, the specification describeg

embodiment where the restore application is on the file se&eg527 Patent at 4:21-23 (“In onle

embodiment, restore application 112 may bdilerserver 102 with file system 110."9ee also idat

the
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4:23-26, 8:46-48. A claim constructitimat excludes a preferred embodiment is rarely, if ever, cgrrec
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and requires highly persuasive evidentiary supg@yhqor, Inc. v. Artesyn Techs., ['09 F.3d 1365
1378-79 (Fed. Cir. 2013). Veeam has failed to prothideCourt with such support. Veeam argues
the two claim elements must be separate becauskiins list the restore application and the file se
as two separate elements. Def. &rll. Generally, where a claintéi®lements separately, the cl¢
implication of the claim language is that those elemare separate distinct components of the pate
invention. Becton, Dickinson & Co. v. Tyco Healthcare Group, BP6 F.3d 1249, 1254 (Fed. C
2010);Gaus v. Conair Corp363 F.3d 1284, 1288 (Fed. Cir. 2004). However, this implication c{
rebutted by language in the specification statingttiestwo elements need not be separate compor
See, e.g.Powell v. Home Depot U.S.A., In663 F.3d 1221, 1231-32 (Fed. Cir. 2011) (“Here,
disclosure in the specification cuts against ¢defant’'s] argument that the ‘cutting box’ and ‘d
collection structure’ must be separate componemntsumposes of the infringement analysis.”). Hg
the specification expressly states that the resygpbcation may be on the filgerver. '527 Patent §
4:21-26, 8:46-48. Therefore, the Court declines to adopt Veeam’s proposed construction.

The claim language of the '527 patent des&ibee restore application as a program

that
ver
par
ntec
r.
hn b
ents
the

ISt

hat

performs the data restoration of the fil&s27 Patent at 10:26-36, 11:60-12:4, 12:46-57. In addifion,

the specification describes the restore applicatitresg part of the restermechanism along with th
file system and/or volume managéd. at 2:21-26. Because the patesés the word “restore” rath
the word “recovery,” the Court’s construction of tkesm will use the word “restore.” According|

the Court construagstore applicationas: a program used in performing the data restore

C. The '822 Patent

The '822 patent (Recovery and Operation of Gegat Running States Fraviultiple Computing
Systems on a Single Computing System) is dirdctetechanisms for restoring access to running s
of multiple primary computing systems onto a singlenputing system. '822 Patent at 1:64-2:2. ]

problem addressed by the '822 Paismfficiently restoring access to data and other operational

e

ate:
[he

btate

of multiple primary computing sysins, even if the primary comjing systems are no longer available,

and without necessarily requiring replacement compgusiystems that have identical hardware ag

lost primary computing systemsd. at 1:54-60. A representative claim reads (terms to be cons
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in bold):

1. A method for restoring accesstmning states of a plurality pfimary computing
systens onto a single computing system, the method comprising the following:
an act of accessing a capturadning state of each of tipeimary computing systems
on the single computing system, wherein the captured running states each include, or ar
altered to include, at least one device dritheat is configured to interface with a
common virtualization component that ramsthe single computing system, wherein the
common virtualization component is configured to at least indirectly interface with
hardware on the single computing system thataipse at least part of the hardware using
a different interface than the at least one cedriver is configured to interface with;

an act of identifying a boot order for each of phenary computing systemns; and

an act of booting the captured running states for each gbrtheary computing
systens in the identified boot order on the single computing system.

Id. at 13:3-23.
1. primary computing system
Symantec Veeam
“a computing system that maintains and “a computing system to be virtualized”
operates upon active data”

Symantec’s proposed construction is supported by the intrinsic record. In describ
differences between a primary computing system and a backup computing system, the '822

specification describes a primary computing sysdera system that “maintains and operates upo

ng
pat
N the

active data.” '822 Patent at 1:16- Veeam argues that the statement in the specification is irreleva

because it is describing the prior art, not the invention. Def. Br. at 15-16. The Court dis
Although the description appears in the “Backgrounti@invention” section of the '822 patent, thg
is no language in the patent suggesting that the description provided is limited to only the pri

Veeam argues that the Court’s construction ghdefine the term as “a computing systen

agre
bre
DI al

) to

be virtualized.” Def. Br. at 135. Veeam argues that claim 1 reqgithat the captured running states

of the primary computing systems are walized on the singleomputing systemld. at 13. Ever

assuming Veeam s correct, itis the captured running state that is virtualized, not the primary cgmpt

system. Veeam further argues that the captureding state of a computing system is a virtuali
version of the primary computing systeid. But, Veeam does not cite any language in the pate

to support this statement. Therefore, the Courirtescto adopt a construction that requires that

12




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

computing system — rather th#me running state — is virtualized. In addition, Symantec corrg

argues that Veeam'’s proposed construction is improper because it requires that the running

pCtly

Ste

virtualized during the claimed operation. N®.12-5443, Docket No. 73, Symantec’s Reply Claim

Construction Brief (“Pl. Reply”) at1. But, the claim language and the specification recognize th

captured running state may already be virtualiZeE822 Patent at 5:21-30, ¥812. Therefore, the

Court declines to adopt Veeam’s proposed transon. Accordingly, the Court construgsmary

computing systemas: a computing system that maintains and operates upon active data

D. The '861 Patent

The '861 patent (Techniques foffigient Restoration of Granular Application Data) is direc
to techniques for efficient restai@n of granular application dat®861 Patent 1:44-45. The '861 patg
addresses the problems associated with rest@angons of application data, such as being t
consuming and requiring significant processing resoutdeat 1:13-24. A representative claim red
(terms to be construed in bold):

1. A method for restoring one or more fams of application data comprising:
performing a full backup;

exporting one or more backup files;

creating a specifiegtaging area

virtualizing the one or more backup files of the application data into the specified
staging area

running arecovery processfor the one or more backup files wherein the recovery
process includes:

enabling recovery by writing recovery change®ne or more recovery files, wherein
writing recovery changes to ooe more recovery filesllaws the one or more backup
files to remain unmodified; and

saving the one or more backup files and the one or more recovery files;

virtualizing the one or more backup files and the one or more recovery files;
instantiating an instance of an application utilizinguingialize d one or more backup
files and thevirtualized one or more recovery files; and

recovering one or more portions of the application data.

Id. at 7:31-51.
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1. virtualiZe][ing]

Symantec Veeam

=7

“provid[e][ing] an abstraction” “creat[e]fig] a simulated version of an existif

file that emulates the existing file”

Symantec’s proposed construction has no suppteiolaim language or the specification.
support of its proposed construction, Symantec relies heavily on the prosecution history. S
argues that a piece of prior art, Rajan, describegahizaition as a type of abstraction, and during
prosecution of the '861 patent, the examiner rejestedral claim of the patent as anticipated by Rs
Pl. Br. at 19-21. Symantec argues that, therefibie prosecution history shows that its propo
construction is consistent with the examiner’s understanding of the term “virtualizdtoat20. The
Court has reviewed the relevant prosecution history and concludes that it does not provide
definition for the term “virtualization.” During prosecution of the '861 patent, the examiner rej
several claims as anticipated by Rajan and speltyficaind that Rajan disclosed virtualization. Docl
No. 67-2, Chen Decl. Ex. F &t5. The patentee then amended the claims, making chan
limitations other than the virtualization limitatiohd. Ex. H. But, it is unclear from the prosecuti
history, how the examiner definedtualization. Symantec argues that virtualization is defined in R
as a type of abstraction, but there is nothing iptbeecution history showing that the examiner or
patentee would agree with Symantec’s interpretation of Raf@h. Phillips 415 F.3d at 131]
(explaining that the prosecution higtdoften lacks the clarity of thgpecification and thus is less use
for claim construction purposes”). Thereforee tGourt declines to adopt Symantec’s propd
construction.

Veeam'’s proposed construction is supported bynthiesic evidence. The independent clai
of the 861 patent all require instantiating “an instance of an application utilizing the virtualized
more backup files and the virtualized one or mmecevery files.” ‘861 Patent at 7:48-50, 8:62-64, 9:
20. Veeam correctly argues that if the virtualizedivarssof these files are not simulated versions
emulate the files in some way, then they would not ketalbe utilized to instantiate an instance of

application. SeeDef. Br. at 19see alsd861 Patent at 6:4-12. Veeangsoposed construction is alg
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consistent with claim 2 of the patent, which reguiteat the virtualized files emulate a recovered
store, enabling the running of an application utilizing data store. '861 Pateat 7:52-55. Thereforg
the Court adopts Veeam’s proposed construction.

Symantec argues that Veeam’s proposed construction violates the principle of
differentiation because it seeks to limit the term “virtualizing” to how it is defined in claim 2 ¢
patent. PI. Br. at 21-22. The Court disagre&mder the doctrine of claim differentiation, depend
claims are presumed to be of narrower scope than the independent claims from which they
AK Steel Corp. v. SollaB44 F.3d 1234, 1242 (Fed. Cir. 2003)e also Nazomi Commc'ns, Inc. v. A
Holdings, PLC,. 403 F.3d 1364, 1370 (Fed. Cir. 2005) (“Cladifferentiation ‘normally means tha

limitations stated in dependent claims are not toelagl into the independeclaim from which they

ata

cla
f th
PNt
Hepe
rm

h

depend.”). Under Veeam’s proposed constructmaim 2 is narrower than claim 1. Under the

construction, claim 1 requires that the simulated vessof the backup and @cery files are such tha
they can be utilized to instantiate an instance of an applice#861 Patent at 7:48-50. In contra
under Veeam’s construction, claim 2 requires that the simulated versions of those files hj
capability and can also enable the runningrofpplication utilizing the data stor8ee idat 7:54-55.
Therefore, the Court rejects Symantec’s claim differentiation argument.

The Court agrees with Symantec’s contenti@t Yeeam’s proposed construction is impro
because it only refers to virtualizing a file, i.e., one filgeePl. Br. at 21. The claims descri
“virtualiz[e][ing] the one or more backup files and three or more recovery fide” 861 Patent at 7:46
47, 8:60-61, 9:16-17. Therefore, the Court ameneksavh’s proposed construction to refer to on
more files. Accordingly, the Court construadualiz[e][ing] as: creat[e][ing] a simulated version

of one or more existing files that emulates the one or more existing files.
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2. staging area

Symantec Veeam

“storage space utilized for the recovery of oneOriginal Construction: “a temporary area on
or more application data stores” storage used in the recovery process”

Modified Construction: “an area on storage
solely used during an application data restorp
operation”

Symantec argues that the Court should adogirdaposed construction because the pate

acted as his own lexicographer and defined the tstaging area” in the spdwation. PI. Br. at 22

ntee

“To act as its own lexicographer, a patentee musafty set forth a definition of the disputed clajm

term’ other than its plain and ordinary meaningtiorner v. Sony Computer Entm’t Am. L1869 F.3d
1362, 1365 (Fed. Cir. 2012). Symantec relies on theWolplanguage in the specification: “Stagi
area 170 may represent storage space utilized for theengoof one or more application data storg
'861 Patent at 4:36-37. The use of the permissive imeag” in this sentence suggests that the pate
was not setting forth a definition for the term “staging ar&eé i4i Ltd. P’ship v. Microsoft Corh98
F.3d 831, 844 (Fed. Cir. 2010) (declining to limit oddierm where the specification used permiss
language). Therefore, the Court declines to adopt Symantec’s proposed construction.
Veeam’s proposed construction requires that thesjagea is used soledluring an applicatiot]
data restoral operation. Def. Br. at 20-21. Veeaagues that its proposed construction is supportg
the claim language, but there is no language irclens requiring that the staging area is only u
for application data restoration. The claims merely state that the staging area is created
virtualization of the backup files of the applicatidata and the start of the recovery process.
Patent at 7:35-37, 8:49-51, 9:5-7. The claims do retigpwhat happens to the staging area aftef
application data is restored or whether the stagriag may be used for other operations. Thereforg

Court declines to adopt Veeam'’s proposed construction.

S_”

ntee

bive

!
d by
sed
pric
861
the
, the

The claim language of the ‘861 patent describesthging area as the area where the virtualizec

backup files of the application data are placed gadhe recovery process. '861 Patent at 7:36

8:50-51, 9:6-7. Consistent with this, the speaifion further provides that “backup data may

virtualized into a staging area,” and thia¢n the recovery process may bedah.at 5:39-40, 5:55-57].
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Further, the parties agree that the stagingiarea storage. Accordingly, the Court constrsiaging
areaas: ‘an area on storage into which the backup files of the application data are virtualize

prior to the recovery process.”

3. r'ecovery process

Symantec Veeam

—

“process of restoring backup data” “a process performed on application data

allow the application data to be recovered”

The claims of the '861 patent give a detailedaliption of what is meant by the term recov
process. Independent claims 1, 12, and 13 provifi€he recovery process includes: enabli
recovery by writing recovery changes to one or mecevery files, wherein writing recovery chang
to one or more recovery files allows the onenore backup files to remain unmodified; and saving
one or more backup files and the one or morevexy files.” '861 Paterdat 7:39-45, 8:53-59, 9:9-11
see also idat 2:5-11 (specification). Because the rogithemselves define this term, the Cg
concludes that a construction of this term is unnecgssathe hearing, Symantec agreed that this t
did not need to be construed. Although Veeam oHeargnstruction for this term, in its brief, Veeg
itself states that the claims require a specific recovery procese wdrtovery changes are written
one or more recovery files, and the one or nbaekup files and recovery files are saved, allowing

one or more backup files to remainmodified. Def. Br. at 22-23. &éam’s explanation of the recoveg

M
to

the

-

y

process claimed in the '861 patent tracks theglage already contained in the claims. “Clgim

construction ‘is not an obligatory exercise in redundanc®2’ Micro Int’l Ltd. v. Beyond Innovatio
Tech. Co., Ltd521 F.3d 1351, 1361 (Fed. Cir. 2008) (quotihg. Surgical Corp. v. Ethicon, Ind.03
F.3d 1554, 1568 (Fed. Cir. 1997)).

Moreover, the Court rejects Veeam'’s proposed construction, which incorrectly states

recovery process is performed on the application deite independent claims of the '861 patent §
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that the recovery process is “for the one or nmmaekup files,” not the actual application data. '§

Patent at 7:38, 8:52, 9:8. Accordingly, the Court declines to construe the term recovery proc

CONCLUSION

For the foregoing reasons and for good cause stibe/@ourt adopts the constructions set f¢

above.

IT 1S SO ORDERED.

Dated: January 17, 2014 %W"\- Qb&m

SUSAN ILLSTON
United States District Judge
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