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8 UNITED STATES DISTRICT COURT

9 NORTHERN DISTRICT OF CALIFORNIA
10 SAN FRANCISCO DIVISION
11
12 | MYCONE DENTAL SUPPLY CO., INC.,

D/B/A/ KEYSTONE RESEARCH &
13 | PHARMACEUTICAL,
14 Plaintiff,
15 || Vvs. Case No. 3:12-cv-00747-RS
16 | CREATIVE NAIL DESIGN, INC., STIPULATED PROTECTIVE ORDER
17 Defendant.
18
AND RELATED COUNTERCLAIM
19
20
21 I 1. PURPOSES AND LIMITATIONS
22 Disclosure and discovery activity in thastion are likely tanvolve production of
23 | confidential, proprietary, or prate information for which speciplotection from public disclosure
24 | and from use for any purpose other than @rasing this litigation may be warranted.
o5 || Accordingly, the parties hereby stipulate to anttipe the Court to enter the following Stipulatgd
26 | Protective Order. The parties acknowledge that this Order doesmfet blanket protection on all
27 | disclosures or responses to digery and that the prettion it affords from public disclosure and
2g || use extends only to the limited information or itetimst are entitled to edidential treatment under
1- o 3200 00747RS
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the applicable legal principleShe parties further acknowledge,sa forth in Section 12.4, beloy
that this Stipulated Protectiv@rder does not entitle them titefconfidential information under

seal; Civil Local Rule 79-5 an@eneral Order 62 set forth theopedures that must be followed

and the standards that will be applied when a sa#ks permission from the Court to file matef

under seal.

2. DEFINITIONS

2.1 Challenging Party: a Party or Nonryahat challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Itemsinformation (regardless of how it is

generated, stored or maintained}angible things (a) that canh trade secrets, competitively
sensitive technical, marketing, finaal; sales or other confidential business information, or (b)
contain private or confidential personal infotioa, or (c) that contaimformation received in
confidence from third parties, or (d) which fw®ducing party otherwise believes in good faith

be entitled to protection undBule 26(c)(1)(G) of the Feddraules of Civi Procedure.

2.3  Counsel (without qualifier): Outside CounséRecord (as wekls their respective
support staff).

2.4 Designated Person(s): Persons desgna Mycone Dental Supply Co., Inc.

d/b/a/ Keystone Research & Pharmaceutical {4€ene”) and Creative Nail Design, Inc. (“CND
that seek access to “CONFIDENTIAL” informatiamthis matter. A Designated Person is not
required to be an attorney, but must be an eyga of Keystone or CND. Keystone and CND 1
each designate two Designated Persons. A Ddsigierson may not be a “competitive decisi
maker” @ee, e.qg., U.S Seel Corp. v. United Sates, 730 F.2d 1465, 1468 (Fed. Cir. 1985)) and 4
Designated Person may not be sulsédly involved in the reseang design, or manufacture of n
coating products or components thereof.

2.5 Designating Party: a Party don-Party that designatedonmation or items that it

produces in disclosures orriaesponses to discovery ‘@&ONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY.”

STIPULATED PROTECTIVEORDER
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2.6 Disclosure or DiscoveiMaterial: all items or information, regardless of the

medium or manner in which it is generated, estioior maintained (including, among other thing
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.7  Expert: a person with spel@ad knowledge or experier in a matter pertinent to
the litigation who (1) has been retathby a Party or its counsel tageas an expert withess or g
a consultant in this action, () not a past or current empky of a Party or of a Party’s
competitor, and (3) at the time of retention, isantticipated to become an employee of a Party
of a Party’s competitor.

2.8 “HIGHLY CONFIDENTIAL — OUTIDE ATTORNEYS'EYES ONLY”

Information or Items: extremely sensitive “Calgntial” Information or Items pertaining to

technical materials, methods, or processesdtebr could be usday a producing party to
manufacture its products, the disclosure of Wwhiwanother Party ordh-Party would create a
substantial risk of serious harm that @babt be avoided by less restrictive means.

2.9 Non-Party: any natural person, partngrsborporation, associah, or other legal
entity not named as a Party to this action.

2.10 Outside Counsel of Record: attorneymware not employees of a party to this

action but are retained to represent or advise & fiathis action and hawappeared in this action

on behalf of that party or are affiliated with a law firm which has appeared on behalf of that
2.11 Party: any party to thestion, including all of its fbicers, directors, employees,

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.12 Producing Party: a Party or Non-Party that produces Disclosure or Discovery

Material in this action.

2.13 Professional Vendors: persons or entttias provide litigation support services

(e.g., photocopying, videotaping, traatshg, preparing exhibits @emonstrations, and organizing,

storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.14 Protected Material: any Dissure or Discovery Mataal that is designated as

“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYSEYES ONLY.”
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2.15 Receiving Party: a Party or Designated ¢tetkat receives Disclosure or Discovery

Material from a Producing Party.
3. SCOPE

The protections conferred byigiStipulation and Order coveaot only Protected Material
(as defined above), but also (hyyanformation copied oextracted from Protéed Material; (2) al
copies, excerpts, summaries, or compilatiohBrotected Materiabnd (3) any testimony,
conversations, or presentations by Parties or @ainsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is ingtpublic domain at the tienof disclosure to a
Receiving Party or becomes part of the public dora#r its disclosure to a Receiving Party as a

result of publication not involving violation of this Order, inading becoming part of the publid

174

record through trial or otherwise; and (b) anfprmation known to the Recgng Party prior to the
disclosure or obtained by the Receiving Partyrdfte disclosure from a source who obtained the
information lawfully and under no obligation obnfidentiality to the Dgignating Party. Any use
of Protected Materiadt trial shall be governed bysaparate agreement or order.
4, DURATION

Even after final disposition of this litigatiothe confidentiality obligaons imposed by thig
Order shall remain in effect until a Designatingti?Pagrees otherwise imriting or a Court order
otherwise directs. Final dispositishall be deemed to be the late(bf dismissal of all claims and
defenses in this action, with or without prejudice; and (2) final jueddgrherein after the
completion and exhaustion of all appeals, relngatiremands, trials, or reviews of this action,
including the time limits for filing any motions applications for extensioof time pursuant to
applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Each Pjarty

Non-Party that designates information or itenrspimtection under this Order must take care tg
limit any such designation &pecific material thagualifies under the apprapte standards. To the

extent it is practical to daosthe Designating Party must desigm#or protection only those parts

STIPULATED PROTECTIVEORDER
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of material, documents, items, or oral or wnt@®mmunications that qlify — so that other
portions of the material, documents, itemsgc@mmunications for which protection is not

warranted are not swept unjustifialgthin the ambit of this Order.

If it comes to a Designating Party’s attentioattimformation or items that it designated for

protection do not qualify for protgon at all or do not qualify fathe level of protection initially
asserted, that Designating Party must prompttifynall other parties that it is withdrawing the
mistaken designation.

5.2 Manner and Timing of Designations. Excapiotherwise provided in this Order

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered
Disclosure or Discoverilaterial that qualifiegor protection under this Order must be clearly s
designated before the materiatlisclosed or produced. Desigmetiin conformity with this Orde
requires:

(@) for information in documentary form (e.g., paper or electronic documents, but

excluding transcripts of depositionsother pretrial or trial proceews), that the Producing Part
affix the legend “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY” to each page that contains progéelcmaterial. If only a portion or portions of the
material on a page qualifies for protection, fmeducing Party also must clearly identify the
protected portion(s) (e.g., by makiappropriate markings in the margins) and must specify, fq
each portion, the level g@irotection being asserted.

A Party or Non-Party that makeriginal documents or materials available for inspectig

need not designate them for protection until afierinspecting Party has indicated which matef

it would like copied and produde During the inspection and bedahe designation, all of the
material made available for inspection sh&ldeemed “HIGHLY CONFIDENTIAL — OUTSIDE
ATTORNEYS' EYES ONLY.” Aftea the inspecting Party has identified the documents it wan
copied and produced, the Produckayty must determine which documents, or portions thereq
qualify for protection under this Order. Théxefore producing the specified documents, the
Producing Party must affix the appropedtgend (“CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYESONLY” to each page that contains
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Protected Material. If only a portion or portions of the materiad page qualifies for protection,

the Producing Party also must algadentify the protected portids) (e.g., by making appropriate

markings in the margins) and must specify, farheportion, the level of protection being assertg

(b) for testimony given in deposition or irhetr pretrial or trial proceedings, that the

Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony and spettigy/level of protection being asserted.
Alternatively, a Designating Party may specify, & tleposition or up to 21 days afterwards tha
the entire transcript or a gan thereof shall be treated “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS' EYES ONLY.”

Parties shall give the otherrpias notice if theyeasonably expect ajpiesition, hearing or
other proceeding to include Proted Material so that the othparties can esure that only
authorized individuals who have signed tAeknowledgment and Agreement to Be Bound”
(Exhibit A) are present at thopeoceedings. The use of a documasnan exhibit at a deposition
shall not in any way affect its designatias “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL
— OUTSIDE ATTORNEYS’ EYES ONLY.”

Transcripts containing Protect®thterial shall have an obviolesgend on the title page th
the transcript contains Protectigterial, and the title page shall be followed by a list of all pag
(including line numbers as approgaathat have been designateiProtected Material and the
level of protection being assed by the Designating Party. The Designating Party shall inforn
court reporter of these requirements. Any transthigt is prepared beafe the expiration of a 21-
day period for designation shall be treated duringpkéabd as if it had e designated “HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYESONLY” in its entirgy unless otherwise
agreed. After the expiration ofghperiod, the transcript shall be treated only as actually
designated.

(©) for information produced in some form other than documentary and for any of]

tangible items, that the Producing Party affbaiprominent place on the exterior of the contain
or containers in which the informationitem is stored the legend “CONFIDENTIAL” or

“HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY.” If only a portion or
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portions of the information or item warranogection, the Producing Rg, to the extent
practicable, shall identify the protected portiorgsyl specify the level girotection being asserte

5.3 Inadvertent Failures to Designate. If tiynebrrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s

right to secure protection undghis Order for such material. Upon timely correction of a

designation, the Receiving Party must make reasoe#fioles to assure that the material is treated

in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Any Party ooN-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentialif
designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challenging Partylishdiate the dispug resolution proces

by providing written notice of each designation itl&llenging and describing the basis for eaq

challenge. To avoid ambiguity as to whether alleimge has been made, the written notice mug

recite that the challenge to cordittiality is being made in accordance with this specific paragf

of the Protective Order. The pag shall attempt to resolve eadllenge in good faith and mus
begin the process by conferring directly (in vaicevoice dialogue; other forms of communicati
are not sufficient) within 14 days of the datesefvice of notice. lgonferring, the Challenging
Party must explain the basis its belief that the confidenti&y designation was not proper and
must give the Designating Party an opportunityetoew the designated maiti, to reconsider thd
circumstances, and, if no change in designatiaffésed, to explain the basis for the chosen
designation. A Challenging Party may proceed tady stage of the challenge process only if
has engaged in this meet and confer procesisdii establishes thdte Designating Party is

unwilling to participate in the meet asdnfer process in a timely manner.
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6.3  Judicial Intervention. If the Parties cannot resolve dectgd without Court

intervention, the Designating Party shall filedaserve a motion to retaconfidentiality under
Civil Local Rule 7 (and in compliance with\@liLocal Rule 79-5 and General Order 62, if
applicable) within 21 daysf the initial notice of challenger within 14 days of the parties
agreeing that the meet and confer process wiltesglve their dispute, whichever is earlier. Ea
such motion must be accompanied by a compeleciaration affirming that the movant has
complied with the meet and confer requirementsased in the preceding paragraph. Failure 4
the Designating Party to make such a motionuiticlg the required declaran within 21 days (or
14 days, if applicable) shall automatically watkie confidentiality designation for each challen
designation. In addition, the @lenging Party may file a motion challenging a confidentiality
designation at any time if there is good causelting so, including a cHange to the designatiof
of a deposition transcript or any portions théredny motion brought pwwuant to this provision
must be accompanied by a competent declaratfomang that the movant has complied with th
meet and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating

Party. Frivolous challenges and those madafoimproper purpose (e.g., to harass or impose

y

jed

—

D

unnecessary expenses and burdens on otherg)amiay expose the Challenging Party to sanctions.

Unless the Designating Party has waived theidentiality designation by failing to file a motior
to retain confidentiality as desbad above, all parties shall continue to afford the material in
guestion the level of protection to which itestitted under the Produciiarty’s designation unti
the Court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 BasidPrinciples.

(@) A Receiving Party may use Protectedd@l that is disclosed or produced by
another Party or by a Non-Party in connectiatihthis case only for prosecuting, defending, or

attempting to settle this litigation, and for oiher purpose. Such Peated Material may be

disclosed only to the categories of persons amtttuthe conditions described in this Order. When

the litigation has been terminated, a ReceivingyRarist comply with the provisions of Section

STIPULATED PROTECTIVEORDER
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below (FINAL DISPOSITION).

(b) Protected Material must Is¢ored and maintained byReceiving Party at a locatio
and in a secure manner that ensures that access is limited to the persons authorized under
Order.

(©) With the exception of Experts (as aefd in this Order) and Designated Persons

counsel for the Receiving Party need not dseltw the Producing Party each “Acknowledgmer

and Agreement to Be Bound” (Exhild) signed pursuant to this Ordémt shall retain an original

of each such executed agreement until 60 daystagdinal termination of this action. Upon a
showing of good cause and at the written requesteoProducing Party, such executed agreem
shall be provided to outside counsel for the Producing Party.

7.2 Disclosure of “CONFIDENTIAL” Informfaion or Items. Unless otherwise ordere

by the Court or permitted in writing by the Designg Party, a Receiving Party may disclose a
information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside CounsieRecord in this action, as well as
employees of said Outside Counsel of Recondhtom it is reasonably necessary to disclose th
information for this litigation;

(b) Two Designated Persons of Keystone ahdD(as defined in Paragraph 2.4) (1)
whom disclosure is reasonably necessaryHis litigation, (2) who have signed the
“Acknowledgment and Agreement to be Bound” (EbthA), and (3) as to whom the procedureq
set forth in paragraph 7.4 have been followed.

(©) Experts (as defined in this Order) o tReceiving Party pursuant to the procedu
set forth in paragraph 7.5.

(d) the Court and its personnel;

(e) court reporters and their staff, professigast or trial consultants, mock jurors, a
Professional Vendors to whom dissloe is reasonably necessarytfas litigation and who have
signed the “Acknowledgment and Agreemh to Be Bound” (Exhibit A); and

() the author or recipient of a documenhtaining the information or a custodian or|

other person who otherwisegs@ssed or knew the information.

STIPULATED PROTECTIVEORDER
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7.3 Disclosure of “HIGHLY CONFIDENIAL — OUTSIDE ATTORNEYS' EYES

ONLY” Information or Items. Unless otherwisedared by the Court or permitted in writing by the

Designating Party, a Receiving Banmhay disclose any informatn or item designated “HIGHLY
CONFIDENTIAL — OUTSIDE ATTARNEYS’ EYES ONLY” only to:

(@) the Receiving Party’s Outside CounsieRecord in this action, as well as
employees of said Outside Counsel of Recondhtom it is reasonably necessary to disclose th
information for this litigation;

(b) Experts (as defined in this Order) of tReceiving Party pursuant to the procedu
set forth in paragraph 7.5.

(©) the Court and its personnel;

(d) court reporters and their staff, professiqguey or trial consultants, mock jurors,
and Professional Vendors to whom disclosureasonably necessary for this litigation and whg
have signed the “Acknowledgment andrégment to Be Bound” (Exhibit A); and

(e) the author or recipient of a documeotaining the information or a custodian or|
other person who otherwisegs@ssed or knew the information.

7.4 Procedures for Approving or Obfig to Disclosure of “CONFIDENTIAL”

Information or Items to Designated Persons.

€) Unless otherwise ordered by the Couragreed to in writing by the Designating
Party, a Party that seeks to disgdo the Designated Person arfgrimation or item that has bee
designated “CONFIDENTIAL” pursuant to paragrapB(b) first must make a written request tqg
the Designating Party that (1) sets forth therfaline of the Designated Person and the city ang
state of his or her residence, (2) describes the Designated Persoers and reasonably
foreseeable future primary job duties and resipdrigs in sufficientdetail to determine the
Designated Person is involved, or may becamelved, in competitive decision-making; and (3
attaches an executed copy of the DesignBerdon’s “Acknowledgmerand Agreement to be
Bound” (Exhibit A).

(b) A Party that makes a request and provtlesnformation specified in the precedi

respective paragraphs may disclose Protddimerial designated “CONFIDENTIAL” to the
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identified Designated Person seven days aftermgadiich disclosure unless, within those seve
days of delivering the requesite Party receives a written objen from the Designating Party.
Any such objection must set forth intdi the grounds on which it is based.

(©) A Party that receives a timely writtebjection must meet and confer with the
Designating Party (througtirect voice to voice dialogue) to ttg resolve the matter by agreems
within seven days of the written objection. If agreement is reached, the Party seeking to ma
the disclosure to the Designated Person re@yafmotion under Civil Local Rule 7 (and in
compliance with Civil Local Rule 79-5 and GealeOrder 62, if apptiable) seeking permission
from the Court to do so. Any such motion madescribe the circumstances with specificity, set
forth in detail the reasons why the disclostaréhe Designated Persareasonably necessary,
assess the risk of harm that the discloswal@ventail, and suggest any additional means that
could be used to reduce that risk. Iniidd, any such motion must be accompanied by a
competent declaration describing the parties’redfto resolve the matter by agreement (i.e., th
extent and the content of the meet and confarudisions) and setting forthe reasons advanced
by the Designating Party for itsfusal to approve the disclosure.

(d) In any such proceeding, the Party oppgslisclosure to the Designated Person
shall bear the burden of provingattthe risk of harm that thaisclosure would entail (under the
safeguards proposed) outweighs the Receiving Pamigd to disclose the Protected Material tg
the Designated Person.

7.5 Procedures for Approving or Objexiito Disclosure of “CONFIDENTIAL” or

‘HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS'EYES ONLY” Information or Items to

Experts.
(@) Unless otherwise ordered by the Couragreed to in writing by the Designating

Party, a Party that seeks to disclos@n Expert (as defined inighOrder) any information or item
that has been designated “CONFIDENTIAdLr “HIGHLY CONFIDENTIAL — OUTSIDE
ATTORNEYS’' EYES ONLY” pursuant to paragra@t2(c) or 7.3(b) first must make a written
request to the Designating Party tfiBt sets forth the full name tiie Expert and the city and stg

of his or her primary residence) @taches a copy of the Expentsrrent resume, (3) identifies t
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Expert’'s current employer(s), (4) identifies e@ehison or entity from whom the Expert has
received compensation or funding for work in hisher areas of expertise or to whom the expe
has provided professional servicexluding in connection with atilgation, at any time during th4
preceding five years, (5) identifies (by name and number of the case, filing date, and locatig
court) any litigation in connean with which the Expert has offed expert testimony, including

through a declaration, report, ostienony at a deposition or triauring the preceding five years

and (6) attaches an executed copy of the Exp&tknowledgment and Agreement to Be Bound”

(Exhibit A).

(b) A Party that makes a request and provtlesnformation specified in the precedi
respective paragraphs may disclose Proteetaterial designated “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS'EYES ONLY” to the identified Expert
seven days after making such disclosure unlegisinthose seven days of delivering the reque
the Party receives a written objection frora esignating Party. Any such objection must set
forth in detail the grounds on which it is based.

(©) A Party that receives a timely writtebjection must meet and confer with the
Designating Party (througtirect voice to voice dialogue) to ttg resolve the matter by agreem:s
within seven days of the written objection. If agreement is reached, the Party seeking to ma
the disclosure to the Expert may file a motiorder Civil Local Rule 7 (and in compliance with
Civil Local Rule 79-5 and Gendr@rder 62, if applicale) seeking permission from the Court to
do so. Any such motion must describe the circamss with specificity, set forth in detail the
reasons why the disclosure to the Expert is restslgmecessary, assess the risk of harm that tf
disclosure would entail, and suggasly additional means that could lieed to reduce that risk. |
addition, any such motion must be accompanied dcyngpetent declaration describing the parti
efforts to resolve the matter by agreement (i.e.eitent and the content tife meet and confer
discussions) and setting fortretheasons advanced by the Designating Party for its refusal to
approve the disclosure.

In any such proceeding, the Party opposing dsscioto the Expert shl bear the burden g

proving that the risk of harm that the distloe would entail (undehe safeguards proposed)
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outweighs the Receiving Party’s need to ldise the Protected Material to its Expert.

7.6 Cross-Production of Defendants’ yxaied Material. Keystone, Young Nails,

Cacee, and NSI are not required to produce thetePted Material to each other. However,
nothing in this Order shigbreclude such production. SimilgyICND may not disclose material
designated by any of Keystone, Young Ndilacee, or NSI as CONFIDENTIAL or HIGHLY
CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONY to any other Party or their counsel
without the Designating Party’s prior written consditt.the extent that it inecessary to disclose
any information designated as CONFIDENRTLIor HIGHLY CONFIDENTIAL — OUTSIDE
ATTORNEYS’ EYES ONLY in connection with @urt filings or motion practice, then such
material may be disclosed without prior writteonsent from the Designating Party if the
Designating Party is provided with 3 daysioetin writing and withsufficient time for the
Designating party to object, and the infation is (i) marked with the corresponding
confidentiality designatin under the Protective Order, (ii) tleinder seal, and, (iii) served only
Outside Counsel of record in this actionasrpermitted in open Court. Any objection to the
disclosure of CONFIDENTIAL or HIGHY CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY information of a Degnhating party must be resolveddbgh meet and confer or by
order from the Court before the objedtto material may be disclosed.

Redacted versions of any motiactntaining CONFIDENTIAL or HIGHLY

CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYESONLY information must be served upon all

parties no later than 24 heuafter any such motion is filed with the Court. To the extent that tk
parties expect that CONFIDENTIAL or BHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’

EYES ONLY information may be relied upon byvéness providing testimony at trial or during
deposition, then the parties shall meet and confadvance of said testimony to make mutually

acceptable arrangements for the handling of such information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTH
LITIGATION

If a Party is served with a subpoena or a €Cotder issued in othditigation that compels
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disclosure of any information or items dgsated in this action as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY” that Party must:

€)) promptly notify in writing the Desigtiag Party. Such notifetion shall include a
copy of the subpoena or Court order;

(b) promptly notify in writing the party iao caused the subpoena or order to issue i
the other litigation that some all of the material covered bydlsubpoena or order is subject to
this Protective Order. Such notiditon shall include a copy of thi&ipulated Protective Order; a

(©) cooperate with respect to all reasoegiriocedures sought to be pursued by the
Designating Party whose Protettglaterial may be affected.

If the Designating Party timely seeks a protextwvder, the Party sezd with the subpoen
or Court order shall not produce any inforroatdesignated in this action as “CONFIDENTIAL’
or “HIGHLY CONFIDENTIAL — OUTSIDE ATTORNEYSEYES ONLY” before a
determination by the Court from which the submoenorder issued, unkeghe Party has obtaine
the Designating Party’s permission. The Designating Party shall bear the burden and exper
seeking protection in that court it confidential material — and g in these provisions shou
be construed as authorizing or encouraging aiRRegeParty in this actio to disobey a lawful

directive from another court.

9. A NON-PARTY'S PROTECTED MATERIALSOUGHT TO BE PRODUCED IN THI
LITIGATION

(@) The terms of this Order are applicatdenformation produced by a Non-Party in
this action and designated ‘@&ONFIDENTIAL” or “HIGHL Y CONFIDENTIAL — OUTSIDE
ATTORNEYS’ EYES ONLY.” Such information proded by Non-Parties iconnection with this
litigation is protected by the remedies and relief providethisyOrder. Nothing in these
provisions should be construed as prohibitiidoa-Party from seekingdalitional protections.

(b) In the event that a Pairityrequired, by a valid discovery request, to produce a N
Party’s confidential information in its possessiang the Party is subject to an agreement with

Non-Party not to produce the Non-Party’s edehtial information, then the Party shall:

STIPULATED PROTECTIVEORDER
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1. promptly notify in writing the Requiisg Party and the Non-Party that sof
or all of the information requested is sulbjeca confidentiality agreement with a Non-
Party;
2. promptly provide the Non-Party with a copy of the Stipulated Protectivd
Order in this litigation, theelevant discovery request(gnd a reasonably specific
description of the inflonation requested; and
3. make the information requested #afalie for inspection by the Non-Party.
(©) If the Non-Party fails tobject or seek a protective order from this Court within
days of receiving the notice and accompanying information, the Receiving Party may produ
Non-Party’s confidential information responsivehie discovery requedt.the Non-Party timely

seeks a protective order, the Receiving Partit sbaproduce any information in its possession

control that is subject to the confidentialityreagment with the Non-Party before a determination

by the Court. Absent a Court order to the camyt, the Non-Party shall bear the burden and
expense of seeking protection in tlisurt of its Potected Material.

10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstanceawdhorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) usehest efforts to retrieve all unthorized copies of the Protectg
Material, (c) inform the person or persons to whamauthorized disclosures were made of all tl
terms of this Order, and (d) request suchqe® persons to execute the “Acknowledgment an

Agreement to Be Bound” that édtached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRINEGED OR OTHERWISE PROTECTE
MATERIAL

Counsel shall exert their best efforts tentify documents or material protected by the
attorney-client privileg®r the work-product doctrine prior toefisclosure of any such docume

or material. If, however, a party unintentionallgadoses documents or magdihat is privileged,

STIPULATED PROTECTIVEORDER
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the party shall, within five (Bbusiness days upon discoverntloé disclosure, so advise the
Receiving Party in writing, requetste documents or material be returned, and attach a privile
log entry pertaining to the documents or matehat is privileged ootherwise immune from
discovery. If that request is made and theil@ge log provided, no party to this action shall
thereafter assert that the disclosure waived anylggir or immunity. It iSurther agreed that the
Receiving Party will return or destroy the inadeetty produced documents or material, and al
copies and derivations, within five (5) businesgsdaf the Receiving Party’s receipt of a written
request for the return of the documents otamal. The Receiving Party having returned or
destroyed the inadvertengbyoduced documents or material nthgreafter seek production of th
documents or material in accordance with the Fedeules of Civil Procedure, but cannot asse
that the privilege has been waived due to thatantional disclosureThese procedures are not
intended to in any way limit the right of a patd argue under Federal Rule of Evidence 502 o}
any other law that any inadvertenbguction did not constitute a waiver.

12. MISCELLANEOQUS

12.1 Right to Further Relief. Nothing in tH@yder abridges the right of any person to

seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. Bypstating to the entry of this Stipulated

Protective Order no Party waives any right it otfise would have to géct to disclosing or
producing any information or item on any ground addressed in this Order. Similarly, no Par
waives any right to object on any ground to usevildence of any of the material covered by th
Protective Order.

12.3 _Export Control. Disclosure &frotected Material shall Isibject to all applicable

laws and regulations relating tcetlexport of technical data contad in such Protected Material,
including the release of such technical data tadarpersons or nationals the United States or
elsewhere. The Producing Partybibe responsible fadentifying any sucleontrolled technical
data, and the Receiving Party shall taleasures necessary to ensure compliance.

12.4 Filing Protected Material. Without writt@ermission from the Designating Party

a Court order secured after apprageginotice to all interested pens, a Party may not file in the
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public record in this action arBrotected Material. A Party thag¢eks to file under seal any
Protected Material must comply with Civil tal Rule 79-5 and Genéi@rder 62. Protected
Material may only be filed under seal pursuard tGourt order authorizing the sealing of the
specific Protected Material atsue. Pursuant to Civil Local Rule 79-5 and General Order 62,
sealing order will issue only uporrequest establishing that theoRrcted Material at issue is
privileged, protectable as a trade secret, orratise entitled to proteain under the law. If a
Receiving Party’s request to file Protected Matariader seal pursuant to Civil Local Rule 79-5
and General Order 62 is denied by the Couet tthe Receiving Party may file the Protected
Material in the public record pursuant to Civdcal Rule 79-5(e) unlesstherwise instructed by
the court.

13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtkin Section 4, each
Receiving Party and Designated Person must retuRr@tlected Material to the Producing Party
destroy such material. As usedthis Section, “thProtected Materialincludes all copies,
abstracts, compilations, summari@and any other format reprodug or capturing any of the
Protected Material. Whether theolRected Material is returned destroyed, the Receiving Party
and Designated Person must submit a written a&tidn to the ProducinBarty (and, if not the
same person or entity, to the Designating Pdnyythe 60-day deadline that (1) identifies (by
category, where appropriate) aletRrotected Material that westurned or destroyed and (2)
affirms that the Receiving Party and Design&edson has not retained any copies, abstracts,
compilations, summaries or any other formegroducing or capturing any of the Protected
Material. Notwithstanding this provision, Counset antitled to retain aarchival copy of all
pleadings, motion papers, trial, depositiamg &earing transcripts, legal memoranda,
correspondence, deposition and trial exhibits, exegarts, attorney work product, and consult
and expert work product, even if such mater@intain Protected Material. Any such archival
copies that contain or constitute Protected Mateeiaain subject to this Protective Order as s§

forth in Section 4 (DURATION).
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IT 1S SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: November 30, 2012

DATED: November 30, 2012

BH & RICHARDSON P.C.

/s/ John M. Farrell

John M. Farrell

500 Arguello Street, Suite 500

Redwood city, CA 94063

Telephone: (650) 839-5070

Facsimile: (650) 839-5071
farrell@fr.com

FISH & RICHARDSON P.C.
Jonathan E. Singer

12390 El Camino Real

San Diego, CA 92130
Telephone: (858) 678-5070
Facsimile: (858) 678-5099

Attorneys for Plaintiff and Counter Claim
Defendants

HRTAS TSENG & KAUFMAN LLP

/s/ Craig R. Kaufman

Craig R. Kaufman

100 Marine Parkway, Suite 200

Redwood Shores, CA 94065

Telephone: (650) 593-6300

Facsimile: (650) 593-6301
ckaufman@ftklaw.com

VENABLE LLP

ADAM R. HESS ¢ro hac vice)

CHRISTOPHER T. LA TESTAfro hac vice

pending)

575 7" Street N.W.

Washington, D.C. 20004

Telephone: (202) 344-4547

Facsimile: (202) 344-8300
arhess@venable.com
ctlatesta@venable.com

Attorneys for Defendant
CREATIVE NAIL DESIGN, INC.
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FILER'S ATTESTATION
I, Craig R. Kaufman, am the ECF User whatentification and password are being use
file this STIPULTED PROTECTIVE ORDERIn compliance with General Order 45.X.B, |
hereby attest that counsel for Plaintiff &ddunterclaim Defendant®ocur in this filing.

By: /d/ Craig R. Kaufman
Craig R. Kaufman

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED:_ 12/% , 2012 4

The Honorable Richard Seeborg
United States Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declaremupeénalty of perjury that | have reag

in its entirety and understand the Stipulateddatbte Order that was issued by the United Stat

District Court for the Northern Districtf California on [date ] in the case of

Mycone Dental Supply Co, Inc. D/B/A Keystone Research & Pharmaceutical v. Creative Nail
Design, Inc. et al., Case No. 3:12-cv-00747-RS (N.D.C.A)agree to comply with and to be
bound by all the terms of this Stipulated PratecOrder and | understarahd acknowledge that
failure to so comply could expose me to san@iand punishment in the nature of contempt. |
solemnly promise that | will not siclose in any manner any information or item that is subject
this Stipulated Protective Ord&r any person or entity exceptstrict compliance with the
provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Northern District of Californidor the purpose of enforcing the tesrof this Stipulated Protective

Order, even if such enforcement proceediogsur after termination of this action.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:

[signature]
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