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United States District Court

For the Northern District of California
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

CORNERSTONE STAFFING No. C 12-1527 RS
SOLUTIONS, INC., a California
corporation,

ORDER DENYING MOTION TO
Plaintiff, CERTIFY PRIOR ORDER

V.

LARlRY THAXTER JAMES, an individual,
et al,

Defendant.

l. INTRODUCTION
Pursuant to 28 U.S.C. § 1292(b), defendamrty James requests certification for
interlocutory review of the March 7, 2014 oraer plaintiff CornerStone’s motion for summary
judgment. In particular, James seeks to apipeabrder’'s determination that he is precluded—
whether by lack of standing, or judicial estoppelboth—from vindicating lsi claimed interest in
CornerStone and various related counterclaims. Because James has not demonstrated “ex
circumstances” warranting immediate, interlocytappeal, the motion is denied. This matter is

appropriate for resolutionittiout oral argument pursuant@vil Local Rule 7-1(b).

Il. LEGAL STANDARD
As a general rule, a party may seek review ditict court’s rulingonly after the entry of

final judgment.In re Cement Litig.673 F.2d 1020, 1027 (9th Cir. 1982). The district court ma
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under “exceptional” circumstances, hever, certify an order for intl®cutory review pursuant to 28
U.S.C. § 1292(b)Id. at 1026 (citingCoopers & Lybrand v. Livesa$37 U.S. 463, 475 (1978)
(holding that “exceptional circunestces [must] justify a deparaufrom the basic policy of
postponing appellate review untitarf the entry of a final judgm#’)). Certification may be
appropriate where: (1) the order involves a cdimigpquestion of law; (2) as to which there is
substantial ground for difference gpinion; and (3) an immediate appeal from the order may
materially advance the ultee termination of the litefion. 28 U.S.C. § 1292(b).
1. DISCUSSION
James falls far short of clearing the high baureed for interlocutory review. His motion,

which suffers a litany of deficiencies too numertmsvarrant addressing here, misses the mark|at

—

every step of the requisite § 1292(b) analysist gemposes of resolving the motion, it is sufficien

to note just a few funalaental shortcomings.

-

It is difficult to glean what specific “contllong question of law” James seeks to certify fo
appeal. While his motion addresses standing adlidial estoppel generallit,also raises several
other issues, some of which wesienply not addressed (or wereyaably decided in James’ favor
in the prior order. Although it islear that James disputes thrder’s conclusion that he cannot
pursue several of his counterclaior his interest in Cornergte, he does little to frame any
controlling question of law foransideration. Moreover, as s February 2013 supplemental
brief, James conflates judicialteppel and standing, making it alktimore difficult to discern what
specific questions he would seek to certifydppeal. His cleanest presentation of questions
appears on Page 7, where James states:

The Ninth Circuit does not appear to hauked definitely on the specific issues
presented here:

(1) Does a debtor have standing to perpost-petition interest in earnings
that were generated by debtor'sgmnal services? 11 U.S.C. § 541(a)(6)

(2) In a reopened bankruptcy, does the delase standing to pursue claims
that accrue post-petition by failing igentify those claims in amended
schedules, including:

- Equitable claims (such as unjestrichment) for profits and value
generated by post-pgtin personal services?

- Fraud claim; or
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- California Labor Code Section 970 claim?

(3) What evidence of inadvertence or ralgt is sufficient to preclude judicial
estoppel where the bankruptcyré®pened and schedules amended?

(Motion to Amend Order to Certify Appeal, EQ¥. 290, 7:9-21). As an initial matter, it not

apparent that each of these questions address tbsti@gere actually relevant to the challenged

order. In any event, no matter how James posegueistions, there is not a “controlling” one in the

bunch.
A question of law is controlling if “resolutioof the issue on appealwd materially affect
the outcome of the litigatiom the district court.”Cement Litig.673 F.2d at 1026. Section 1292

“was intended primarily as a means of expedititigation by permitting appellate consideration

b)

during the early stages of litigation of legal questions which, if decided in favor of the appellant,

would end the lawsuit.'United States v. Woodbyr®63 F.2d 784, 787 (9th Cir. 1959). While th
challenged issue need not be dispositivthefentire lawsuit to be controllingee Kuehner v.

Dickinson & Co, 84 F.3d 316, 319 (9th Cir. 1996), this fistep of § 1292(b) analysis “should, a
minimum, require that reversalll@some immediate effect on theucse of litigation and result in

some savings of resourced?.T.C. v. Swish MktgC 09-03814 RS, 2010 WL 1526483, *2 (N.D.

W

Cal. Apr. 14, 2010) (citation omitted). For exampleAsis Internet Servs. v. Active Response ,Grp.

C 07-6211 TEH, 2008 WL 4279695 (N.D. Cal. Sept.2Z§)8), the defendant sought interlocutony

review of the court’s holding that the plaffdihad standing to pursue a claim under the CAN-
SPAM Act. The district court concluded thhe CAN-SPAM standingssue was a controlling
guestion of law, reasoning that if the Nir@rcuit reversed, “the litigation would endId. at *3.
Similarly, inYoshimoto v. O'Reilly Auto., IndC 10-05438 LB, 2011 WL 2669604 (N.D. Cal. Ju
7, 2011), the defendant sought to @glpa ruling that, if reversediould terminate the plaintiff's
case.

Here, by contrast, James seeks to appealdar finding that he is precluded from pursuir
several of his counterclaims (or portions theredf}his action were stad pending appeal and th
Ninth Circuit ruled in James’ favor, the litigati would not end; the scepf the upcoming trial
would merely expand. Unlike MoshimitoandAsis there is no risk thah the absence of

interlocutory review the court might proceed withialtthat never should haveen held in the firg
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place. Moreover, immediate resttun of James’ questions would not avoid “needless expense anc

delay.” See Kuehnei4 F.3d at 319. If anything, interlatory review would further delay the
upcoming trial, which will address numeroususs entirely unrelated to James’ failed
counterclaims. In the event the Ninth Circuit veasntually to reverse ¢hchallenged order, a
second trial can be held at that time.

In short, there is no indicain that certifying the prior orddéor appeal would “materially
affect the outcome of the litigation in the district cout€&ment Litig.673 F.2d at 1026.

Accordingly, James fails to present a singleritcolling question of law” that might warrant

immediate review. Moreover, even if his motiware construed as properly framing a controlling

guestion of law, James falls far short of @ersirating that there isubstantial ground for
difference of opinion” that would justify accedted consideration by the Ninth Circutee28
U.S.C. § 1292(b). Finally, for many of the sareasons that interlocutpreview would not save
this litigation from needless expense anthgecertifying an immediate appeal would not
“materially advance theltimate terminatiorof the litigation.” Seed. (emphasis added).
Accordingly, James fails to satisfy each of thieee requirements for interlocutory review under
1292(b).

V. CONCLUSION

James’ motion does not demonstrate thdifa@ation under § 1292(b) is warranted.

Although James has not yet submitted a reply khefe is no doubt that under these circumstances

he cannot successfully invoke this “narrexception to the final judgment ruleCouch v.
Telescope In¢611 F.3d 629, 633 (9th Cir. 2010). Accordingly, the motion is denied.
The clerk is directed to terminate ECB.N290 and vacate the hearing set for May 8, 201

IT IS SO ORDERED.
Dated: 4/7/14

RICHARD SEEBORG

UNITED STATES DISTRICT JUDGE
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