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UNITED STATES DISTRICT COURT 3'E",

NORTHERN DISTRICT OF CALIFORNIA
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EMILIO CASTILLO and STEPHEN KUPKA. “ACA o NG.. v

collectively and professionally known as .
TOWER OF POWER, individually and on CLASS ACTION COMPLAINT AND

behalf all those similarly situated, JURY TRIAL DEMANDED

Plaintiffs,
VS.

WARNER MUSIC GROUP CORP., a Delaware
corporation,

Defendant.
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NATURE OF THE ACTION
1. Plaintiffs, EMILIO CASTILLO and STEPHEN KUPKA, collectively and

professionally known as TOWER OF POWER, individually and on behalf all those similarly
situated, bring this nationwide class action for breach of contract and statutory violations of
California law against Defendant WARNER MUSIC GROUP CORP. (hereinatter “WMG™), for
past and continuing failure to pay Plaintiffs and the Class income owed for royalties relating to
the licensing of musical performances and/or recordings sold by "Music Download Providers"
or "Ringtone Providers" (i.e., "Digital Providers") under the terms of the standard WMG
Recording Agreement (“WMG Agreement”).

2. WMQ, in the normal course of business, enters into licensing agreements with
Digital Content Providers whereby those Providers are permitted to sell WMG’s catalog of
master recordings (including those made and/or produced by Plaintiffs and the Class under the
terms of the standard WMG Agreement) to consumers via various forms of digital distribution.

3. On information and belief, under its licensing agreements with Music Download
Providers, WMG receives approximately seventy percent (70%) for every licensed, digital
download sold by the Music Download Provider to an end user. Under its licensing agreements
with Ringtone Providers, WMG receives approximately fifty percent (50%) of the retail sale
price of every licensed. digital Download sold by the Ringtone Provider to an end user.

4. Under the WMG Agreement at issue in this case, when WMG licenses master
recordings to third parties, WMG is required to pay Plaintiffs and the Class a royalty equivalent
to fifty percent (50%) of all net receipts received from these third party-licensees (hereinafter
"Royalty Provisions"). The Royalty Provisions apply to any and all master recordings licensed
by Defendant to Digital Content Providers for their sale through digital distribution.

5. WMG improperly treats each Digital Download as a "sale” of a physical product
(i.e., CD or LP) through its "normal retail channels," which are governed by much lower royalty
provisions in the WMG Agreement. In doing so, WMG has: (i) failed to properly account for

and pay Plaintiffs and the other Class members moneys owed from the licensing of master
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recordings 1o Digital Content Providers; and (ii) underreported the actual number of digital
downloads that occur by treating downloads as sales of physical product that might be r-eturned;

6. During the applicable Class Period, WMG has, in a wide-spread and calculated
effort to compensate for the loss of revenue caused by the proliferation of free music file-
sharing services, violated the royalties provision of the WMG Agreement with Plaintiffs and the
other Class members by: (i) failing to make proper royalty payments to Plaintiffs and Class
members and/or failing to properly credit Plaintiffs and Class members' royalty accounts, and
(i1) improperly withholding royalties and/or credits owed to Plaintiffs and the Class as
“reserves” for the return of products sold when, in fact, Digital Downloads cannot be returned.
As a result of Defendant’s ongoing breach of the Royalty Provisions, Plaintiffs and Class
members have suffered tens of millions of dollars in damages.

7. Accordingly, Plaintiffs seek damages on behalf of themselves and the Class, as
well as an accounting and judgment declaring the proper method of calculating payments of
royalties or crediting royalty accounts with respect to the licensing of master recordings to third-
party Digital Content Providers. Further, Plaintiffs request that this Court order Defendant to
adhere to the proper methodology for calculation of such royalties in the future.

THE PARTIES

8. Plaintiff EMILIO CASTILLO is a musician, recording and performing artist,
who resides in Scottsdale, Arizona.

0. Plaintiff STEPHEN KUPKA is a musician, recording and performing artist, who
resides in West Hills, California.

10. Plaintiffs Castillo and Kupka (hereinafter “Plaintiffs™) are collectively and
professionally known as TOWER OF POWER. a prominent musical group, originating in
Oakland, California, that has been performing for over 43 years. They are best known for their
hits "You're Still A Young Man", "So Very Hard To Go", "What [s Hip?", and "Don't Change
Horses (In the Middle of a Stream)."

1. Defendant WARNER MUSIC GROUP CORP. (*“WMG™), is a corporation duly

organized and existing under the laws of the State of Delaware, with- it principle -place of
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business in the State of New York. At all relevant times, WMG was and continues to be in the
business of exploiting the sound recordings of musical performances and the audio-visual
recordings of such performances of Plaintiffs and the Class members. Upon information and
belief, WMG is the third largest record label in the recording industry, making it one of the “Big
Four” record companies. WMG includes various major divisions/labels including but not
limited to Atlantic Records Group; Independent Label Group; Rhino Entertainment; Warner

19

Bros. Record Group; and Warner Nashville (hereinafter collectively WMG’s “predecessors and
successors-in-interest™).  WMG’s exploitation includes, but is not limited to, producing,
manufacturing, distributing, licensing, and selling these recordings.

JURISDICTION AND VENUE

12. Jurisdiction is premised upon diversity of citizénship pursuant to the Class
Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. §§ 1711-1715 and 28 U.S.C. §§ 1332(d), in
that there is diversity of citizenship, and the amount in controversy exceeds Five Million Dollars
($5,000,000.00).

13. Venue is proper pursuant to 28 U.S.C § 1391(a)(2), et seq., as Defendant
transacts business in this district and many of the acts complained of herein, including but not
limited to the various predicate acts, occurred within this district and/or were known or intended
by Defendant to occur in or have consequences in this district.

SUBSTANTIVE ALLEGATIONS

Music Download Providers

14. Consumers are increasingly purchasing and downloading digital versions of
master recordings directly to their computers or other electronic storage devices ("Music
Downloads") from various “Music Download Services” offered by “Music Download
Providers.” There is no physical packaging and returns are not permitted for Music Downloads.
Additionally, Music Downloads often have various restrictions in place to prevent the consumer
from copying and/or sharing the Music Download with others. Oftentimes, these restrictions are

enforced through a Digital Rights Management system ("DRM") that encrypts the content.
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15. In order to allow users to purchase digital copies of the master recordings owned
by record le;bels, Music Download Providers typically must sign licensing agreements with
record labels such as WMG. Depending on the licensing agreement with the record label, Music
Download Providers generally either: (a) charge a tlat, per-download fee to end users; or (b)
operate as a subscription service, allowing consumers to access digital copies of the master
recordings for a set monthly fee for as long as they continue paying the monthly subscription
charge. Some providers offer both options. On information and belief, Defendant generally
provides “licensing” royalty rates for subscription services but provide “sales” royalty rates for
downloads.

16. Most of the prominent Music Download Providers have signed licensing deals
with Defendant and the other prominent record labels to offer Music Downloads to consumers.
These providers include, but are not limited to, Amazon.com, Buy.com, iTunes,' Liquid Digital
Media (walmart.com), Napster, MOG, Rdio, Rhapsody, Microsoft's Zune Marketplace, MTC,
Nokia, Spotify, Sprint, T-Mobile, Verizon Wireless, Orange, Vodofone and eMusic. In fact, the
International Federation of the Phonographic Industry ("IFPI"), a worldwide representative of
the record industry, estimates that record labels had "licensed" roughly thirteen million tracks of
music to over four hundred Music Download Providers by 2010.

17. Music Download Providers obtain licenses from Defendant that authorizes these
providers to sell or otherwise distribute, via digital download, Defendant’s catalog of master
recordings, including Plaintiff's recordings as described herein, and the recordings owned and/or
controlled by the Class.

18. On information and belief, under its licensing agreements with Music Download
Providers, Defendant does not manufacture or warchouse any physical product or packaging,

nor does it ship or sell any product to stores or other distribution points, and faces no risk of

' When Apple launched its iTunes Store in April 2003, and offered "legal” Music Downloads for, on average, 99¢
per track or $9.99 per album, the popularity of digital downloads began to grow exponentially. On February 24,
2010, total music downloads from the iTunes Store reached ten billion tracks. Today, the iTunes Store accounts for
roughly two-thirds of all Music Downloads. The iTunes store generated $1.4 billion in revenue for Apple in the
second quarter'of 2011, up from $1.1 billion in the second quarter of 2010.
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breakage or the return of unsold product. Rather, as the Ninth Circuit held in F. B. T
Productions, Inc. v. Aftermath Records, 621 F.3d 958 (9th Cir. Sept. 3, 2010), cert. denied 79
U.S.L.W. 3370 (March 21, 2011), Defendant is "licensing" as opposed to “selling” its catalog of
recordings to Music Download Providers for distribution via digital download by consumers.

19. The prevalence of Music Download sales by Music Download Providers means
that Defendant’s continued, improper accounting of royalties owed has deprived Plaintiffs and
the Class members of tens of millions of dollars in royalties. This is at a time when the music
industry as a whole is suffering from significant contraction in the volume of sales.

Ringtone/Mastertone Providers

20. Ringtones that are a portion clip of an artist's actual sound recording (rather than
an electronic reproduction, e.g., MIDI) that are played on a mobile phone when someone is
calling, texting, or otherwise trying to contact the mobile phone operator are known as
"Mastertones."

21. Mastertones are sold to consumers by "Ringtone Providers.” Mastertones range
in price between $1.00 and $3.00 per ringtone. Ringtone Providers include, but are not limited
to, mobile phone companies (including, but not limited to, AT&T Wireless, Verizon Wireless,
Sprint, and T-Mobile), content owners (including., but not limited to MTV and VH1), and third-
party aggregators (including. but not limited to, Zed, Hudson Soft, Jamster and iTunes). In
general, consumers purchase and download Mastertones directly from their mobile phones.

22. On information and belief, in order to sell Mastertones to consumers, Ringtone
Providers must enter into license agreements with Defendant and other record labels that
authorize Ringtone Providers to use those labels' master recordings to produce Mastertones for
sale to consumers. In return, the Ringtone Providers pay the record labels approximately fifty
percent (50%) of the retail sales price of the Mastertone.

23. Record labels have made billions of dollars from their licensing agreements with
Ringtone Providers. Globally, Mastertone sales reached roughly $4 billion in 2004. In the

United States alone, Mastertone sales reached $714 million in 2007 and $541 million in 2008.
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24. Mastertones play an important role in the record industry’s revenue stream. The
Recording Industry Association of America ("RIAA") has added its Gold an(i Platinum
recognition program to Mastertone sales. In 2006, the RIAA awarded Gold Status (500,000
downloads) to 84 Mastertones, Platinum Status (1,000,000 downloads) to 40 Mastertones, and
Multi-Platinum Status (2,000,000 downloads or more) to 4 Mastertones.

25. On information and belief, under its licensing agreements with Ringtone
Providers, Defendant does not manufacture or warehouse any physical product or packaging,
nor do they ship or sell any product to stores or other distribution points, and faces no risk of
breakage or the return of unsold product. Rather, Defendant is licensing its catalog of master
recordings to Ringtone Providers as it does with Music Download Providers, for sale or
distribution by them via digital download to consumers. -

26. The agreements between Digital Content Providers and Defendant that allows
these providers to distribute Defendant’s master recordings for sale through digital downloads
are "licenses" or "leases" and subject to the royalty provisions for such clauses. Defendant’s
continued, improper accounting of royalties owed to Plaintiffs and Class members has deprived
Plaintiffs and the Class of tens of millions of dollars in royalties.

The WMG Brothers Recording Agreement

27. The WMG Agreement is used primarily with musical artists and producers.
Under the WMG Agreement, Plaintiffs and the Class agree to transfer title to master recordings
to allow Defendant to engage in the commercial exploitation of said recordings. In return,
Defendant agrees to pay the recording artists and producers royalties set forth in the Agreement.

28. The WMG Agreement sets forth and governs the calculation, distribution, and
payment of all royalties to Plaintiffs and each Class member. On information and belief, these
royalties are computed electronically through various software programs that Defendant
controls and maintain. Thus, the amount owed to Plaintitfs and any Class member is a matter of
simple calculations through adjustment of these software programs.

29. In accordance with industry practice, the WMG Agreement sets forth the same,

or substantially the same, two equations for all Class members. The royalties owed to these
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1 || meant to compensate the record label for the physical packaging of a record, and as such, are
2 ||inappropriate for digital downloads that neither have, nor require, physical packaging.
3 {{ Consequently, the “Basic Royalty Rate” is unascertainable for digital downloads and cannot
4 [lapply.
5 40. Similarly, on information and belief, Defendant only paid Plaintiffs and other
6 || Class members roughly seven and a half percent of the royalties actually owed from its licensing
7 || agreements with Ringtone Providers. A comparison of Defendant’s current, illegal methodology
8 ||of accounting royalties owed for its licensing agreements with Ringtone Providers and the
9 [|methodology it should be employing follows:
10 41. As a result of Defendant’s systematic violation of their contractual obligations to
11 ]| Plaintiffs and other Class members to make proper royalty payments and to properly credit
12 |{royalty accounts pursuant to the WMG Agreement, Defendant has caused substantial damages
13 {|to Plaintiffs and Class members, the exact amount of which will be determined at trial, but
14 1} which likely equates to tens of millions of dollars if not more.
15 42, At all relevant times, Detendant has had a duty and obligation under the|
16 || recording agreements with Plaintifts and other Class members to properly and accurately
17 ||account for moneys received by Defendant from Digital Content Providers, to which Defendant
18 || licensed the master recordings of Plaintifts and Class. Rather than fulfilling their contractual
19 || obligations, however, Defendant systematically, knowingly, and intentionally miscalculated the
20 {{royalties due to Plaintiffs and the other Class members. As a result, Defendant under credited
21 {land/or underpaid each and every Class member, while also deriving substantial financial
22 I benefits from its leasing/licensing of these master recordings.
23 || Plaintiffs’ Recording Agreement
24 43. Plaintitfs and WMG executed a standard WMG Agreement on January 25, 1972
25 || (hereinafter “Tower Agreement”), which governs the payment of for the commercial
26 || exploitation by Defendant (the Licensee) of music recordings owned or controlled by Plaintiffs
27 |} (the Licensor).
28
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44. Paragraph 4 of the Tower Agreement states: “With respect to tape records
manufactured and sold by licensees of [WMG] in the United States (at present reel-to reel only)
an amount equal to 50% of all compensation received by [WMG] for the use of Artist’s
masters...”

45. Paragraph (a) of Exhibit A of the 1972 Tower Agreement states that “net sales
shall be determined cumulatively on the basis of the number of copies of such records sold...
after all returns, rebates, credits, cancellations, exchanges, etc.... And prior to final
determination thereof, [WMG] may in the exercise of its sound discretion set up reasonable
reserves against such returns....”

46. It has long been industry practice to withhold “reserves” to ensure the Licensee,
does not distribute royalties it cannot recoup on units of an album that are shipped but later
returned. This policy is “reasonable” with respect to CDs or LPs, which may be returned if the
product is damaged or if the consumer wants to exchange the album with another. This policy is
not reasonable with respect to the license of Digital Downloads, which cannot be returned or
otherwise exchanged by consumers, and which do not require that Defendant incur any of the
normal costs of production or distribution associated with physical products such as CDs and
LPs. Accordingly, any “reserves” withheld on Digital Downloads is based on pure fiction and
deprive Plaintiffs and the Class of the full benefit of royalties they are entitled to.

CLASS ACTION ALLEGATIONS

47. Plaintiffs bring this class action pursuant to Federal Rules of Civil Procedure

23(a) and 23(b) on their own behalf and on behalf of:

All persons and entities, their agents, successors in interest,
assigns, heirs executors and administrators who are or were parties
to a WMG Recording Agreement containing License provisions or
their equivalent, through which such persons and entities, either
directly or indirectly, received royalties on, or financial credits or
adjustments for, income received for the commercial exploitation
of master recordings through Defendant’s leasing and/or licensing
of said master recordings to Digital Content Providers, at a rate
less than the rate provided for in the contract.

10
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48. Plaintiffs additionally bring this subclass action pursuant to Federal Rules of
Civil Procedure 23(a) and 23(b) on their own l;ehalf and on behalf of:

All persons and entities, their agents, successors in interest,
assigns, heirs executors and administrators who are or were parties
to an WMG Recording Agreement containing License provisions
or their equivalent, through which such persons and entities, either
directly or indirectly, received royalties on, or financial credits or
adjustments for, income received for the commercial exploitation
of master recordings through Defendant’s leasing and/or licensing
of said master recordings to Digital Content Providers, that was
withheld as a reserve.

The following Persons shall be excluded from the Class: (1) Defendant and its
subsidiaries, affiliates, officers and employees; (2) all persons who make a timely election to be
excluded from the proposed Class; (3) governmental entities; and (4) the judge(s) to whom this
case is assigned and any immediate family members thereof.

49. This action is properly maintainable as a class action.

50. The Class for whose benefit this action is brought is so numerous that joinder of
all Class members is impracticable. While Plaintiffs do not presently know the exact number of
Class members, Plaintiffs are informed and believe that there are thousands of Class members,
and that those Class members can only be determined and identified through Defendant’s files
and, if necessary, other appropriate discovery.

51. There are questions of law and fact which are common to Class members and
which predominate over any questions affecting only individual members of the Class. These
common questions include:

a) Whether Defendant violated its recording agreements by, inter dlia,
mischaracterizing the money it received from Digital Content Providers as "sales" income rather
than "license" income in violation of the recording agreements;

b) Whether Defendant benefited financially from these wrongful acts;

c) Whether Defendant acted in a manner calculated to conceal the illegality
of its actions from recording artists and music producers;

d) Whether Defendant will continue collecting licensing income from

Digital content Providers and misrepresent the royalties due for such licensing income to
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recording artists and music producers despite knowing that such misrepresentation constitutes a
breach of its artists' recording contract;

e) Whether Defendant, by way of the conduct alleged herein, must comply
with California Code of Civil Procedure §§ 337, 337(a) and provide a proper accounting of the
amounts owed to Plaintiffs and other Class members;

f) Whether Defendant, by way of the conduct alleged herein, engaged in
deceptive or unfair acts or practices in violation of California unfair trade practices laws
including, but not limited to, California Business & Professions Code §§ 17200, et seq. for
which Plaintiffs and the other Class members are entitled to recover;

g) Whether, assuming Defendant intend to continue breaching its contractual
obligations to Plaintiffs and the other Class members, and/or to violate California state statutory
law, declaratory and injunctive relief is appropriate to curtail its conduct as alleged herein;

h) Whether Plaintiffs and the other Class members have been damaged by
Defendant’s actions or conduct; and

1) The proper measure of damages.

52. Plaintiffs are committed to prosecuting this action and have retained competent
counsel experienced in litigation of this nature. Plaintiffs’ claims are typical of the claims of the
other Class members and Plaintiffs have the same interests as the other Class members.
Plaintifts have no interests that are antagonistic to, or in conflict with, the interests of the other
members of the Class. Plaintiffs are adequate representatives of the class and will fairly and
adequately protect the interests of the Class.

53. The prosecution of separate actions by individual members of the Class could
create a risk of inconsistent or varying adjudications with respect to individual members of the
Class which could establish incompatible standards of conduct for Defendant or adjudications
with respect to individual members of the class which would, as a practical matter, be

dispositive of the interests of the members of the Class not parties to the adjudications.
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54. Furthermore, as the damages suffered by some of the individual Class members
may be relatively small, the expense and burden of individual litigation make it impracticable
for the individual members of the Class to redress the wrongs done to them individually.

55. Plaintiffs anticipate no unusual difficulties in the management of this litigation as
a class action. Class members may be identified from Defendant’s business records and such
Class members may be notified of the pendency of this action by mail or by electronic means
(like email), using techniques and a form of notice customarily used in class actions.

56.  For the above reasons, a class action is superior to other available methods for

the fair and efficient adjudication of this action.

FIRST CAUSE OF ACTION
(Breach of Contract)

57. Plaintiffs repeat and reallege each and every allegation as though fully set forth
herein.

58. Plaintiffs and Class members entered into a standard WMG Agreement with
Detfendant or one of its aftiliates.

59. These agreements contained the same or substantially similar terms relating to
the treatment of licensing income for royalty accounting. By definition, such licensing income
includes income derived from the licensing of recordings to Digital Content Providers.

60. Plaintiffs and the other Class members have performed their obligations under
these contracts by providing master recordings to Defendant to exploit.

61. By reason of the foregoing, and other acts not presently known to Plaintiffs and
Class members, Defendant materially breached its contractual obligations under the pertinent
WMG Agreement by failing to properly account for and provide for adequate royalty
compensation to Plaintiffs and Class members with regard to licensing of master recordings to
Digital Content Providers. Further, Defendant disregarded the rights of Plaintiffs and other
Class members by breaching its contractual obligations.

62. By reason of the foregoing, Plaintiffs and the other Class members have been

damaged in an amount to be determined at trial.
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63. Defendant has failed and refused to cure these breaches and continues to
incorrectly calculate these royalties in violation of Plaintiffs’ and Class mc;mbers' WMG
Agreement. Further, Defendant has continued to disregard the rights of Plaintiffs and the other
Class members.

SECOND CAUSE OF ACTION
(Declaratory Judgment)

64. Plaintiffs repeat and reallege each and every allegation as though fully set forth
herein.

65. Pursuant to the WMG Agreement, Defendant is obligated to pay and/or credit
Plaintiffs and the other Class members a certain percentage of the income Defendant derives
from the licensing of master recordings, produced for Defendant by Plaintiffs and other Class
members, to Digital Content Providers, but that Defendant failed to provide sufficient
payment/credit to Plaintiffs and other Class members by illegally mischaracterizing these
licenses as sales.

66. Plaintiffs and the other Class members have no adequate remedy at law.

67. By reason of the foregoing, there is a present controversy between Plaintiffs and
the other Class members, on the one hand, and Defendant, on the other hand, with respect to
whether this Court should enter a declaratory judgment determining that the pertinent
agreements obligate Defendant to pay and/or credit Plaintiffs and other Class members the
percentage specified for licensing, rather than for sales, when Defendant licenses such master

recordings to Digital Content Providers.

THIRD CAUSE OF ACTION
(Common Counts - Open Book Account:
California Code Civ. Pros. § 337a)

68. Plaintiffs repeat and reallege each and every allegation as though fully set forth
herein.
69. Pursuant to Defendant’s agreements with Plaintiffs and the other Class members,

Defendant keeps, and at all relevant times has kept, open book accounts reflecting-the debits and
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credits made to each Class member's account with Defendant from inception. Plaintiffs are
informed and believe that said open book aécounts include entries reflecting income Defendant
has received, and continues to receive, from license agreements with Digital Content Providers.

70.  These book accounts constitute the principal records of the transactions between
Defendant and all Class members, including Plaintiffs.

71. Plaintiffs are informed and believe that said book accounts are, and at all relevant
times were, created in the regular course of Defendant’s business and kept in a reasonably
permanent form and manner.

72. Defendant has become indebted to Plaintiffs and the other Class members on said
open book accounts in an amount equal to Defendant’s underpayment on the income Defendant
has received, and continugs to receive, from their licensees for digital downloads.

73. As such, the outstanding balance owed to Plaintiffs and the other Class members
on said open book including a calculation of the amount of underpayment with respect to digital
downloads, and can be determined by examining all of the debits and credits recorded for each
account.

FOURTH CAUSE OF ACTION

(Violations of California's Unfair Competition Law:
California Business & Professions Code § 17200, et seq.)

74. Plaintiffs repeat and reallege each and every allegation as though fully set forth
herein.

75. California Business and Professions Code § 17200 prohibits any unlawful, unfair
or fraudulent business acts or practices.

76. Defendant has violated the foregoing law, by engaging in unlawful and unfair
business practices. Defendant knowingly breached its contracts with Plaintiffs and the other
Class members. Defendant either knew, should have known, or recklessly disregarded that the
income collected from Digital Content Providers was in connection with a license agreement,
and as such, that the royalties payable to Plaintiffs and the other Class members should have

been accounted and paid for on this basis. Furthermore, failing to disclose the unlawful nature of
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its conduct, and by employing such devices as are alleged above, as well as affirmatively
represénting their authority to collect and account for this income on such basis, had a tendency
to mislead recording artists and producers.

77. The harm to Plaintiffs and the other Class members resulting from Defendant’s
deceptive and unlawful practices outweighs the utility, if any, of those practices. There is no
possible economic justification for such conduct, and consequently, the gravity of the
misconduct outweighs any possible economic justification offered by Defendant.

78. Defendant’s illegal conduct, as described herein, is ongoing, continues to this
date, and constitutes unfair and acts and practices within the meaning of Business & Professions

Code § 17200, et seq.

FIFTH CAUSE OF ACTION
(Trespass to Chattels)

79. Plaintitfs repeat and reallege each and every allegation as though fully set forth
herein.

80. Common law prohibits the intentional intermeddling with personal property,
including money owed, in possession of another that results in the deprivation of the use of the
personal property or impairment of the condition, quality, or usefulness of the personal property.

81. By engaging in the acts alleged in this Complaint. Defendant intentionally
intermeddled with Plaintiffs and Class Members” ability to utilize their own financial resources,
which were improperly withheld by Defendant.

82. Defendant has improperly withheld, and continues to improperly withhold
royalties owed to Plaintiffs and the Class.

83.  All the acts described above were acts in excess of any authority Plaintiffs and
Class Members granted when they signed the WMG Agreement.

84.  As a direct and proximate result of Defendant’s wrongtul conduct, Defendant
harmed Plaintiffs and Class Members by depriving them of the use of their full financial

resources.
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PRAYER FOR RELIEF
WHEREFORE, Plaintiffs, individually and on behalf of the other putative Class

members, pray for judgment against Defendant as follows:

a. An order certifying the proposed Class, designating Plaintiffs as the named
representatives of the Class, and designating the undersigned as Class Counsel;

b. A declaration that Defendant is financially responsible for notifying all Class
members that the pertinent recording agreements obligate Defendant to pay and/or credit
Plaintiffs and other Class members the percentage specified in their contracts for licensing,
rather than for sales, and that Defendant has been improperly accounting for such transactions;

C. An injunction requiring Defendant to abide by the express terms of its WMG
Agreements with regard to licensing/leasing of master recordings to Digital Content Providers;

d. An award to Plaintiffs and the Class of compensatory, exemplary, and/or

statutory damages in an amount to be proven at trial;

e. An award of attorneys' fees and costs, as allowed by law;

f. An award of pre judgment and post judgment interest, as provided by law;

g. For leave to amend the Complaint to conform to the evidence produced at trial;
and

h. Such other or further relief as may be appropriate under the law and the
circumstances.

JURY TRIAL DEMANDED

Plaintiffs, individually and on behalt of the class, hereby demand a trial by jury.

Dated this March 27, 2012 AUDET & PARTNERS, LLP

/s/ Joshua C. Ezrin

221 Main Street, Suite 1460

San Francisco, CA 94105

Telephone: 415.568.2555

Facsimile: 415.568.2556
jezrin@audetlaw.com

Attorneys for Plaintiffs and the [Proposed]
Class
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