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v FOR THE NORTHERN DISTRICT OF CALIFORNIA
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LITIGATION MDL No. 1827

10 /

11| This Order Relates To: No. C 12-02214 SI
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COMPUTER ENTERTAINMENT AMERICA SUMMARY JUDGMENT
LLC,

Plaintiffs,
V.
HANNSTAR DISPLAY CORP.,

Defendant.

On November 15, 2013, the Court heard oral argument on plaintiff's motion for sun

judgment on its breach of contract claim. Dkt. 858aving considered the arguments of counsel

the papers submitted, and for good cause appearing, the Court DENIES the plaintiff's motion,.

BACKGROUND
The facts of this case are not in dispu@®n June 29, 2010, defendant HannStar Dis
Corporation (“HannStar”) pled guilty to a pricedfig conspiracy regarding certain TFT-LCD devi
sold within the United StateSeeCase No. 3:10-cr-0498, Dkt. 1ln December, 2010, Plaintiff Son
Electronics (“Sony”) entered into a tolling agremrhwith HannStar while it investigated the dam

the price-fixing cartel may have cadsé Declaration of Stephen Bomse in Support of Plaintiffg
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Motion for Summary Judgment (“Bomse Declf')2. In late 2011, Songnd HannStar agreed
mediate their dispute with the aid of Professor Eric GraknAfter extensive mediation failed to rea
aresolution, Sony informed HannStar that it wdildoa complaint against HannStar on March 28, 2
if the parties had not reached a resolution prior to that didte.

On March 25, 2012, Professor Green e-mailed th patties a “mediator’s proposal.” Bom
Decl. Ex. A. His e-mail stated a mediator'sposal for a settlement, “to be paid on March 30, 2
subject to execution of an appropriate SettlerAgneéement, MOU, or Agreement in Principldd.

It continued: “I ask that each of you inform me privately and confidentially by close of busines

pm PDT) Tuesday, March 27, 2012 whether you ‘ACCERTREJECT’ the Mediator’s Proposal . | .

Of course, if both sides accept the Mediator’'s Prapdsvill inform you immediately that the mattg
is settled.” Id.

On March 26, 2012, Professor Green sent the gatiether e-mail, in which he clarified th
the only acceptable response was either “accept” or “reject.” Bomse Decl. Ex. C. That same ¢
parties responded that they understood. Bomse Decl. Exs. D, E. On March 27, 2012, col
HannStar e-mailed Professor Green, stating thantt$tar authorizes acceptance by HannStar
Mediator’'s Proposal fosettlement as set forth your March 25th email to Sony counsel and n

Bomse Decl. Ex. F. That samay, counsel for Sony also e-maiksbfessor Green, stating that “So

accepts.” Bomse Decl. Ex. G. Professor Greendheailed both parties, stating, in relevant part:

am pleased to be able to inform you that | r@eeived written confirmation from each of you that b
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Sony and HannStar have accepted the Mediator’'s Pabpossuant to my email of March 25th. This

case is now settled subject to agreement onstammd conditions in a written settlement docume)
Bomse Decl. Ex. H.
On March 29, 2012, @&y filed suit in the underlying matter, but abstained from inclug

HannStar as a defendant. Bomse Decl. § 9.

nt.
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On or about April 27, 2012, HannStar informezh$ that it could not pay the amount set fgrth

in the mediator’s proposalBomse Decl. Ex. | at 6. To date, HannStar has not paid Sony an
pursuant to the mediator’s proposal. Bomse DEtD. Hence, on May 2, 2012, Sony filed a sepa

lawsuit against HannStar, alleging violationstié Sherman Act, the California Cartwright A
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California Unfair Competition Law, unjust egchment, breach of contract, and fra&keCase No. 12

2214, Dkt. 1. On August 27, 2012, the Court granteahiSgar's motion to dismiss and motion to str

Sony's breach of contract andddeclaims, with leave to amenfdl. at Dkt. 26. On September 7, 201

Sony filed its first amended complaird. at Dkt. 29. On October 22012, the Court granted in pg
and denied in part Hannstar's motion to dismisstrike the breach of contract claim, with leaveg
amend.ld. at Dkt. 38. On October 26, 2012, Sony filed the operative complaint in thiddaseDkt.
41.

On August 23, 2013, Sony filed the instant motion, seeking summary judgment on its br
contract claim, alleging that the collection ofnails regarding the mediator’'s proposal forme

binding contract which HannStar breached by failing to pay the agreed upon settlement amo

LEGAL STANDARD

Summary judgment is proper “if the movant shdhet there is no genuine dispute as to
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(
moving party bears the initial burden of demonstratiregabsence of a genuine issue of material
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The moving party, however, has no burg
disprove matters on which the non-moving party tll’e the burden of proof at trial. The movi
party need only demonstrate to the Court thattisesin absence of evidence to support the non-mg
party’s case.d. at 325.

Once the moving party has met its burden, the burden shifts to the nonmoving party to “s
by affidavit or as otherwise provided in Rule 56, ‘sfiedacts showing that there is a genuine issue
trial.”” T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors A®08 F.2d 626, 630 (9th Cir. 1987) (citi¥
Celotex477 U.S. at 324). To carry this burden, the maving party must “do more than simply she
that there is some metaphysical doubt as to the material fadetsSushita Elec. Indus. Co., Ltd.
Zenith Radio Corp.475 U.S. 574, 586 (1986). “The mere exiseof a scintilla of evidence . . . w
be insufficient; there must be evidence on whiahjury could reasonably find for the [non-movi

party].” Anderson v. Liberty Lobby, In@&77 U.S. 242, 252 (1986).
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In deciding a summary judgment motion, the Court must view the evidence in the ligh
favorable to the non-moving party and drall jastifiable inferences in its favor.ld. at 255.
“Credibility determinations, the weighing of the evidence, and the drawing of legitimate inferencg
the facts are jury functions, not those of a judge . . . ruling on a motion for summary judgtde
However, conclusory, speculative testimony in affidavits and moving papers is insufficient t
genuine issues of fact and defeat summary judgmdwatnhill Publ'g Co., Inc. v. GTE Corpb94 F.2d
730, 738 (9th Cir. 1979). The evidence the parties presgst be admissible. Fed. R. Civ. P. 56(c)

DISCUSSION

Sony now moves the Court for summary judgnmemnits breach of contract claim, arguing ti

the series of e-mails between the parties andceBsof Green formed a binding contract, admissib

evidence to prove breach. HannStar argues thatnastter of law, Sony is not entitled to summ
judgment. The Court reluctantly agrees with HannStar.

The California Evidence Code includes variguevisions specifically governing mediatig
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confidentiality. SeeCal. Evid. Code 88 1118t seq. “[T]o encourage the candor necessary o a

successful mediation, the Legislauras broadly provided for therdfidentiality of things spoken ¢
written in connection with a mediation proceedin@assel v. Superior Coyrbl Cal. 4th 113, 11
(2011);see alscCal. Evid. Code 81119(a) (“No evidenceanfything said or any admission made
the purpose of, in the course of, or pursuant toediation or a mediation consultation is admiss
or subject to discovery, and disclosure of the evidence shall not be compelled, in any arly
administrative adjudication, civédction, or other noncriminal procerd in which, pursuant to law
testimony can be compelled to be givenit); 8 1119(c) (“All communications, negotiations,

settlement discussions by and between particip@ntie course of a ndagation or a mediatiof
consultation shall remain confidential.”). California courts strictly construe these statutory proy
Cassel51 Cal. 4th at 118. Unless a staent or document falls squarely within an express stat
exception to mediation confidenlitg, it will be inadmissible. Foxgate Homeowners’ Ass’n

Bramalea Cal., Ing.26 Cal. 4th 1, 14 (2001). “Except in rare circumstances, [the med
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confidentiality statutes] must be strictly appliadd do not permit judicially crafted exceptions
limitations, even where competing public policies may be affect€dssel 51 Cal. 4th at 118.
California Evidence Code section 1123 provides one such statutory exception. This

enumerates four situations in which a written settlement agreement may be admissible:

(a) The agreement provides that iagdmissible or subject to disclosure,

or words to that effect.

(b) The agreement provides that it is enforceable or binding or words to
that effect.

(c) All parties to the agreement expressly agree in writing, or orally in
accordance with Section 1118, to its disclosure.

(d) The agreement is used to show fraud, duress, or illegality that is
relevant to an issue in dispute.

or

Sec

Cal. Evid. Code. § 1123. The onlylssection at issue here is subsection (b), which makes admissib

a written settlement agreement which “provides thatibferceable or binding or words to that effegt.”

The California Supreme Court has h#idt, “to satisfy the ‘words to that effect’ provision of sect

1123(b), a writing must directly express the patgreement to be bound by the document they g

on

gn.

Fair v. Bakhtiari 40 Cal. 4th 189, 197 (2006)hus, a written settlement agreement arrived at througt

mediation is only admissible if it “include[s] a statent that it is ‘enforceable’ or ‘binding’ or
declaration in other terms with the same meanird."at 199-200see also idat 192 (“The writing
need not be in finished form to be admissible uséetion 1123(b), but it must be signed by the pa
and include a direct statement to the effect that it is enforceable or binding.”).

When ruling on a summary judgment motion, tloei@ can only consider admissible eviden
SeeFed. R. Civ. P. 56(c)(2). In support ofstammary judgment motion, Sony has submitted a s

of e-mails that were undisputedly “made for the puegafsin the course of, or pursuant to, a media

a
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or a mediation consultation,” and are therefore inadmissible unless they fall within a spegifice

enumerated exception to the nmegdin confidentiality statuteSeeCal. Evid. Code. § 1119(a). The

Court finds that, because the e-mails do not affirmatively provide that the agreement the partieg rea

is enforceable or binding, the purported settlement agreement is inadmissible.
Sony argues that the e-mails do express a ditatdment that the agreement is enforceab

binding due to Professor Green’s statement inrtediator’s proposal that “if both sides accept

e ol

the

Mediator’s Proposal, | will inform you immediatelyatthe matter is settled,” and his later statement
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after both parties acceptedetproposal that “[t]his case is now settled subject to agreement on
and conditions in a written settlement document.’mBe Decl. Exs. A, H. Sony argues that, base
the plain words of the e-mails,die can be no doubt that Hann3aew it was agreeing to settle t
case and intended to be bound by that result. Wndlge facts may suffice to create a common
contract, they do not satisfy the more rigorstagutory requirements of section 1123@¢eCal. Evid.

Code § 1123(b). Instead, the statute “requires theepao affirmatively provide that their agreemg

is enforceable or binding.Fair, 40 Cal. 4th at 199. I not enough that thearties intended, at the

time of contract formation, to be bound by the settlement terms. Without taking the extra
including a statement to the effect that the settlemsantended to be enforceable or binding, it is

admissible under section 1123(1l.
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Sony’s argument is further undercut by the California Supreme Court’s repeated refusa

recognize implied exceptions to mediation confiddityiseven when the results may be inequital
See, e.gCassel51 Cal. 4th at 134-3Foxgate 26 Cal. 4th at 17. For example Hoxgate the court
recognized that applying the mediation confidentiatptutes left sanctionable behavior unpunist
but refused to create a non-statutorgeption. 26 Cal. 4th at 17. And@asselthe court’s refusal
create an implied exception to mediation confidentiality blocked a client from bringing a
malpractice claim against her attorney. 51 Cala#th38. Only in clear-cut cases, where the pa

affirmatively include a statement to the effect that they intend the settlemért enforceable g

binding, will the settlement be mnilssible under section 1123(I8ee, e.gStewart v. Preston Pipeline

Inc., 134 Cal. App. 4th 1565, 1578 (Cal. Ct. App. 200®)ding a settlement agreement admiss
where the parties included a statement that “[tlhe parties intend that this settlement is enf
pursuant to the provisions of Code of CivibBedure [s]ection 664.6") (alterations in original)).
Here, although it may be inequitable to permit HannStar to avoid its agreement to sett
inequity alone does not permit the Court to fashion a new exception to the mediation confide
statute. Rather, because the partaled to include an affirmativ&atement to the effect that th
intended their settlement to be enforceable or binding, the e-mails are inadmissible as evi

settlement.
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Accordingly, because Sony did not submit agkitile evidence proving that it was entitled

judgment as a matter of law, the Court cannot grant summary judgment in Sony’s favor.

CONCLUSION
For the foregoing reasons and for good cause shawmrathe basis of the record before it,

Court hereby DENIES Sony’s motion for summary judgment. This Order resolves Docket No

IT ISSO ORDERED.

Dated: December 3, 2013 ;MM Mﬂh_-r-

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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