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judgment). Mr. Miller has now filed a motion for reconsideration which the Court construes a
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motion to alter or amend the judgment pursuant to Federal Rule of Civil Procedure 59(e).

Under Rule 59(e), “[rleconsideration . . . is aggmiate ‘if (1) the district court is presented
with newly discovered evidence, (2) the district court committed clear error or made an initial
decision that was manifestly unjust, or (3) there is an intervening change in controlling $&C"”
v. Platforms Wireless Int’l Corp617 F.3d 1072, 1100 (9th Cir. 2010). “To prevail on a Rule 59
motion because of newly discovered evidence, the movant must show the evidence (1) exists
time of the trial or proceeding at which the ruling now protested was entered; (2) could not h3
been discovered through due diligence; and (3) was of such magnitude that production of it €
would have been likely to change the disposition of the cd3edrte v. Bardales526 F.3d 563,
573 (9th Cir. 2008).
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The Court has evaluated Mr. Miller's motion and the accompanying submissions and finds

no basis for reconsideration under the above standard.

For example, to the extent Mr. Miller argues that the Court committed clear error or dee |

manifestly unjust decision because the order-to-stewse process deprived him of his right to d
process, that argument is without merit. Mr. Miller has cited no authority to support his propgd
that due process is violated where a dismissal is predicated on a soarsgonterder to show
cause rather than a motion filed by the defendant. The Court gave Mr. Miller notice of the or
show cause and an opportunity to respoideDocket No. 195 (order)He was given an
opportunity to be heard consistent with due process. That the Court ultimately did not hold a
hearing is immaterial. Moreover, the Court did not need to conduct any evidentiary hearing §
applied, in effect, a Rule 12(b)(6) standard in evaluating Mr. Miller's claims for reliefPaladin
Assocs. v. Montana Power C828 F.3d 1145, 1164-65 (9th Cir. 2003) (concluding that party W
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given opportunity to be heard through its brief; “[g]iven that the issues were such that an evidenti

hearing would not have aided its decisionmalpracess, the district court did not abuse its

discretion in proceeding without an evidentiary hearing after briefing”). Finally, while Mr. Millg
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suggests that he should have been given the opportunity to file a reply to Defendants’ order-fo-st

cause brief, he never asked the Court for leave to file a reply after Defendants submitted theif bri

And in any event, Defendants’ brief did not salngively add to anything already identified by the
Court in,inter alia, its order to show cause.

As another example, to the extent Mr. Miller argues clear error or manifest injustice be
Tom Croft (the person who signed the critical assignment document) is not credible, that argt
is largely predicated on a deposition taken of Mr. Croft in a different case. Here, Mr. Miller hg
failed to show that the deposition of Mr. Croft meets the criteria for newly discovered evidenc
identified above.SeeDuarte, 526 F.3d at 573. That criteria has also not been met to the exten
Miller now claims newly discovered evidence that “the Loan Trust . . . was defunct at the timg
the Defendants allege to the transfer of [his] loan, having filed no yearly statements after 200

Docket No. 208 (Br. at 6)Mr. Miller has not shown, for example, that he could not have disco\
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the new evidence earlier (assuming that he is correct that the Loan Trust is defunct) through

diligence.

Mr. Miller’s remaining arguments are insufficient to convince the Court that its analysig i

its dismissal order was either clearly erroneous or manifestly unjust.

Accordingly, the Court heredpENIES Mr. Miller’'s motion for reconsideration.

To the extent Mr. Miller has further moved for an award of costs and damages, that m
also denied. Mr. Miller asserts he is entitled to costs and damages pursuant to 42 U.S.C. § 1
he never pled such a claim in his operative complaint. Mr. Miller further contends that he is €
to at least costs under 28 U.S.C. § 1920, but such costs may be recovered by the prevailing
only. See Grove v. Wells Fargo Fin. Cal., In806 F.3d 577, 579 (9th Cir. 2010) (stating that
expenses itemized in § 1920, known as taxable costs, “may be recovered by the prevailing p
see alsd~ed. R. Civ. P. 54(d) (providing that, “[u]nlestederal statute, these rules, or a court or
provides otherwise, costs — other than attorney’s fees — should be allowed to the prevailing p
Here, Mr. Miller is not the prevailing party, as a final judgment was entered againstaeh0-54
Moore’s Fed. Prac. — Civ. 8 54.101[3] (stating that “[t]he cases that have interpreted the ‘prev
party’ language of Rule 54(d)(1) generally state simply that the prevailing party is the party in
whose favor judgment was entered, even if that judgment does not fully vindicate the litigant’
position in the case”).

This order disposes of Docket Nos. 205 and 212.
IT IS SO ORDERED.

Dated: November 14, 2013

ED;;D M. CHEN

United States District Judge
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