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BE IN INC., a New York Corporation,
Plaintiff,
V.
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The parties to the above-entitled actiomily submit this Joint Case Management
Statement & Proposed Order pursuant to tberCs Order of August 10, 2013 (ECF No. 66), th
Standing Order for All Judges of the Northern Bistof California dated July 1, 2011, and Civi
Local Rule 16-9.

Counsel for the parties met and cordel on May 15, 2013, and on May 29, 2013 filed

Initial Joint Case Management Statement & Predd3rder. The Court subsequently continue

the Case Management Conference that leah Iset for June 5, 2013, to August 14, 2013. (EC

No. 51.)
1.  JURISDICTION & SERVICE

Plaintiff's Statement:

The Court has subject matterigdiction over Be In’s claimander the Copyright Act of
1976, 17 U.S.C. § 101 et seq., pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 1338(a) and
supplemental jurisdiction over Be In’s state lelaims under 28 U.S.C. § 1367. This Court alg
has jurisdiction to hear this matter pursuar28dJ.S.C. 8§ 1332 based on the diversity of the
parties, and because the amount in contrgvexseeds $75,000.00. Venue is proper in this C
pursuant to 28 U.S.C. § 1391(b), because Googléslprincipal place of business is Mountain
View, California, in this judiial district, and Google transta business in this district.

Be In filed a second amended complaintAgmil 30, 2013, pursuant to a stipulation and
order dated June 10, 2013. (ECF No. 58.) Counsé&efendants acceptearvice on behalf of
all defendants. No issuesigixas to personal jurisdiction.

Defendants’ Statement:

Defendants do not contest jurisdiction.
FACTS

Plaintiff's Statement:

Starting in 2007, Be In created and developed CamUp, an award-winning social
entertainment consumption platform. The platf@ltows up to eight users, such as groups of
friends to simultaneously watch, listen, chad @ollaborate around shared videos, music, and

other media in a real-time, personal environmehheras they see live streaming video of eac
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other—something no other platfo provided. By March 2011, Ba had developed the unique
technology, appearance and infrastructure forgbesal video sharing platform, CamUp, and had
developed proprietary strategies fiotegrating that platform intestablished content, social and
media platforms.

Be In publicly unveiled CamUp for the firSme at SXSW Interactive, the industry-
leading technology conference,Auistin, Texas in March 2011CamUp’s demonstration booth
was located steps away from Google’s boothl, Gnogle personnel visited the booth and viewed
the demonstration. Be In publicly launched @am Up website shity thereafter. In
April 2011, Be In won the “Early Stage” awaradifin MIPTV Connected Creativity Ventures for

the most innovative start-up of the year.

On May 12, 2011, Be In representatives met in London with Richard Robinson, a Google

executive, to discuss Be In’s vision and siggtor the CamUp platform and a proposed business

partnership. At the meeting, Be In disclosedppietary and confidentiddusiness strategies in

confidence, pursuant to a non-distioe agreement. Among the information Be In disclosed was

using the platform Be In had deviseditansform Google’s (and YouTube’s) massive—but
unstructured, and largely anonymous—user baseamtarganized social community that would
foster shared social experiences around Gosglantent products, including most immediately,
YouTube. Part of this integration strategy adsutton that could be ed to invite YouTube

users to “Watch With Your Friends,” allomg YouTube users to ahe content in a novel

dynamic environment using CamUp. Mr. Robinsas enthusiastic about CamUp and asked Be

In to send additional written information. Be In followed up the meeting by sending
Mr. Robinson an eight-page memo the next dagrked “Confidential,” which described some
key aspects of Be In'oafidential strategic plan.

On or about June 28, 2011, Google launched dtation-only field test of Google+, its
then-most recent and ambitiouteatpt to create a social nedxk to rival Facebook and other
competitors. Included as part of Google+ is Gedfangouts, a social video platform that bears
striking similarity to CamUp, and infringes Bédrcopyrights. It immdiately was hailed by the

media as the new social network’s “killer” fae¢. CNN called Hangouts “a key component of
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Google+” and “Google’s sharpest edge ovacébook’s current product.” TechCrunch gushed
that “nailing an intimate experience that suppbsts or more people ia video conference is no
small feat, but Google knockedoitit of the park with Hangouts ..It's more than just one-on-
one chat though, which ishy Hangouts are so magical.”

Google claims that the development ofniigauts began “long before” the events giving
rise to this lawsuit. But @gle has acknowledged publicly thddngouts was developed late in
the process of Google+, and tiia¢ Hangouts group was the Igsbup to join the development

team for Google+. At least one news articledzhon an interview with the lead developer for

Hangouts, Chee Chew, places the start of thelo@weent for Hangouts at only “several months
before July 28, 2011.

In addition, Mr. Chew has claimed in alep that the prototype for Google Hangouts
purportedly only took “about an hour” to develophe video, which pre-dates the filing of this
lawsuit, can be found atth://thenextweb.com/google/2012/03/31/hangouts-how-an-internal-
video-link-between-seattle-andsskholm-became-an-awesome-gafgature/. Google’s claim
that Hangouts’ development stareatlier is apparently based thre fact that what Mr. Chew
describes in the video as aefpnanent video link” between dbaGoogle engineering offices had
previously existed. The video makes clear thet permanent link was simply a means of

enabling Google developers in Seattle and Stockitmicollaborate. This is very different from

—

the consumer-facing Google Hangouts, whose coraeptr. Chew places at a much later poin

D

in time. Moreover, the issue for trial will nbé when Google first began development of som
of the base elements it later imporated into Hangouts, but whethiecopied from Be In during
the development process and used the Batletsecrets that it provided in confidence.

Google points to the declaration of Mr. Rolmnsas evidence of Googtelack of liability

of Be In’s trade secret claim. Mr. Robinson’s recollection of the May 2011 meeting described in

his declaration will be contradicted by the Baepresentatives who attended the meeting.
Notably, since at least March of 2012, three montls po the filing of this lawsuit, Be In has
been requesting documents evidencing Googla’ported independent development, but Google

refused to provide them. It is only recently |vedter receiving Be In’slocument requests, that
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Google has finally offered to pvide any such documents, but even now Google is offering to
produce only a limited subset of less than 10@fepaf development documents of its choosing,

which it refuses to provide in ogpliance with Federal Rule of @i Procedure 34. Google insists

that its selected documents will be providedhand copy only—without metadata and not in the

electronic format already agreed to by thetipar—and that the documents must be viewed in

Wilson, Sonsini’s office only and may not be copied in any form. Google refers to this as an

“early inspection” of documents, but it is not. €Be documents are responsive to Be In’s first
of document requests, which were served on May 24, 2013—over eleven weeks ago— an
should simply be produced. Be In’s lead couread half of its legal team is located in Los
Angeles. Be In has told Google that it wil/irew the 1000 pages if Google produces them in
parties’ agreed upon electronic format or edégboogle for now just runs the paper copies
through a copy machine and produces thbseGoogle is refusing to do either.

Google used and continues to use propriataggration and businesgrategies disclosed
by Be In at the May meeting in mark&giand implementing Google Hangouts, including
placement of a button underneath YouTube vided@sugust 2011 encouraging viewers to shar
the viewing experience with ottee The button was labeled ‘&¢h With Your Friends’—the
language that was proposed by Be In—and was pladég same position on the screen that E
In had described at the meggi Google has acknowledged that tevelopment of this button
did not begin until July 2011, two months after.FRiobinson’s meeting with Be In. Google
subsequently modified the language of the mytbmt when a user placed the mouse over the
button, the “Watch With Your Friends” languad#l eppeared. It ap@es that Google has now
removed the “Watch With Your Friends” language from YouTube entirely.

With this action, Be In seeks to stop defants from their continued copying, use, and
misappropriation of Be In’s valuableade secrets and intellectual property.

Be In anticipates the following factuasues will need to be resolved:

e Did Google copy elements of the CamWebsite that it first viewed at a

demonstration in March 2011 aetl®XSW Interative conference?
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Did Google misappropriate the trade sexthtt Be In didosed at the May 2011
meeting and in the written documentati®a In provided after the meeting at
Mr. Robinson’s request?

Can Google establish independent depsient of Hangouts given the apparent
timing of the relevant development, tsteiking similarities of Hangouts to the
CamUp website unveiled in March 201hdaGoogle’s apparent use of the same
proprietary strategies thBe In disclosed in May 20117

Did Google violate the contractual Tesraf Service of the CamUp website?
What amount can Google prove should be deducted from the profits it derive
from infringing the copyghts of the CamUp website?

What harm did Be In suffer after poteniiavestors pulled back and its momentu
stalled after Googlaunched Hangouts?

To what extent has Google been unjusttyiched by its misappropriation of Be

In’s trade secrets?

Defendants’ Statement:

This is a lawsuit that never should haeeb filed. There are two core issues: (1)

whether Google independently conceived the uerface for its video chat product called

"Hangouts" or committed copyright infringeméayt copying the interface from Plaintiff's

“CamUp” product, and (2) whether YouTube ipdadently added a link from its YouTube

player to the Hangouts product,siole the idea of such a linkofn a conversation Plaintiff had

with a Google UK sales employee (Richardbison) in London in May 2011. As Defendants

have learned, the evidence in this case will irrefutably demonstrate independent conceptio

Defendants in both instances and compjedespose of Plaintiff's claims:

e Google could not possibly have copiediRtiff's CamUp product for Hangouts.

Hangouts was based on a video chat prodogtired through Google’s 2007 purchase

of a Swedish company called Marratedhe Hangouts integration with YouTube and

other features at issue were documentddrbdlaintiff contends it first publicly

disclosed its “CamUp” product in March April 2011. The Hangouts user interface
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therefore predates anything of Plaintifftswhich Defendants could have had access,

and Defendants have the devel@mindocuments to prove it.

e As set forth in his swornetlaration, which Defendangsipplied to Plaintiff, Mr.
Robinson did not disclose to anyone thbstance of his May 2011 conversation with
Plaintiff. He is a salesperson with no connection to any of the development at issue
not work on Hangouts, and only met with Plaintiff as a favor to a business
acquaintance.

Over the course of about a year, Plaintiff has been represented by five different law
and has advanced four different complaints, aggly changing its allegations. In that time,
Plaintiff dropped Mr. Robinson asdefendant after receiving le&orn declaration that he did
not use or disclose Plaintiff's claimed tragei®ts; amended its complaint to remove a faked
graphic that Plaintiff origindy claimed showed imitation by Defendants but which Defendant]
demonstrated was fabricated; and amended its leamhpo remove allegains that Plaintiff had
evidence that Defendants had accesseatitfas CamUp website to copy it.

Over the course of the past two monthstebdants have run intensive and wide-rangin
searches to confirm that none of the HangoutomTube developers knew about Plaintiff or it
CamUp product, and that as Mr. Robinson desd, he had no communications with any of
those developers. Defendantyéalso gathered document®wing independent conception of
the features and information Plaintiff claimsotwn. So that Plaintif counsel could review
these documents as early as reasonably possaiblgyvited Plaintiff'scounsel to our offices
(literally across the street) to inspect theuwtoents before we had completed internally
processing, numbering and desitymg them, and before the pag had agreed upon a protectiv|
order. This afforded Plaintiff a mechanisnrésolve and/or limit the case with very little
additional cost. Plaintiff's counskhs refused to inspect the documents.

Defendants’ evidence conclusively demoatss that Google independently developed
the Hangouts user interface and that Defendants disteaitany trade secrets from Plaintiff. T
avoid, wasteful wide-ranging digeery that would costs hundreds of thousands or millions of

dollars, Defendants propose a case management schedule that will focus discovery on cer
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enumerated, case-dispositive issues in anticipation of an early summary judgment motion.
Defendants request that thetina be scheduled for heag on November 21, 2013, the same
date already scheduled for Deflants’ motion to dismiss. Both motions would be heard
together. Defendants expecatithe motions would completetiispose of the case. (See
Narrowing of IssuesandDefendants’ Proposed Case Management Schedudelow).
Defendants anticipate that the following faatissues will need to be resolved:
1.
2.

2. LEGAL ISSUES

Plaintiff's Statement:

Did Google independently develop theer interface for the Hangouts product?
Did the development predate Plaintiff's kest public disclosure of its CamUp
product and Plaintiff's May 2011 Londaneeting with Google UK'’s Richard
Robinson?

Did Defendants independently decidditd YouTube to Hangouts with a button anc
independently come up with therple “watch with your friends”?
Did Google UK’s Richard Robinson disclogeanyone the substance of his London
meeting with Plaintiff?
Did Plaintiff itself publicly disclose its claimed trade secrets before it met Richard

Robinson in London?

The legal issues in dispute are thoseacis Be In's Second Amended Complaint,

including the following:

e Defendants’ misappropriation of Be In’atle secrets in violation of California
Civil Code § 3426¢t seq.;

e Defendants’ infringement of Be In’s copyright in violation of the Copyright Act
17 U.S.C. 88 105t seq.;

e Defendants’ breach of an implied in facntract to compensate Be In for use of
Be In’s proprietary businessd integration strategies;

e Defendants’ breach of contract in viotatiof Be In’s terms of service prohibiting

them from making unauthorized useB# In’s intellectual property rights;
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¢ Be In’s entitlement to injunctive relief and monetary damages.
Be In reserves the right to add claims gativery reveals additional wrongdoing by defendant
and to expand the legal issues in dispute accordingly.

Defendants’ Statement:

Defendants anticipate the following legsdues will need to be resolved:
1. Whether Plaintiff can articulate valid “tradeecrets” that were not publicly disclose
prior to the claimed misappropriation;
2. Whether Plaintiff can meet its burden poove that Defendantdid not independently
develop the Hangouts product and the button linking the Hangouts product t
YouTube user interface;
3. Whether Plaintiff has any prot@ble copyright rights in thalleged similarities between
Plaintiff's Cam Up websiteral Google’s Hangouts product;
4. Whether there is a binding contract, expres implied, between Plaintiff and an)
Defendant and, if so, the terms of that contract(s);
5. The enforceability and terms of Plaintiff’'s Tesrof Service, in general and with respe
to any Defendant;
6. Whether Plaintiff acted in bad faith, withihe meaning of Califorai Civil Code section
3426.4 with respect to itsale secret accusations; and
7. Whether Defendants are entitled to their s@std attorneys’ fees from Plaintiff for
defending against Plaifits copyright claim.
3. MOTIONS

Defendants’ Motion to Dismiss &htiff's First, Third and Fourth Causes of Action of th
Second Amended Complaint is pending. Briefomgthis motion will be complete as of August
15, 2013. The motion is set for hearing on November 21, 2013. Be In requests, however,
possible the Court advanttee hearing so that the issuesea by the motion may be resolved
sooner.

Be In has filed the following motions:
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Additionally, Be In anticipates #t it may need to move to mpel discovery from Defendants,
including Google UK Ltd., because Google initigibhpk the position during meet and confer th
documents and information of Google UK am®t necessarily” in Google Inc.’s custody or
control. Be In also anticipagehat it may file a motion for pgal summary judgment, depending
on the facts revealed during discovery.

Defendants have filed the following motions:

(WITHDRAWN) Motion for Leave to FilsSecond Amended Complaint on April
30, 2013 (D.1. 37). Google filed a cahdnal opposition to the motion on May
14, 2013 (D.I. 33). This motion wagthdrawn, and the Second Amended
Complaint was subsequently filed puasit to stipulation and order.

(PENDING) Notice of Substitution of Counsel on May 14, 2013 (D.I. 42).
Morrison & Foerster has replaced Gibdamnn & Crutcher, but an order relieving
the Gibson Dunn lawyers saot yet been entered.
Motion to continue hearing on Defemds Motion to Dismiss on March 25, 2013
(D.1. 34), which the Court gréed on March 26, 2013 (D.l. 35)

Motion to withdraw counsel on Februat9, 2013 (D.l. 28) and to substitute
counsel on March 6, 2013 (D.l. 30), whitte Court granted together March 7,
2013 (D.I. 33)

Administrative Motion to file underesl Opposition to Motion to Dismiss on
September 25, 2012 (D.I. 22), whiclet@ourt found moot on March 26, 2013
(D.I. 35)

at

=

Motion to Dismiss Plaintiff's First, Thet and Fourth Causes of Action on July 1
2013 (D.I. 64);

Motion to Dismiss Plaintiff's Third andourth Causes of Action on September 4,
2012 (D.l. 15), which the Court found mawt March 26, 2013 in light of Be In’s
amended complaint (D.l. 35)

Administrative Motion to file under seah September 4, 2012 (D.I. 16), which the

Court granted on Septdrar 12, 2012 (D.I. 20)
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e Motion to remove incorrectly filedocument on September 4, 2012 (D.I. 17),
which the Court granted on September 12, 2012 (D.I. 21)

As noted above, Defendants seek to fileearly summary judgment motion that would
case-dispositive. The motion would demonstrat¢ there is no genuine issue of fact that
Defendants independently concealvend developed the Hangouts teas and elements in whic
Plaintiff claims a proprietary terest, and (b) many of the traskecrets claimed bilaintiff were
not secret at the time of the claimed misappraéipnaincluding because &htiff had previously
disclosed them. Defendants expinet this motion would disposé all of Plaintiff's claims.

Defendants may also file motions to compalhwespect to certain discovery disputg

Defendants also contemplaterfg motions for attorneys’ s and costs and sanctions.

4. AMENDMENT OF PLEADINGS

Be In has filed its Second Amended ComlaBe In does not presently anticipate

seeking further leave to amend, B&t In reserves the right to amend its pleading if necessary.

Be In proposes that the deadline for such an dment be set for one month before the close
fact discovery.
5. EVIDENCE PRESERVATION

The parties have reviewed the Guidelinetaieg to the Discovery of Electronically
Stored Information, and met and conferredMay 15, 2013 pursuant to Fed. R. Civ. P. 26(f).

Be In confirms that it has taken reasomadohd proportionate stepaken to preserve
evidence relevant to the issues reasonably evidehis action. Pursuamtd the instructions of
prior counsel, Be In notified relant employees and contractorsB# In of their obligation to
preserve evidence. Current counsel for Be Bireaninded relevant employees and contractor
their obligations.

Defendants confirm that they have taken oeable and proportionate steps to preserve

evidence relevant to the issueasonably evident in this action.
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6. DISCLOSURES

The parties exchanged initial disclosures under Fed. R. Civ. P. 26 on May 29, 2013
(14 days after their conference, asypded in Fed. R. Civ. P. 26(a)(1)(C)).

1. DISCOVERY

Discovery has begun. Be In has serveotal of 17 Interrogatories, 90 Requests for
Production, and 36 Requests for Admission on thendieiats. Be In’s first set of discovery
requests were served on May 24, 2013. Defendiaws served a total of 22 Interrogatories,
85 Requests for Production, and 9 Rexsiéor Admission on Be In.

Be In expects to begin producing documeatdefendants during the week of August 1
2013.

The parties have met and conferred with ressfzee-discovery. Thparties have also me
and conferred on a proposed stipaithprotective order. With resgt to the protective order, all
terms have been agreed upon except forpoogsion concerning a prequisite for the
qualification of experts to accessndidential information. With respect to the e-discovery ord
all terms have been agreed upon except forpoo@sion concerning thiéme period for which

materials must be preserved.

If the parties are unable to reach agreentbat; will present their disputes on a discrete

set of issues to the Court.

The parties anticipate that the scope stdvery will encompass the factual and legal
issues identified in Sections 2 and 3 abowel, the requested relief discussed in Section 11
below, including all related, ancillary, and suhary factual and ledassues and matters.

The parties propose the following modificats to the rules governing discovery:

Plaintiff's Position:

Google’s proposal for bifurcation, limitetiscovery, and early summary judgment on a
subset of issues was first presehto Plaintiff in an email &:52 p.m. on the day this filing was
due to the Court. Google did not discuss the prapegh Be In’s counsebr even indicate that g
proposal of that type was forthcoming. Be lo@insel has had no time to consider the propos

discuss it with their client, aronfer with Google’s counsebncerning the proposal. Be In
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disagrees with Google’s charagtation of Be In’'s discoveryequests, which ignores both the

specifics of those requests and the parties’ discussions about narrowfogiesidg the requests,

—+

Be In will be prepared to address Google’s psad at the conference with the Court on Augus

14.

Plaintiff's position on discoveriimitations is as follows:
e Interrogatories: Each side may propound a maximum of 50 interrogatories.
e Depositions:Each party may take up to 20 wes depositions (excluding expert

witness depositions).

—+

Plaintiff Be In is a much smaller companythGoogle, and intends to make every effor
to handle discovery efficiently and to minimizechvery expense. However, Be In does not
believe that ten depositions will be sufficient irstbase. In its initledisclosures, Google has

disclosed nine developers of Hangouts and\Watch With Your Friends” button upon whom

Google may rely at trial, and Be In believes tihat development teams were much larger. Be
also needs to depose what is sure to bendéirely separate group ofdividuals regarding
Google’s business strategy foriipputs and the monetary andasggic significance of Hangouts
and the integration strategy Google adopted for both YouTube and Google. Google’s indirect
revenue model makes this discovearticularly challenging.

In addition, Be In needs to depose Maoltson and the individuals with whom he
communicated regarding the May 2011 meeting-etvieven Google admits is at least three
additional people. Be In also needs to depose farty investors whossctions were impacted
by the launch of Google Hangouts and is entittedepose a corporatepresentative of Google
Inc., YouTube and Google U.K. Some of the wéses reside outside of the United States and
they cannot be compelled to testify at trial, maldegositions even more tidal here than in the
typical case.

Given the combined size of Google InéquTube and Google UK, Be In seeks to

increase the number of interrogatories to S8lkow it to focus its discovery efforts more

JOINT CASE MANAGEMENT CONFERENCE STATEMEN& [PROPOSED ORDER 12
Case No. 5:12-CV-03373-LHK
pa-1601802




© 00 ~N o o b~ w N P

N N NN DN DN DN NN R P R R R R R R R R
o N o O~ W N P O © 0 N O 0NN W N B o

effectively on the individuals who have relevarformation and to tailoits discovery to the key
issues of the case.

Defendants’ Position:

1. Proposed Limitation of Discovery PendingResolution of Early Summary Judgment
Motion

Defendants propose that discovery be lichiteo issues relevant to Defendan
independent development of the accuseatures and elements (as detailed Narfowing of
Issues$ below), pending resolution of aarly summary judgment motioty, try to avoid the cos
and burden of the discovery campaign Plaingirmss intent on launching. Plaintiff's discove
demands would potentially requiBefendants to spend hundreds of thousands of dollars or
on issues that are irrelevant tlee case, and would entangles tharties in needless discove]
motions. Among other things, Plaintiff demands:

e |Intensive and wide-ranging records,cluding email, from every person wh
participated in Hangouts developmentonfr years before CamUp existed to t
present. Defendants haveregd to produce documents sufficient to show concep
and development of the elements and featuressaé. But there is no basis to requ
Defendants to search for and produde documents regarding conception a
development that occurred before Cagmekisted. Defendants could not possit
have copied something that did not yet exist.

e Documents and financial informationb@t all of Google+ (Google’s socig
networking initiative), not jusihe portion relang to Hangouts.

e Searches of each of Defendants’ thouisa of employees worldwide to try t
determine whether any visited the CapnWebsite, which was not launched uaftlr
Defendants had already conceived aneetiped the Hangouts user interface.

e Searches of each of Defendants’ employebs attended any part of the two-we

long 2011 South by Southwest music fesltivand conference where Plaintiff

demonstrated CamUp, after Defendarmtad already conceived and develop
Hangouts;
JOINT CASE MANAGEMENT CONFERENCE STATEMEN& [PROPOSED ORDER 13
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e Richard Robinson’s daily activities andommunications in his ordinary jo

responsibilities as a Google UK sgperson, having nothing to do with the

information Plaintiff claims to have disclosed to him;

e Generalized communications between GeddK, Google Inc. and YouTube having

nothing to do with the events in dispute.

Because this case can be resolved fairly effidiently on the irrefutable evidence th
Defendants developed Hangouts ipeledent of Plaintiff, Defenads request that the Cou
adopt their case management proposal.

2. Other Limitations on Discovery
e Interrogatories: 25 per side

e Depositions: 70 hours per side

O

At

rt

This is a simple case where limited discovery will quickly show that Plaintjff's

accusations are not true. Theradsneed to increase the numbémterrogatories beyond the 25

permitted under the Federal Rules. Likewise,ghglimited deposition questioning necessary to

determine that Defendants independently tgerl Hangouts. Defendants propose a 70-hour

time limit on depositions (rathe¢han the 10 depositions x fours each provided under the

Federal Rules) to give the parties flexibilityuse deposition time as they see fit. For instance,

Defendants expect it would taldaintiff only a short time talepose a Hangouts developer
confirm that Hangouts was not, cacould not possibly have been, copied from CamuUp.
actual numbers of hours consumed by Plaintiffsiach a deposition would be counted against

70-hour total.

There is no need to double the number of degpms and interrogatories at this poif
Indeed, Plaintiff's request to do sonfirms Defendants’ conceriisat Plaintiff seeks to creat|
unnecessary and unjustifiablesdbvery burdens in the case.

8. CLASS ACTION

This case is not a class action.

JOINT CASE MANAGEMENT CONFERENCE STATEMEN& [PROPOSED ORDER 14
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9. RELATED CASES
There are no related casgending at this time.
10. RELIEF

Plaintiff's Statement:

Be In seeks the following relief in itase against Google, Google UK, and YouTube:
e An order preliminarily and permanengnjoining defendants and any other
persons or entities acting in concert wagfendants from funer misappropriation
of Be In’s trade secrets including itsrdidential business and marketing plans a
strategies;
e An order preliminarily and permanengpnjoining defendants and any other

persons or entities acting in concert wdégfendants from engaging in future acts

of infringement, contributory infringemeand/or induced infringement of Be In’s

copyrights in it is CamUp platform, ¢iuding by prohibiting ®ogle from offering
or utilizing its Hangouts platform;
e Damages:

0 adequate to compensate Be Indefendants’ acts of trade secret
misappropriation, copyright infringemettreach of implied contract and
breach of contract, including actual and exemplary damages, lost prof
infringer’s profits and/or, at a mimum, damages based on reasonable
royalty rates for Be In’s technologyy amounts to be proven at trial;

o for unjust enrichment based on probifsdefendants attributable to their
wrongful acts;

e An award of Be In’s attorneys’ feespsts of suit herein incurred, and pre-
judgment and post-judgment interest.

Defendants’ Statement:

Defendants seek denial of Riaff's requested relief, an awd of attorneys’ fees and

costs under the Uniform Trade Secrets Act, arstiscand -- if they are the prevailing party--

JOINT CASE MANAGEMENT CONFERENCE STATEMEN& [PROPOSED ORDER 15
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attorneys’ fees undéne Copyright Act. Defendantseaconsidering other requests for
relief/sanctions, and reserve thghti to supplemerthis response.
11. SETTLEMENT AND ADR

The parties have agreed to submit to privaggliation before a neutral at a time and da
that is mutually acceplde to both parties.
12. CONSENT TO MAGISTRATE JU DGE FOR ALL PURPOSES

Be In is willing consent to having a magate judge conduct all further proceedings

including trial and entry gudgment if that will enable the case to be set for trial more quickly.

Defendants do not consent to a magistrate judge.
13. OTHER REFERENCES

This case is not suitable for referencéitading arbitration, a gial master, or the
Judicial Panel on Multidistrict Litigation.
14. NARROWING OF ISSUES

Plaintiff's Position

Google’s proposal for bifurcation, limitetiscovery, and early summary judgment on &
subset of issues was first prewehto Plaintiff in an email &:52 p.m. on the day this filing was
due to the Court. Google did not discuss the prapegh Be In’s coundeor even indicate that
a proposal of that type was forthcoming. UBtB2 p.m. today, Be In had no notice that Googl|
was going to propose a different case schedtler@han the one that the parties jointly
presented to the court in May. Be In’s courtses had no time to consider the proposal, discu
it with their client, orconfer with Google’s counsel carning the proposal. Google has not
produced any of the evidence that it claims “cosiglely demonstrates” itdew of the merits of
this lawsuit.

Defendants’ Proposal to Narrow Issues

Because Defendants’ evidence conclusivelyalestrates the pre-existing developmen
of Hangouts and that Defendants did not misapproptriatie secrets from Plaintiff, rather than
have this case proceed into wasteful widegnag discovery that would costs hundreds of

thousands or more, Defendants respectfully reghasthe Court enter a revised proposed cas
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management schedule that would:

(1) Permit Defendants to schedule a summuatlgment motion to be heard on Novembe

21, 2013, the hearing date already set for Defestdpahding motion to dismiss, or as soon
thereafter as it can reasonably be hedilde summary judgment motion would be case-
dispositive. It would show that there is tmiable issue that: (d&)efendants independently
conceived and developed the Hangouts feammdselements in which Plaintiff claims a

proprietary interest, and (b) many of the tradeetsarlaimed by Plaintiff we not secret at the

time of the claimed misappropriation, including bessRlaintiff had previously disclosed them,

Defendants expect that the suamnpnjudgment motion would disposéall of Plaintiff's claims;
and

(2) Limit the scope of discovery to thaseo case-dispositive isseg until the summary
judgment motion is resolved, as follows:

Plaintiff would produce: (1) evidence demonstrating its pigdaunch and disclosure of
the CamUp product, (2) identification of each gdld secret or copyrighted element it claims
Defendants misused; (3) any evidence that wehtulv the alleged secrecy of trade secrets at
issue, (4) any evidence thabwd show knowledge or copyirmgf Plaintiff's CamUp product by
Defendants’ employees who conceived the Hangeleteents at issue, at the time of such
conception, (5) any evidence theduld show knowledge or awaress of information Plaintiff
disclosed to Richard Robios by Defendants’ employees who conceived the Hangouts user
interface or YouTube features or elements asatithe time of such conception, and (5) any
outstanding responses to written resis directed to these issues.

Defendants would produce (1) documents demonstragi independent development of
the Hangouts user interface, YouTube link, andahgr features claimed by Plaintiff, (2) all
documents concerning the May 2011 London meetind Richard Robinson’s communication
and actions regarding the same, and (3) any oulistg responses to written requests directed
these issues. Defendants woulsbatonfirm their completion, and the results, of the searches
addressing knowledge or awareness of Plaiotiffs CamUp website among or by all employe

who conceived the Hangouts and YouTube elemantsue, and would produce any documer
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showing such knowledge or awaess (though it hasdated none to daggter intensive
searches).

Defendants expect they can produce thaudwmnts (already offered to Plaintiff)
demonstrating their independent developmendarigouts and the other wélesfeatures at issue
within three weeks, and the remaining documaritisin the suggestechtegories within two
additional weeks. Because these documeetsadored to address narrow issues, Defendants
anticipate that they would produaesery manageable set of documents for Plaintiff's review.
Plaintiffs should have more than sufficiemhé to take depositions and other discovery to
investigate Defendants’ evidence before mltis opposition to the motion would be due on

November 1, 2013.

This proposal provides a means of resolvingibefendants have said from the start is a

frivolous case. The schedule wdubot prejudice Plaintiff. There is no cause, much less

urgent need, for the massive discovery campaighRkaintiff now seeks.Plaintiff waited nine

months to file suit after sending its firstttey to Defendants, never sought a preliminary

injunction, and has requested scHedpdelays in the ligation over several anths as it cycled

through law firms. If the motion to dismsisand the summary judgment motion do n

an

ot

completely dispose of the case as Defendants expect they will, Plaintiff can proceed witl

remaining discovery (with the case presumatidyrowed and focudeby the decision on the
dispositive motions).
15. EXPEDITED TRIAL PROCEDURE

This case should not be handled under tkgeHited Trial Procedure of General Order
No. 64.
16. SCHEDULING

Plaintiff’s Proposed Schedulelfhe schedule below is theh&xlule jointly presented by a

parties to the Court ithe Initial Case Management Cerdénce Statement, dated May 29, 2013.

Plaintiff stands by its prior agreemt with defendants as follows:
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Event ProposedDate

Last day to file and serve amendments|t01/24/2014
the pleadings

Designate experts 02/11/2014

Complete fact discovery 02/21/2014

Exchange opening expert reports (on | 03/14/2014
issues on which the producing party
would bear the burden of proof at trial)

Exchange rebuttal expert reports (on | 04/15/2014
issues on which the rebutting party would
not bear the burden of proof at trial)

Complete expert discovery 05/5/2014
Last date to file digositive motions 06/02/2014
Motions in Limine (filing) 21 days before trial

Opposition to Motions in Limin€filing) | 14 days before trial

Pretrial Statement 07/14/2014
Pretrial Conference 07/21/2014
Trial 07/28/2014

(or Court’s earliest convenience

2)

Defendants’ Proposed Schedule:

Event Proposed Deadline

demonstrating independentwdopment of Hangouts user
interface, YouTube link, and any other features claimed by
Plaintiff, (2) documents concerning May 2011 London
meeting and Richard Robinsgnéommunication and actions
regarding the same, and @)y outstanding responses to
written requests directed toebe issues. Defendants also |to
confirm completion of sarches demonstrating no
knowledge or awareness of Plaintiff or its CamUp website
among or by those who conceived the Hangouts and
YouTube elements at issue, and produce any document
showing such knowledge or awareness, if any.

2]

Defendants to produce discovery limited to (1) documentsSeptember 20, 2013

demonstratig public launch and disclosure of CamU

Plaintiff to produce discovery limited to (1) evidence September 20, 2013
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product, (2) identification of each alleged secret or
copyrighted element it claims Defendants misused; (3)
alleged secrecy of trade secrets at issue, (4) any eviden
that would show knowledge or copying of Plaintiff's
CamUp product by Defendan®simployees who conceived
the Hangouts elements at issat the time of such
conception, (5) any evidenceathwould show knowledge or
awareness of information Prdiff disclosed to Richard
Robinson by Defendants’ employees who conceived the
Hangouts user interface or YouTuleatures or elements at
issue, at the time of such conception, and (6) any
outstanding responses to writteguests directed to these
issues.

%)
D

Defendants file opening summgondgment papers on the | October 4, 2013
issues of independent creation/development of protectable
elements and features; and trade sgcrec

Plaintiff files opposition papers. November 1, 2013

Defendant files reply papers November 14, 2013

Hearing on Defendants’ sumnygudgment motion (and November 21, 2013
motion to dismiss)

Discovery on all other issues is stayed pending resolution of
Defendants’ summary judgment motion.

After resolution of Defendants’ summary judgment motign,
the parties will appear at artber status conference to
discuss litigation of n@aining issues, if any.

17. TRIAL

Be In, Inc. has requested a jury trial. Thetipa expect trial will last seven to ten court
days.
18. DISCLOSURE OF NON-PARTY INTER ESTED ENTITIES OR PERSONS

Be In filed its “Certificate of Interested Eines or Persons” under Civil Local Rule 3-16
on April 30, 2013 (D.I. 36) identifying the followirgntities known by Plaintiff to have either:
(i) a financial interest in the subject matter in controversy arparty to the proceeding; or
(i) any other kind of intereghat could be substantialiffected by the outcome of the
proceeding:

a) Dreamore, Inc. (63% shareholder)

b) Zeus Corporation (15% shareholder)
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¢) Joseph Jordan D’Anna (11% shareholder)
d) Elia D’Anna (11% shareholder).

Defendant Google Inc. filed its Certificadé Interested Entities Persons on May 29, 20
(D.1. 49), certifying that, other thathe named parties, there is ntenest to report. Pursuant to
Federal Rule of Civil Procedure 7.1, Defend@obgle Inc. has no parent corporation, and no
publicly held corporation ownk0% or more of its stock.

Defendant Google UK filed its @#icate of Interested Eities of Parties on June 17,
2013 (D.l. 62), certifying that &hfollowing listed persons, assations of persons, firms,
partnerships, corporations (inding parent corporations) or othemtities (i) have a financial
interest in the subjechatter in controversy or in a partyttte proceeding, or (ii) have a non-
financial interest in that subject matter or ipaaty that could be sutastially affected by the
outcome of this proceeding:

1. Googlelnc.

2. Google International LLC

3. YouTubeLLC

Pursuant to Federal Rule of Civil Proceeliit1, the following listed corporations are
Google UK Ltd.’s parent corporations:

1. Googlelnc.

2. Google International LLC

3. YouTubeLLC

Defendant YouTube, LLC filed its Certificate lofterested Entities of Parties on June 1
2013 (D.I. 61), certifying that &hfollowing listed persons, assations of persons, firms,
partnerships, corporations (inding parent corporations) or otrentities (i) have a financial
interest in the subjeahatter in controversy or in a patty the proceeding, or (ii) have a non-
financial interest in that subject matter or ipaaty that could be sutastially affected by the
outcome of this proceeding: Google Inc.

Pursuant to Federal Rule of Civil Procee 7.1, the following listed corporation is

YouTube, LLC’s parent: Google Inc.
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19. OTHER

PDF Email Service The parties agree that theaay serve discovery and objections

and/or responses to discovery by electronic nmalthat, if sent by 5:30 p.m. Pacific time on a
business day, they shall be deemed served thsit business day #sough they had been

personally served. The parties further agreedleatronic mail shall be the sole required meth
for such service. Additional service by hard capgptional, and does not affect calculation of
due dates. Separately, and for purposes of ptiotuof documents and things, the parties furtt

agree that production through secfiletransfer or FTP via eleanic mail shall be the preferrec

od

ner

method for such production, except in instancesbdiminous productions that cannot practically

be sent in this manner. Each Party may spécifypposing counsel a list aftorneys, assistants
and paralegals to be included on an electronic seaiice list for purposes this paragraph.
In addition, the parties agréeat they may serve documeifited with the Court under

seal by electronic mail and that the documents dleatleemed served as of the time and date

the accompanying ECF documents filed with the €Cprovided that they are sent promptly afte

the filing.

The parties do not anticipate raising any othgues at the Case Management Conferel
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Dated: August 12, 2013 MORRISON & FOERSTERLP

By: /sl Charles S. Barquist

CHARLES S. BARQUIST
Attorneys for Plaintiff BE IN INC.

Dated: August 12, 2013 WILSON SONSINI GOODRICH ROSATI

By: /sl Colleen Bal

COLLEEN BAL

Attorneys for Defendants
GOOGLE INC., YOUTUBE, LLC, and
GOOGLE UK LTD.
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CASE MANAGEMENT ORDER
The above JOINT CASE MANAGEMENSTATEMENT & PROPOSED ORDER is
approved as the Case Management Order foc#ss and all partiesahcomply with its

provisions.

IT 1S SO ORDERED.

Dated: By:

Honorable LUCY H. KOH

UNITED STATES DISTRICT JUDGE
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LOCAL RULE 5-1(1)(3) ATTESTATION
I, Charles S. Barquist, am the ECF User whose ID and password are being used to
Joint Proposed Case Management Scheduleorhpliance with Local Rule 5-1(i)(3), | hereby

attest that Colleen Bal has concurred in this filing.

/sl Charles S. Barquist
Charles S. Barquist
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