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§ 5 16 V. ’ WRIT OF HABEAS CORPUS
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20 [. INTRODUCTION
21 Petitioner Brian Hedlin seeks federal habeapu® relief following his state conviction of
29 | first degree murder (Pen. Code, § 18&tempted murder (8§ 187, 664), false imprisonment
23 (8 236), and first degree burglary480(a)). He asserts three sepaxdaims related to the trial
24 | court’s jury instructions, one claim of prosecusbrnisconduct, and one claim that the trial court
o5 | improperly denied his motion for severance. Foréasons stated herein, the petition for relief |s
26 || denied.
27| * All subsequent statutory referescare to the California Per@bde unless otheise specified.
28
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Il. FACTUAL BACKGROUND?

Petitioner and his brother, Shafwere each convicted of firdegree murder and related
crimes following an early morning confrotitan on January 31, 2005. Gmat night, Brian’s
girlfriend and the mother of his child, VereaiMoreira, drove Brian and Shawn to the San
Francisco apartment of Eduardaparolli and Gregorio ChicaZaparolli, Chicas, and their
girlfriends Nelia Lopez and Jeatte Briones awoke to loud banging on the front door. When
Chicas opened the door, the two Hedlin brotheigan asking “Where is [Zaparolli]?” Briones
testified that Chicas and the Heg began to argue, and she tlineard a gunshot. She ran out of

the bedroom and saw Chicas lying on the livingnndloor. The brothers then demanded Briongs

tell them where to find Zaparolli. When she scrednthey then shot her in the face, causing her to

lose consciousness. An autopsy later revealedthiaas was shot twicence in the left shoulder
and once in the forehead. Stippling around hishieael wound indicated the barrel of the gun was
no more than two feet away from Chicas when it was fired.

Lopez testified the brothers proceeded to kick open Zaparolli's bedroom door. She saw
Shawn, holding a gun in his right hand, lunge for Zaltia When Zaparolli tied to wrestle the gun
away, Shawn shot him in the back. Brian kickegatalli in the head and shouted to his brother,
“Shoot him, shoot him, shoot him, finish hoff.” As Zaparolli lay on the ground, Shawn aimed
his gun and again shot Zaparolli. Zaparolliifest he then heard Shawn and Brian laughing as

Shawn positioned himself over Zaparolli and poirtteglgun in Zaparolli's face. With the gun

apparently out of bullets, Zaparolli escaped. eopventually fled through a window. The brothers

then returned to Moreira’car and left the scene.
Police officers arrived on the scene at approiahgeB:10 a.m. They found Chicas dead ip a

pool of blood, and Briones mumbling and moaninthi hallway. The officers had difficulty

% The following facts are taken as true frora talifornia Court of Appeal’s unpublished decisio
People v. HedlinCase Nos. A122793, A123172, 2010 WL 5384268 (Dec. 29, 2010).

—)

% Petitioner and his brother ardarenced here by their first names where necessary for clarity.
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understanding Briones, but testdithat she clearly responded “Shawrhen asked “who did this?
Zaparolli was initiallyuncooperative, but he emtually identified Sawn as carrying the gun.
Brian was arrested at hislj at approximately 8:30 a.m. the same morning. His blood

alcohol level shortly thereafter wémund to be 0.12. A forensic toxicologist testified that Brian’

|72}

blood alcohol level would have been between OrR0@22 at the time of trehooting, a level that
impairs both judgment and sensory input. Shawnamasted later that morning on his way to the
bus depot in San Francisco.

Shawn and Brian were tried tdber. Moreira, testifying undex grant of immunity, stated
that after she heard gunshots and screaming, the brothers retuneed&o. Brian immediately
thereafter stated that Zaparolli and Chicasridideserve that.” According to Moreira, Shawn
responded “don’t worry, you didn’t do nothing, it's all on me.”

Shawn testified in his own defense that he viertaparolli’s house to “hash things out . .
to resolve it,” because Zaparolli had been likea@ther to Shawn and Brian. Shawn denied there
was a plan to attack Zaparolli or anyone else.rddeunted that Chicas wangry that the brothers
came to his house at that time, told them he ‘tivad of this shit,” ad pointed a gun at Shawn.
According to Shawn, he lunged at Chicas to tlkeabe gun away. As they struggled, Briones
jumped in to help Chicas. Shawn testified he managed to pick up théhguaistarted shooting at
Chicas and Briones because he mot understand why they “turnedi him. Shawn testified he
then ran into the apartment to get help aniéitoto Zaparolli, but Zaparolli threw a blanket on
Shawn and grabbed him. As they wrestled, Shawhhs&ahit Zaparolli withthe gun and it fired.
Zaparolli fell to the ground and Shawn droggke gun and ran out of the apartment.

The jury found each of the brothers guiltyfie$t degree murder, attempted murder, false
imprisonment, and first degree blaxy. The jury also convicteShawn of unlawful possession of a

firearm. The jury further found various senting enhancements true, including the special

allegation that both brothers committed the attempted murders with premeditation and delibératic

The court found true the brothem’ior conviction allegations andrgenced them to state prison.

[ll. LEGAL STANDARD
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Pursuant to the Anti-Terrorism and Effeeiideath Penalty Act of 1996 (“AEDPA”), this
Court may entertain a petition for writ of habeagas “in behalf of a peas in custody pursuant
the judgment of a State court only on the groundhbas in custody in violation of the Constituti
or laws or treaties of the Unit&tates.” 28 U.S.C. § 2254(a). Tietition may not be granted wit
respect to any claim that was adjudicated omthats in state court unless the state court’s
adjudication of the claim: “(1) resulted andecision that was contyato, or involved an
unreasonable application of, cleaglstablished Federal law, as datsed by the Supreme Court
the United States; or (2) resulted in a decisi@ Was based on an unreasonable determination
the facts in light of the evidence peesed in the State court proceedindd’ § 2254(d).

“Under the ‘contrary to’ clause, a federal habeasrt may grant the writ if the state court
arrives at a conclusion oppositethat reached by [the Supremejut on a question of law or if th
state court decidescase differently than [the] Court has @set of materially indistinguishable
facts.” Williams (Terry) v. Taylar529 U.S. 362, 412-13 (2000). “Under the ‘unreasonable

application’ clause, a federal heds court may grant the writ if the state court identifies the cor

governing legal principle from [th&€ourt’s decisions but unreasomgallpplies that principle to the

facts of the prisoner’s caseld. at 413. “[A] federal habea®uart may not issue the writ simply
because that court concludes in its indepenelgiment that the relemastate-court decision

applied clearly established fedelal erroneously or incorrectly. Reer, that application must alg

be unreasonable.ld. at 411. A federal habeas court makihg “unreasonable application” inquiry

should ask whether the state camigpplication of cledy established fedefréaw was “objectively
unreasonable.’ld. at 409.
IV. DISCUSSION

A. Instructional Errors

To obtain federal collateral relief for errorstire jury charge, a p&thner must show that
“the ailing instruction by itself smmfected the entireil that the reulting conviction violates due

process.”Estelle v. McGuirg502 U.S. 62, 72 (1991). The instruction may not be judged in

isolation, but must be considered in the contexthefinstructions as a whole and the trial record.
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Id. “Whether a constitutional viation has occurred will depend upon the evidence in the casg and

the overall instructions given to the juryDuckett v. Godine67 F.3d 734, 745 (9th Cir. 1995)
(citing Cupp v. Naughter14 U.S. 141, 147 (1973)).

1. Natural and Probable Causes

First, petitioner claims the trial courtisstruction regardingatural and probable
consequences violated his rights under the Daed®s and Equal Protection Clauses. Petitiong
was charged with murder and attempted murdexroaiding and abetting theory of liability. The
trial court instructed the jury on both direatliaig and abetting and indirect aiding and abetting,

wherein liability flows from aiding and abettimgtarget crime—in this case, assault with a

=

firearm—that reasonably, naturally, and foreseeably results in the charged crime. Petitioner|argt

that this instruction violates the sgsdaw merger doctrine as articulatedPi@ople v. Chund5 Cal.
4th 1172, 1200 (2009), by allowing the jury to find petier guilty of first degree murder without
proof of malice aforethought.

The California Court of Appeal jected this argument, findin@huninapplicable. As the

state court explaine@hunwas a felony-murder case in which thial court instruatd the jury on

second degree felony murder either directly or indirectly as anaideabetter based on shooting at

an occupied motor vehicle. The California Supegdourt concluded this instruction was incorre
“When the underlying felony is assaultive in nature . . . we now conclude that the felony mer
with the homicide and cannot be thesisaof a felony-murder instructionChun 45 Cal. 4th at
1200. Chundid not address the application of théunal and probable consequences doctrine,
which “operates independently of tkecond degree felony-murder ruld?eople v. Karapetyan
140 Cal. App. 4th 1172, 1178 (2006). Numer@adifornia courts, before and aft€hun have
affirmed murder convictions predited on aiding and abetting assault with a deadly weapon th
resulted in deathSee, e.g., Karapetyah40 Cal. App. 4th at 1178geople v. Franciscd2?2 Cal.
App. 4th 1180, 1189-90 (1994 eople v. Ayalal81 Cal. App. 4th 1440, 1450 (2010). As such
the California Court of Appeal concluded, there was no error héhe itmial court’s instruction on

natural and probable consequences.
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Due process is violated when an instructiothijury lightens therosecution’s burden of

proving all requisite elements of the crime chargedancis v. Franklin 471 U.S. 307, 326 (1985

Carella v. Californig 491 U.S. 263, 266 (1989). As relevaete, the California courts have
concluded as a matter of state law that the statwlement of malice aforethought may be satisfied
where the prosecution proves intent to aid and aloceime of which murder may be a natural angd
probable consequence. Petitiodees not point to any contrasyate or federal authority.

Petitioner further argues thatI@arnia law violates the Equi&rotection Clause by allowing
an individual who aids and abetsassault with a deadly weaponlte liable for murder if murder
is the natural and probable consequence of the cssioniof that crime, while the direct perpetrator
of assault with a deadly weapon nahbe held liable for murdemless he or she possesses eithé¢r
an actual intent to kill or a conscious disregard for life. The Equal Protection Clause of the
Fourteenth Amendment prohibitsethaw from according different treatment to persons similarly
situated unless that classifiaatiis “reasonable, not arbitragnd must rest upon some ground of
difference having a fair and substahtelation to the object of tHegislation, so that all persons
similarly circumstanced shall be treated alik&isenstadt v. Bairdd05 U.S. 438, 447 (1972)
(internal quotations omitted). Other than a general citati@istenstadtpetitioner does not offer
any support for the propositidhat an aider and abettierassault with a deadly weapon is similagly
situated to the direct perpetratf assault with a deadly weapanuich less that any difference in
their treatment on this issueiigational. Because figoner does not provide any authority to
suggest there was a violation of petitioner’s righequal protection, ehstate court’s decision
cannot be an unreasonable applicationleérly established federal laee Carey v. Musladin
549 U.S. 70, 77 (2006). Accordjly, this claim is denied.

2. “Equally Guilty”

Second, petitioner claims the tr@urt erred in instreting the jury thaall principals are
equally guilty under a theory of aidj and abetting liability. Thei#éd court instructed the jury in
the language of CALJIC No. 3.00 as follows:
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Persons who are involved in committing a crime are referred to as principals in
that crime. Each principal, regardlesslod extent or manner of participation is
equally guilty. Principals include:

1. Those who directly and actively commit the act constituting the crime, or

2. Those who aid and abet the commission of the crime.
According to petitioner, this instruction allow#tk jury to impute Shawn’s mens rea to petitiong
and convict him of a higher degreelaimicide than if the jury hdseen required to rest its verdict
solely on petitioner's own mens rea. Petitionerrtbtiraise this issue on direct appeal, an omis
for which petitioner now claims ineffége assistance ofppellate council.
Petitioner relies oRPeople v. McCay25 Cal. 4th 1111, 1118 (2001), which held: “[W]hern
guilt does not depend on the natural and probable consequences doctrine, . . . the aider and
must know and share the murderousr of the actual perpetratorll. The California Supreme
Court thus expressly exempted esiike this, in which the juryas instructed upon the natural a
probable consequences theory ofiliah from the rule expressed McCoy. Nor was any error in

this instruction prejudicial indjht of the overwhelming evidencegapport the jury’s conclusion

that first degree murder was the natural and probable consequence of petitioner’s actions that

evening, including testimony that he accompanisdahined brother to the victims’ apartment,
accosted the victims in the middle of the night] ahouted “shoot him, shoot him, finish him off
Petitioner presented his claim of ineffective sissice of appellate counsel to the Californ
Supreme Court in a petition farit of habeas corpus. The Barnia Supreme Court summarily
denied his claim. This Court must, therefatetermine whether th@alifornia Supreme Court
could reasonably have denied fietier’s claim on any basiCullen v. Pinholsterl31 S. Ct. 1388
1402 (2011).

A claim of ineffective assistance of appellatemrsel is subject to the same standards as

claim of ineffective assianhce of trial counsel und&trickland v. Washingtod66 U.S. 668 (1984).

See Martinez v. Ryaa32 S. Ct. 1309, 1318 (2012). In order to establish that counsel was

ineffective, petitioner bearseatburden of showing that cosel’s performance fell below an

objective standard of reasonabéss under prevailipgofessional norms, and that there is a
Civ. 12-0356(RS
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reasonable probability the result of the proceeding would have been diffStaokland 466 U.S.
at 687-88jd. at 695-96. Under AEDPA, “[t]he pivotglestion is whether the state court’s
application of theStricklandstandard was unreasonable. Tikidifferent from asking whether
defense counsel’s performance fell beBwicklands standard.”Harrington v. Richter131 S.Ct.
770, 785 (2011). Thus, federal habeas review of a statrt’'s denial of ameffective assistance
claim is “doubly deferential.’ Knowles v. Mirzayan¢é56 U.S. 111, 123 (2009).

Because petitioner’s underlying instructiookim is not viable, as explained above,
appellate counsel cannot have reedaneffective assistance by fatj to raise this claim on direc
appeal. Nor can petitioner show a reasonable pbgsthiat but for appelle counsel’s actions, th
outcome of the proceeding would have been different. Accordingly, petitioner’s claim is den
because he has failed to show that there waséasonable basis for the stateurt to deny relief.”
Richter, 131 S.Ct. at 784.

3. Failure To Instruct On Implied Malice

Third, petitioner claims the triabart erred in failing to instrucua spont®n second degrge

implied-malice murder as the evidence presentédahivas sufficient tesupport a finding of the

lesser-included offense. The California CourAppeal found that there wano evidence to support

such an instruction and that any erirofailing to give it was harmless.

|

ed

The omission of an instruction is less likelyo® prejudicial than a misstatement of the Igw.

See Walker v. EndeB50 F.2d 470, 475 (9th Cir. 1987) (citingnderson v. Kibhe431 U.S. 145,
155 (1977)). Thus, a habeas petitioner whose clanmives a failure to giva particular instructio
bears an “especially heavy” burdedenderson431 U.S. at 155. The significance of the omiss
must be determined by referencehte instructions that were giveMurtishaw v. Woodford255
F.3d 926, 971 (9th Cir. 2001) (quotihenderson431 U.S. at 156).

Petitioner concedes the Supreme Courtrftdsecognized a constitutional right to an
instruction on a lessergtuded offense. Instead, he arguas thstructional omission infringed
upon his right to a meaningful opportunity to presedefense. However, the decisions upon w

petitioner relig, includingCrane v. Kentucky176 U.S. 683, 690 (1986) aRe@ople v. Cash28 Cal.
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4th 703, 727 (2002), concern situations in whadtefendant was precluded from advancing
evidence in support of their defense—ssuie not presented here. Because ndittarenor Cash
constitute established Supremeutt jurisprudence to which the [@arnia Court of Appeal failed
to adhere, petitioner has notniés burden in this claim.

Petitioner’'s argument is also unpersuasivease it does not meet the “especially high

burden” of showing that the triaburt’s decision not to instruct desser-culpability was more than

D

harmless.SeeVillafuerte v. Stewart] 11 F.3d 616, 624 (9th Cir. 1997)he record contains ampl
evidence supporting petitioner’s conviction for first degree murder, including testimony that he

travelled to the victims’ apartment in the middlettod night to harm Zaparolli, barred Lopez’s exit

from the apartment, verbally encouraged his broth&illitdaparolli, and then fled with his brothef.
Thus, it is unlikely that the absence of an inginn on implied-malice murder caused prejudice [to
petitioner, let alone had a “substiahand injurious effect or influence in determining the jury’s
verdict.” Brecht v. Abrahamso®07 U.S. 619, 638 (1993). Accandly, the claim is denied.

B. Prosecutorial Misconduct

Petitioner next argues the prosecutor imprigpeferenced gang involvement during his

opening statement and thereby undermined petit®nght to a fundameatly fair trial.

Introduction of gang evidence creates a substatdiader of undue prejudice because the jury might
improperly infer that a defendant has a criminapdsition based on the defendant’s involvemer:l:
a gang.People v. Cardenag81 Cal. 3d 897, 904-05 (1982). Thegw®cutor’'s opening statemen
is, of course, not evidence, and habeas rehahe basis thereof vgarranted only if the
prosecutor’s comments “so infectem trial with unfairness as tonake the resulting conviction a
denial of due processDarden v. Wainwright477 U.S. 168, 181 (1986).

Before trial, the prosecution moved to adenitdence that appellants and their victims were
members of the same gang. The court defetsatkcision on admissibility until Zaparolli or
another witness testified and degang membership relevant.” The court excluded “other

evidence of any other type ofrggaactivity or membership eithby the defendant or any witness’
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absent a further foundational hearing held outside the presence of the jury. During opening

statements, the prosecutor made the following remarks:

for a mistrial. The trial court denied this tiwm, but provided a limiting instruction to the jury,

reminding them that opening statements were noteeel and that the jury must base its verdic
evidence. According to petitionghis admonishment did not prevent the jury from assuming t
worst based on his involvement with the Surefesg and as a result undermined his right to a

fundamentally fair trial.

which evidence is admittedAguilar v. Alexanderl25 F.3d 815, 820 (9th Cir. 1997). This
presumption is rebutted only by extreme circumstaicesiich the instructions given will not be
sufficient to overcome the prejudice from improperly admitted evideBee, e.g., Thomas v.
Hubbard 273 F.3d 1164, 1173 (9th Cir. 2001) (triple lsagrstatement offered by law enforcem

officer establishing motive and access to weapons was the type of statement that jurors wou

Good morning to everyone. They dida}ecute the person they intended. You
see, the target in the morning of Jamyu@lst, 2005, was a person by the name of
Eduardo Zaparolli. Instead, they killed Gregorio Chicas on the way to get Mr.
Zaparolli.

At that time in January, Mr. Zaparolli wadiving with Mr. Chcas . . . in an
apartment . . . in South San Francisca . With them in the apartment were their
two girlfriends. Eduardo Zzarolli’s girlfriend, NeliaLopez, Gregory Chicas’s
girlfriend was Jeanette Briones . . They are all living together in this apartment.

They are all working and they all knew eaxther or somehow were involved with
the local gang called the Lomitas Park Locos, it's a Surefio gang.

Mr. Zaparolli and Mr. Chicas had beertiae, Mr. Chicas may have been getting
a little old for it, Mr. Zaparolli not so much. So that night in January on the 31st, the
early morning hours, a couple of thing®ught the Hedlin brothers to that
apartment.

You see not only did the four people thsithe apartment know each other, all
four of those people knew the Hedlin bvets and knew them quite well. Had met
them, had been out with them, been in the streets, been in their homes, been in their
family homes. The Hedlins had been in that apartment before.

Immediately after the prosecutor concludesidpening statement, defense counsel mov

Juries are presumed to follow a court’s limitingtructions with respect to the purposes for
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unable to consider for limited purposes only, notetdéinding proper instruon). Petitioner does
not provide any authority taupport his argument that a prosecutor’s brief reference to gang
involvement is sufficient to constitute suchexireme circumstancaVithout any showing by

petitioner that the Califmia Court of Appeal ruled counter ¢tearly established Supreme Court

jurisprudence or that the error violated a federal constitutional right, this claim must be denigd.

C. Denial of Motion to Sever

Finally, petitioner claims he suffered undue pdége by being tried alongside his brother

Shawn, because their defenses were antagonigtibecause Shawn had visible gang-related tattoo:s

that petitioner claims made him look guilty &gsociation. The California Court of Appeal
identified “several problems with this argumenthe court noted that the trial court instructed t
jury “that it must consider separately the evideagainst each defendamtdareach a verdict as to
each based solely upon the evidence admitteshsigaim.” In addition, the evidence against
petitioner was strong, shomg he took an active role in the conssion of the crimes. As that cou
concluded, “this is not a situat in which a marginally invoh@defendant might have suffered
prejudice from joinder with a codefendavito participated meh more actively.”

The Court of Appeal also rejected petitioiseargument that his tBnse was incompatible
with Shawn’s defense. Shawn testified that hatwe Zaparolli’'s apartment to broker resolution
a dispute between petitioner andodeolli and that he ended up shkiag and killing Zaparolli, with
Zaparolli’'s own gun, out of self-defise. Shawn also testifiedttpetitioner was not with him
when he entered the apartment or shot ChicaBandes, and further thatetitioner did not come
into Zaparolli’'s bedroom. Petitioner’s defense eeadl on the brothers’ exahge in Moreira’s car
after the incident, in which petitioner said Chitdisin’t deserve that,” to which Shawn replied,
“don’t worry you didn’t do nothing, it’'s all on me.” Petitioner aldaimed he was too drunk to
have aided and abetted in the crimes. The Coukppéal concluded the two defenses were “no
irreconcilable” “that only one coulde guilty.” Accordingly, it heldhat the court did not abuse it

discretion by denying Brian’s severance motions.

Civ.12-0356(RS
ORDERDENYING PETITION FORWRIT OFHABEAS CORPUS
11

rt

of

t SO

U7




United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

“[T]here is no clearly established federal lawuging severance of criminal trials in state
court even when the defendants assetually antagonistic defenses . . .Runningeagle v. Ryan
686 F.3d 758, 777 (9th Cir. 2012). Petitioner doeprmtide any authorityugygesting thajinder
of a defendant with a co-defendant whose defenissssplausible warrants hatserelief or violateg
his right to due process. To the contrary, joirajgears appropriate herBrian and Shawn were
charged with crimes arising out of the same incidardlving actions that they engaged in togett
Petitioner does not argue that the jury wesvided with evidence against Shawn that was
inadmissible or highly prejudicialgainst petitioner, and furthermore, the jury was instructed to
compartmentalize the evidence against each cendaht. In sum, petitioner does not show the
California Court of Appeal made an unreasonapldieation of clearly estdished federal law or
based its decision on an unreasonabterdenation of the facts. Cthat basis, the claim must be
denied.

V. CONCLUSION

For the reasons discussed above, théi@efior habeas corpus is hereby denied.

IT 1S SO ORDERED.

Dated: March 5, 2014

ICHARD SEEBORG
UNITED STATES DISTRICT JUDGE
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