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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

AARON WYSINGER, Nos. C 12-03679 RS
Petitioner, ORDER DENYING PETITION FOR
V. HABEAS CORPUS

KEVIN CHAPPEL, Warden, San Quentin
State Priso

Respondent.

[. INTRODUCTION
This is a federal habeasrpas action filed by representsthte prisoner Aaron Wysinger
pursuant to 28 U.S.C. § 2254. Peitiier alleges (1) his due procesghts were violated, as his plea
was not knowing and voluntary, af@) his right to effectivassistance of counsel was
compromised when his attorney changed coumseediately prior to trial stating that, without
additional funds, he would not represent petitiaya@ng forward. As a result of these alleged

violations, petitioner argues meongly entered a plea of no corttestwo counts of vandalism and
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admitted to a great bodily injury enhancement andprnmior, and has been prejudiced as a res
For the following reasons, the petition will be denied.

Il. BACKGROUND!

On December 10, 2008, petitioner was chargeflloyyy complaint in the Superior Court of

California, Alameda County with @lating Penal Code sections 273.5@rporal injury to a spouse

or cohabitant; 594(a), vandalism; 2dK@), assault with a firearm; 12021(a)(1), felon in posses
of a firearm, and a number of enhancemdagations. On September 28, 2008, petitioner was
charged by felony complaint in Alameda County witblating Penal Code sections 422, criming
threats; 646.9(b), stalking, and a number of eolia@nt provisions in connection with a separat
incident. Petitioner’s preliminary hearimgas held on July 13 and 14, 2009, at which the
prosecution presented a numbewithesses who testified asttwe different incidents upon which
the charges were based. The incidents pertamedmes allegedly committed by petitioner aga
Tina Bryson and Lakisha Mitchell, and a shogtin which petitioner &gedly shot into an
inhabited dwelling in Hayward, California. Thecounts provided by the witnesses differed, an
number of inconsistencies were eliciteddafense counsel during cross-examination. An
information was filed on July 22, 2009 in each of the two criminal cases, which were subseq
consolidated.

Trial was scheduled for November 3, 2009. Ruetér states he told his attorney he want
to go to trial rather than enter a plea becdugseas innocent of theharges against him.
Petitioner’s counsel allegedly told him that,lang as petitioner or his family could pay an
additional $3,000 or $4,000 for further investigatiomythad a good chance of winning at trial.
the day trial was to commence, a prosecution witfeelesl to appear inaurt and a bench warrant
issued. The next day, before the case was cakgiioner’'s counsel alfggedly told petitioner’s
brothers that he would need an additional $15,0p@tifioner wanted to gt trial. Otherwise,
petitioner would have to &r a plea to the ten-year offer mdnethe district attorney. This offer

represented a reduction from théial offer of seventeen years. Petitioner’s counsel then told

! Facts are taken from petitioner’s habpastion, respondent’s answer, and supporting
documentation.
2
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petitioner they had littlehance of winning at trial because thed no defense. Facing a possible

sentence of forty-four years if convicted, dredieving his counsel haabandoned him for trial,
petitioner entered a @h of no contest.

Before entering his plea, the trial couxpiained each of the counts brought against
petitioner to ensure he derstood what he was facisgould he go to trialSee Pet. Ex. C. When
petitioner expressed hesitation to admit to varallegations, the court explained that petitioner
was under no pressure to accept the plea offethbautf he did not accept it, the case would
proceed to trial. Spdeally, the court stata, “Mr. Wysinger, you’re certainly under no pressure
from me to take the deal.” Pet. Ex. C at 2The court also made cleiawould not approve any
agreement below the ten-year term of imprisorinpeoposed. In responge petitioner’'s question,
the court then clarified that a ten-year sentemgeld require serving déast eight and one-half
years. The court then asked whether there haddiben promises or thresaimade to petitioner in
accepting the plea, or anything else said that wasr@ady on the record, and petitioner respong
in the negative. Petitioner confirmed he was mgehis plea on a free amdluntary basis. Based
on this colloquy, the trial coufound petitioner understoodshiights, made a knowing and
intelligent waiver of those rights, and that his plea was free and voluntary. He was then sen
to the agreed-upon term of ten years imprisonment.

On December 30, 2009, petitioner filed a timhtice of Appeal, arguing that his right to
bail had been violated, that he received ineffectigsistance of counsel, and that the prosecuto
engaged in vindictive prosecutiondaviolated the plea agreement. The appellate court rejecte
appeal. Petitioner then fdea petition for review ipro per in the California Supreme Court, whig
was denied. On July 8, 2011, petitioner filed a wfihabeas corpus the Superior Court of
California, Alameda County, allegg his plea was entered involanty. The writ was denied on
the basis that petitioner did not diligently pursuedagém, and that even if he had done so, he 3
to state a prima facie case for relief. The Firstiit Court of Appeatlenied his petition on the
same grounds. On April 6, 2012, petitioner filgoesition for review inthe California Supreme

Court. Owing to recentupreme Court decisions irafler v. Cooper, _ U.S. , 132 S.Ct. 1376
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(March 21, 2012) anMissouri v. Frye, _U.S. , 132 S. Ct. 1399 (March 21, 2012), petitioner

additionally included in reply thelabation that his right to effectvassistance of counsel had been

violated. The petition was denied on the merits.
[ll. LEGAL STANDARD
This court may entertain afgen for a writ of habeas cogs “in behalf of a person in
custody pursuant to the judgment of a Statgrtconly on the ground thae is in custody in
violation of the Constitution daws or treaties of the Unitestates.” 28 U.S .C. § 2254(a). The
petition may not be granted witaspect to any claim that wagadicated on the merits in state
court unless that adjudication: “(1) resultechidecision that was contrary to, or involved an

unreasonable application of, cleaglstablished Federal law, as datsed by the Supreme Court

the United States; or (2) resulted in a decisit was based on an unreasonable determinatior} of

the facts in light of the evidence presentethim State court proceeding.” 28 U.S.C. § 2254(d).
“Under the ‘contrary to’ clause, aderal habeas court may grant thétwithe state court arrives g
a conclusion opposite to that reached by [the &uapt Court on a question of law or if the state
court decides a case differently than [the] Coustdraa set of materialipdistinguishable facts.”
Williams (Terry) v. Taylor, 529 U.S. 362, 412-13 (2000).

“Under the ‘unreasonabbgplication’ clause, a federallteas court may grant the writ if
the state court identifies the cect governing legal principledm [the] Court’s decisions but

unreasonably applies that principletihe facts of the prisoner’s caséd! at 413. “[A] federal

~—

habeas court may not issue the writ simply becthesecourt concludes in its independent judgment

that the relevant state-cowlgcision applied clearly estaliied federal law erroneously or
incorrectly. Rather, that applitan must also be unreasonabli’ at 411. A federal habeas courf
making the “unreasonable applicationquiry should ask whetherétstate court's application of
clearly established federamWavas “objectively unreasonabldd. at 409. An unreasonable
application of federal law differs from amcorrect application of federal lawdarrington v.
Richter, 131 S. Ct. 770, 785 (2011). Thus, habeas cagplmot a substitute for ordinary error

correction through appealld. at 786. Instead, the “highly fdgential standard” imposed by the
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statute, “demands that state-court decisibe given the benefit of the doub¥Woodford v.
Visciotti, 537 U.S. 19, 24 (2002).
V. DISCUSSION
A. Voluntariness of Plea
Petitioner asserts his plea of no contestevdsred against his fregll, as his counsel
suddenly changed his opinion as to the strengtietitioner’s defense, and indicated he was

unwilling to represent petitioner fimér. Petitioner contends thée trial court’s plea colloquy

=

could not purge the plea of its involuntariness, gifeets outside the coustknowledge. Petitione
has failed to meet his burdendioow, however, that the Califorrsuperior Court, Court of Appea|,
and Supreme Court acted unreastypdy concluding that petitioner’s plea was entered into
voluntarily.

In Brady v. United States, 397 U.S. 742, 755 (1970), the Court found that a guilty plea i$

valid unless induced by threats, misrepresentatioimproper promises. “Mere advice or strong

urging by third parties to plead guilty based on the strength of the state’s case does not constitut

undue coercion.laea v. Sunn, 800 F.2d 861, 867 (9th Cir. 1986). In determining whether a plga is

knowing and voluntary, “all of #arelevant circumstancesrsaunding it” are consideredBrady,
397 U.S. at 749. “In any guilty-plea system, pricks, prods, and provocations — whether from|a
lawyer, a mother, a father, a friend or anyone €lgdl frequently steer a defendant’s thoughts, [n
that sense ‘coercing’ pleas. But not every pmfcadvice or pressuredm a private party amounts

to unconstitutional coercion.” United Satesv. Wilson, 922 F.2d 1336, 1341 (9th Cir. 1991)

(emphasis in original) (criiring evidence that defendant wouldsbansisted on proceeding to tria
but for counsel’s errors).

Prior to accepting petitioner{sea, the trial court engagén a lengthy plea colloquy with
petitioner. Throughout the courséthe hearing, petitioner agkseveral questions, indicating a
willingness to communicate frankly with the court. Petitioner disavowed that anything had been
communicated to him outside the record ofd¢bart. He never suggested he was unhappy with

counsel, or that counskead pressured him into entering fhlea. In fact, the only complaint
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petitioner expressed with the plea agreement waséhaianted a deal iwhich he would not have
domestic violence on his record, tbat he could continue to seelkids. Pet. Ex. C at 217. These
statements made by petitioner, and the findmgsle by the trial judge in accepting the plea

“constitute a formidable barrier in asybsequent collateral proceeding8lackridge v. Allison,

=

431 U.S. 63, 74 (1977). Indeed, ‘9&mn declarations in open cogarry a strong presumption @
verity.” 1d.; see also Womack v. Del Papa, 497 F.3d 998, 1004 (9th Cir. 2007) (“[petitioner’s]
allegation is belied by his statememt®pen court and the contentshod signed plea agreement.”)).

Petitioner’s statements in open court that lered into his plea voldaarily must be given
great deference. Petitioner has not providedesce of improper coemmn sufficient to overcome
this presumption of verity. He points to hisrogelf-serving declaratioms well as declarations
from his brothers, but submits no statement flosnprior counsel or any other disinterested
witness. The record shows the trial court placegressure on petitionerdcision to enter into a
plea. Moreover, the plea agreement appears tolies favorable to petitioner. Despite facing
forty-four years imprisonment if convicted, petditer’'s counsel negotiated a deal for ten years, a
large reduction from the seventegrars initially offered, and as low a sentence as the trial couft
was willing to consider for the charges broughtwas not a clearly uninformed or erroneous
decision to enter into the plea, rather than takecttance of going to trial. The trial court, and The
California Supreme Court were not objectivelyeasonable in its applicat of controlling federal
law by determining that \mger’s plea was voluntarysee Doe v. Woodford, 508 F.3d 563, 572
(9th Cir. 2007) ¢iting Lockyer v. Andrade, 538 U.S. 63, 123 (2003)).

B. Ineffective Assistance of Counsel

Petitioner relies heavily on thecent Supreme Court decisionsviissouri v. Frye and
Lafler v. Cooper in arguing his right to effectivesaistance of counsel was violated.Fhye, the
petitioner alleged his counsel’s failure to infonim of the prosecution’s plea offer denied him
effective assistance of counsel. __ U.S._ ,9.&4. 1399, 1405 (2012). In that case, petitioner
testified at an evidentiary heag that he would have entered altyuplea to a misdemeanor charge

of driving with a revoked licese, with a maximum term of imprisonment of one yddrat 1404-
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05. Instead, the initial offer lapsadd petitioner pleaded guilty &felony, and was sentenced tg
three yearsld. The Court noted the case was distinguihflom precedent, as the challenge was
not to the quality of advice providgbut the extent dégal representatioreceived prior to the
entering of the pleald. at 1406. The Court concluded thi®fense counsel has a duty to
communicate formal offers from the proseountthat may be favorable to the accusktl.at 1408.
After finding counsel to haveden deficient, however, tl@@urt proceeded to apply tickland
test of prejudice, specificallyequiring petitioner to show “@asonable probability neither the
prosecution nor the trial court wouhdve prevented the offer fromibg accepted or implemented.”
Id. at 1409-10. IrLafler, the favorable plea deal was repdrte the client but, on advice of
counsel, was rejected. _ U.S. _, 132 S.Ct. 1B¥&3 (2012). All parties agreed the performanpce
of counsel was deficient duririge plea negotiation proceskl. at 1384. The Court rejected the
proposition that a “fair trial wipes clean anyfideent performance by dense counsel during plea
bargaining” as such a position “igres the reality that criminal juse today is for the most part a
system of pleas, not a system of trialsd! at 1388. The Court found, however, that by failing “to
apply Strickland to assess the ineffective-assistanceenfrsel claim [petitioner] raised, the state
court’s adjudication was contrary ¢tearly established federal lawld. at 1391. While not directly

analogous to the posture of the present ¢dhesge recent decisions make clear thaBthekland

-

test must be applied to an effiee assistance of counsel claim, ewvemen the alleged deficiency i
representation occudiuring plea bargainingSee Strickland v. Washington, 466 U.S. 668, 684
(1984). Under that testa defendant has the burden of dematsstg that (1) counsel’s performance
was deficient, and (2) the deficientfemance prejudiced the defende. at 687.

As to the first prong, the right to counsel guaranteed by the Sixth Amendment to the
Constitution requires that the assistance to hidefendant is entitled is “effectiveStrickland,
466 U.S. at 680. Ineffective assistance of counsalirs when counsel’s performance falls beloyw
an objective standard of reasbieness and the deficient perfance affected the outcomk. at
688. The defendant must point toags or omissions in the recotteht establish hdid not receive

adequate representatiodnited Statesv. Birges, 723 F.2d 666, 669 (9th Cir. 1983). There is a
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“strong presumption that counsel’s performance [fell] within the ‘wide range of professional
assistance.””Kimmelman v. Morrison, 477 U.S. 365, 381 (1986) (quoti8yickland, 466 U.S. at
689). As to the second prong, a defendant must shatbut for counsel’s errors and omissions
the result of the proceedingowid have been differen@rickland, 466 U.S. at 694. A reasonablg
probability is sufficient to undermine confidence in the outcoide.The Supreme Court has
expressed a preference for dispgof ineffective assistance claims on the ground of lack of
sufficient prejudice.ld. at 697.

Respondent notes that petitiohas failed to exhaust state renesdfor this claim, as it was
not alleged in any of his state court habeas prings. Despite this prodaral default, the claim
may be denied on its merits for failure to show yleje. If true that petitioner’s counsel indicated
he would not proceed to trial without atiditional $15,000 from petitioner’s family, counsel’s
behavior was unacceptable. If such a threat tafréan led to petitioner’s plea of no contest, the
legal representation preceding théeeimg of the plea was deficiengee Frye, 132 S. Ct. at 1406.
Nevertheless, petitioner is urla to show he was prejuwegd by such behavior.

Petitioner argues he was prejudiced becauskhbanot been under peese to accept the
plea agreement, he would have agskHis right to a jury trial. Hpoints to the fact that withesses
offered varying accounts of the incidents fromathhis charges arose while testifying at his
preliminary hearing, providing triable issuebhese differing factual stories, however, are
insufficient to support a finding of prejudice. Ttestimony of witnesses frequently differs in its
details, and petitioner’s counsel may have fotlvad any such inconsistencies could not defend
against the serious charges brought againstqediti Indeed, petitiomgoints to no evidence

suggesting he is actually innocent of the chatg@ught against him. Moreover, as discussed

D

above, the plea into which petitioner entered wghkligifavorable to him, considering the possibl
sentence if he went to trial. Indeed, petitionedsnsel successfully reductee deal offered from
seventeen years to ten years.isThay indeed have been the miastorable result petitioner could
reasonably achieve. In this guiplea system, a counsel’s strong encouragement that petitioner

enter into a plea is not impropesee e.g., laea, 800 F.2d at 86 AMilson, 922 F.2d at 1341While
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the tactics used in so encouraging petitioney have been improper, petitioner knowingly enter
into a plea agreement that his counsel had reggatin his favor. Such result cannot amount to
prejudice. Petitioner’s claim afeffective assistance of counselist therefore be denied on its
merits.
V. CONCLUSION
For the foregoing reasons, Wysinger’s petitior 82254 habeas relief is hereby denied.
IT IS SO ORDERED.

Dated: 8/21/13

RICHARD SEEBORG
UNITED STATES DISTRICT JUDGE
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