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pjineering, Inc. v. Foray Technologies, LLC

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

KWAN SOFTWARE ENGINEERING, INC.,a  No. C 12-03762 Sl
California corporation, d/b/a VeriPic, Inc.,
ORDER GRANTING DEFENDANT'’S
Plaintiff, MOTION FOR SUMMARY JUDGMENT

V.

FORAY TECHNOLOGIES, LLC, a Delaware
limited liability company,

Defendant.

Defendant Foray Technologies, LLC (“Foray”)’s motion for summary judgment came on f

Doc. 163

DI Of

argument on February 7, 2014. Having considerepigtas’ motion papers, pleadings and arguments,

the Court GRANTS defendant’s motion for summary judgrent.

1On January 28, 2014, plaintiff Kw&oftware Engineering, Inc.lifa VeriPic, Inc. (“VeriPic”)

filed a motion to strike. Dockéto. 141. In the motion, VeriPic maséo strike (1) Foray’s objections

to the evidence filed in support of VeriPic’s oppasitand (2) the evidence Foray filed in suppor

its reply brief. Docket No. 141. For the fgoeng reasons, the Court BRTS IN PART and DENIES

IN PART the motion to strike.

E of

In its opposition to the motion to strike, Forayncedes that its filing of the objections wag in

violation of Civil Local Rule 7-3(c), and, therefoFmray does not object toglCourt striking the filing

Docket No. 148 at 1. Accordingly, the Court SKEES Foray’s objections to VeriPic’'s evidenge,

Docket No. 131.

With respect to the reply evidence, VeriPic agytiat it is improper to file any new evidence

along with a reply brief, and, thewg€, the Court should strike the evidence attached to Foray’s

repl)

Docket No. 141 at 1. However, @itocal Rule 7-3(c) permits additional evidence to be attached tc

a reply brief. If a party disputes the evidenibedfin support of a reply brief, the proper proced

under the Local Rules Is to file @uajtions to the reply evidence, not a motion to strike the evid&ees.

ure
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BACKGROUND

VeriPic is a California corporation that provid#gital evidence-related software to police gnd

fire departments, as well as to other entities thatiio store and retrieplotos, video, and audio fileg.

First Amended Complaint (“FAC”) 1 1, 7, 9. VeriPic and Foray are direct competitors in the

asset management software market, which mainly consists of law enforcement addn§iés.

VeriPic produces and sells the “Digital PhotdL&DPL") software, which is “a centerpiege

of its digital evidence management suite designeldfoenforcement agenciesFAC 8. One of thg

“most popular” features of VeriPic’'s DPL softwasethe “Calibration Module,” which permits usgrs

to measure the real life length of objects (in inabresetric units) or distances between objects

photo using a “simple point and clickfd. § 10. As a result, users canow the precise distances

within photos and accurately print life-size or scaled imaggksy 11.

Foray produces and sells the “Authenticddgital Asset Management System” (“ADAMS
software to the same customer baséexiPic targets with its DPL softwafdd. 9. Foray’s ADAMS
software has an “Image Calibration Utility” that perhs substantially the same function as VeriP
“Calibration Module” —to allow users to accullgtabstract real-lifelistance from a photadd. § 15-16.
VeriPic contents that, until July 2009, Foray’sility did so in a more “cumbersome” way thg

VeriPic’s “simple point and click” methodd.

In addition, the ADAMS software employs a “hdahction,” which allows the user to validate

whether a piece of digital evidence has been manguliataltered between the time it is entered
the ADAMS software system and a later time when a user wishes to make use of that piece
evidence.ld. § 32. VeriPic's DPL software has technology that allows the user to validate ng
whether digital evidence has been altered sincestentered, but also whether the digital evidencs

been altered from the moment the picture was originally taken.

Civ. L.R. 7-3(d)(1). Accordinglythe Court declines to strike tlegidence filed in support of Foray
reply.

2 Although “ADAMS” originally referred to the softare at issue in this case, Foray now U
“ADAMS" to cross-brand a suite of related products, including ADAMS Property & Evidence, AD
Crime Scene Photo/Video, ADAMS Bag & J,aADAMS Latent/ACE-V, and ADAMS Vided
Interview.
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OnJuly 18, 2012, VeriPic filed a complaint against Foray. On July 30, 2012, VeriPic filed a fir

amended complaint, alleging causes of action fdcdfpyright infringement; (2) inducement of bregch

of contract; (3) contributory andduced copyright infringement; (4) violation of the Digital Millenniym

Copyright Act, 17 U.S.C. § 12@t seq,. (5) false advertising and unfair competition under the Lan
Act, 15 U.S.C. § 1125(a); (6) violation of Califba False Advertising Law (“FAL”), Californig

Business and Professions Code 8 17&80€eq.and (7) violation of California’s Unfair Competitign

Law (“UCL"), California Business and Professions Code § 1EG&&q Docket No. 4, FAC.

On October 1, 2012, VeriPic filed a motion fampreliminary injunction based on its fal
advertising claims. Docket No. 22. On Janu22y2013, the Court denied VeriPic's motion. Doc
No. 62. In the denying the motion, the Court hiblat VeriPic had failed to show a likelihood

success on the merits of its false advertising clameause it had failed to show literal falsity. Doc

No. 62 at 4-11. VeriPic appealed the Court’s depfidthe motion. Docketlo. 63. On December 27,

2013, the Ninth Circuit affirmed th@ourt’s denial of the motion. Docket No. 116. The Ninth Cir

harr
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held that VeriPic had failed to prove a likelihoodsatcess on its false advertising claims, and stfatec

that “[t]he district court properly held that VeriPic had failed to make a threshold showing of
falsity.” Id. at 2.

liter

By the present motion, Foray moves for summary judgment of all of plaintiff's claims. Djock

Nos. 93, 107. In addition, Foray moves for summary jusglgraof its affirmative defenses of laches and

unclean handsld.

LEGAL STANDARD
Summary judgment is proper “if the movant shows that there is no genuine dispute aj
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(
moving party bears the initial burden of demonstratiiregabsence of a genuine issue of material
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The moving party, however, has no burg
disprove matters on which the non-moving party wiltdnéhe burden of proof at trial. The movi
party need only demonstrate to the Court thattisesin absence of evidence to support the non-mg

party’s case.d. at 325.
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Once the moving party has met its burden, the burden shifts to the nonmoving party to “s
by affidavit or as otherwise provided in Rule 56, ‘sfied¢acts showing that there is a genuine issue
trial.”” T.W. Elec. Service, Inc. v. Pacific Elec. Contractors A9 F.2d 626, 630 (9th Cir. 198

(citing Celotex 477 U.S. at 324). To carry this burden, the non-moving party must “do mors

simply show that there is some metapbgisdoubt as to the material factdVlatsushita Elec. Indug.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). “The mere existence of a scintil

et fo

for

b the

ao

evidence . . . will be ingficient; there must be evidence on which the jury could reasonably find fo

the [non-moving party].”Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986).

In deciding a summary judgment motion, the Court must view the evidence in the ligh
favorable to the non-moving g and draw all justifiable inferences in its favoid. at 255.
“Credibility determinations, the weighing of the esiete, and the drawinglefgitimate inferences frory
the facts are jury functions, not those of a judge . . . ruling on a motion for summary judgtde
However, conclusory, speculative testimony in affidavits and moving papers is insufficient t
genuine issues of fact and defeat summary judgmdwatnhill Publ'g Co., Inc. v. GTE Corpb94 F.2d
730, 738 (9th Cir. 1979). The evidence the parties prasest be admissible. Fed. R. Civ. P. 56(c)

DISCUSSION

l. Plaintiff's False Advertising Claims

Foray moves for summary judgment of VeriPi@se advertising claims, arguing that none
the statements at issue were false or deceptive. Docket No. 107 at 7-18. In response, VeriR
that there is at least a genuine dispute of factwhébher Foray’s advertising is deceptive. Docket
124-27 at 1-17. Specifically, VeriPic argues thasits/ey evidence shows that Foray’s advertisin
deceptive, and that Foray’s statements are literally fatse.

To succeed on a claim of false advertising undet. tmham Act, the plaintiff must show th3
(1) the defendant made a false statement eitiartats own or another’s product; (2) in a commer
advertisement; (3) that deceived or had the tendi&ndgceive a substantial segment of its audie
(4) that the deception was material, in that it Vikedy to influence the purchasing decision; (5) t

the defendant caused its false statement to entestatte commerce; and (6) plaintiff has been ¢
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likely to be injured as a result of the false statenwtiter by direct diversion of sales from itself to

defendant, or by a lessening of the goodvatiaciated with plaintiff's productNewcal Indus., Inc. V.

Ikon Office Solutions13 F.3d 1038, 1052 (9th Cir. 2008). To dastrate falsity within the meanin
of the Lanham Act, a plaintiff may show that thatsiment was literally false, either on its face of
necessary implication, or that the statement was literally true but likely to mislead or confuse cor
Southland Sod Farms v. Stover Seed F.3d 1134, 1139 (9th Cir. 1997).

“In the Ninth Circuit, claims of unfair compigion and false advertising under [the FAL and

UCL] are substantially congruent taohs made under the Lanham Act[.JCytosport, Inc. v. Vita

Pharms., InG.894 F. Supp. 2d 1285, 1295 (E.D. Cal. 2012) (qudtfiatker & Zanger, Inc. v. Paragop

Indus., Inc, 549 F. Supp. 2d 1168, 1182 (N.D. Cal. 20088E also Williams v. Gerber Products G
552 F.3d 934, 938 (9th Cir. 2008) (“The California Supe Court has recognizétht [the UCL and

the FAL] prohibit not only advertising which is falsbut also advertising which[,] although true

he

g
by

sun

the

0.

is

either actually misleading or which has a capacity, likelihood or tendency to deceive or comll:se

public.”). Therefore, at the summary judgment stgeanalysis for plaintiff's three false advertisi

claims is the sameSeeCytosport 894 F. Supp. 2d at 1298falker & Zangey549 F. Supp. 2d at 118

A. Likely to Mislead or Deceive Consumers

VeriPic argues that its expert market survetheflaw enforcement community shows that th
is a material dispute of fact as to whether Foray’s advertising is deceptive. Docket No. 124-2
In response, Foray argues that the survey iflyffdtawed because the survey does not examing
relevant market—the recipients of Foray’s atigeng and people who are potentially purchaser
Foray’s products. Docket No. 126 at 6-8.

Consumer surveys may be used as evidenskdw that the alleged misrepresentations H
misled, confused, or deceived the consuming pullauthland Sod Farm408 F.3d at 1140. Surve
evidence must meet the requirements under Federal Rule of Evidence 702 for admissibility ¢
evidence.See, e.qgid. at 1142-43 & n.8. Under Rule 702,@uct may permit opinion testimony fro

% In their briefing, the parties do not dispute tthet same analysis applies to plaintiff's th
false advertising claims.
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an expert only if “(a) the expert’s scientific, ical, or other specialized knowledge will help the tfier
of fact to understand the evidence or to determiaetari issue; (b) the testimony is based on sufficjent
facts or data; (c) the testimony is the product of néigrinciples and methods; and (d) the expert/has
reliably applied the principles and methods tofidms of the case.” Fed. R. Evid. 702. Rule 702
requires that the trial court act as a “gatekeeper” by “making a preliminary determination of Wwhet
the expert’s testimony is reliableElsayed Mukhtar v. Cal. State Univ., Haywg269 F.3d 1053, 1068
(9th Cir. 2002)see Daubert v. Merrell Dow Pharms., In609 U.S. 579, 597 (1993). The propongnt
of the expert testimony has the burden of proving the proposed expert testimony is admissi
Stambolian v. Novartis Pharms. Car@013 U.S. Dist. LEXIS 173016, & (C.D. Cal. Dec. 6, 2013
(citing Lust ex rel. Lust v. Merrell Dow Pharm., In89 F.3d 594, 598 (9th Cir. 1996)). In addition, the
decision whether to admit or exclude expestiteony lies within the trial court’s discretioikee GH
v. Joiner 522 U.S. 136, 141-42 (1990)nited States v. Calderon-Segud 2 F.3d 1104, 1109 (9th
Cir. 2008).
To assess the validity andliability of a survey, a court should consider a
number of criteria, including whether: (1) the proper universe was examined and the
representative sample was drawn from tiraverse; (2) the survey’s methodology and
execution were in accordance with generatigepted standards of objective procedure
and statistics in the field of such survef®);the questions were leading or suggestive;
(4) the data gathered were accurately reported; and (5) persons conducting the survely
were recognized experts.
Medisim Ltd. v. BestMed LL861 F. Supp. 2d 158, 166 (S.D.N.Y. 2012). “The failure of a survey tc
approximate actual marketplace conditions can provide grounds for inadmissibdity.”

Here, VeriPic has failed to show that the syrexamined the propeniverse of consumers.
In its briefing, VeriPic states that the survey exsd members of the law enforcement community that
are digital photo users—the potential users of Forsoftsvare. Docket No. 1227 at 1-2; Docket Nof
140-4 at 1-3see alsdocket No. 140-5, Shah Decl. Ex. B&#:6-59:13. VeriPic’'s expert explaingd
that the survey focused on potential users of the software rather potential purchasers, be¢aus
software is designed for and purchased for itssysather than purchaserDocket No. 140-5, Shgh
Decl. Ex. B at 55:18-56-9; 64:12-23.

First, it appears that the survey did not actually focus on potential users of Foray’s saftwze

According to VeriPic’s expert, the survey focdss members of the law enforcement community who

6
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“used photos at work.” Docketd\ 140-5, Shah Decl. Ex. B at 140:3ke alsdocket No. 120-1
Siegel Decl. Ex. FS1 at 5-6, 21. tBWeriPic’'s expert does not stateat most of these “photo user
have also used or are familiar witie type of photo software at issuélo the contrary, her expe
report states: “Almost 7 in 10laenforcement personnel used some form of photo evidence in
role but most were unfamiliar with the photo mgeaent software programs.” Docket No. 12(
Siegel Decl. Ex. FS1 at 14.

Second and more importantly, VeriPic has faileshow that potential users of the software
the relevant audience for its false advertising claims. To succeed on its false advertising claims|
must show that the alleged misrepresentations deceived or had the tendency to deceive a S
segment of its audience; and that the deception weiadain that it likely influenced the decision
purchase the producee Newcab13 F.3d at 1052. VeriPic has sbbwn that any of the membe
of the survey are people who wddee the alleged misrepresentations—Foray’s audience—or
who are potential purchasers of the products—tidsese decision to purchase the product coul
influenced. The evidence before the Court showdhleadllegedly false statements at issue were 1
in responses to requests for proposals (“RFP8ctiemails, and displays at trade sho®se, e.g.
Docket No. 119, Kwan Decl. Exs. K1, K2, K3, KBocket No. 124, Siegel Decl. Exs. DS6, DS7, DS
DS16,DS17,DS18. VeriPic has made no attempt to satmere photo users in the law enforcem
community would see these materials. Withouthsa showing, the Court cannot conclude that

survey examined the proper universe of consunfeeg. Eprova v. BrookStone Pharn®20 F. Supp
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2d 404, 418 (S.D.N.Y. 2013) (“a. Consumer Sus/¢y] In determining whether a challenged

advertisement is likely to confuse or mislead customers, courts must look to the person to wj
advertisement is addressefim. Home Products Corp. v. Johnson & John&atY F.2d 160, 166 (2
Cir. 1978). Because [defendant]’s labels and package inserts were intended to encourage

substitution, and thus directed in part to pharmacists and physicians . . . , [plaintiff] surveyg

*In her report, the expert asserts: “Almosh A0 of those who use photos at work also
photo management software.” Docket No. 120-1,8iBgcl. Ex. FS1 at 23 owever, to support thi
assertion, the expert relies on the following questi‘Are you aware that many law enforcem
agencies use software that stores and tracks digital photos and other digital evidiehce®i
affirmative response to this question, concerriimgareness,” does not necessarily mean that
responding individual uses that software.
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groups.”). Therefore, VeriPic has failed to meet its burden of showing the reliability and relevance

the survey. The survey is the sole piece of eviddraté/eriPic has put fortim support of its assertio

n

that the challenged statements are likely to mistgambnfuse consumers. Accordingly, VeriPic has

failed to show that there is a genuine dispute of fact as to whether the challenged statements

to mislead or confuse consumers.

B. Literal Falsity
VeriPic argues that Foray’s motion for summarggment should be denied because For

advertising is literally false. Docket No. 124-274tt7. In making this argument, Verpic identifies t

are

VA

e}

categories of statements: (1) statements regaaditigentication; and (2) statements regarding SWIGIT

Workflow #2. Id. at 7.

The standard for proving literal falsity is rigorouBuetow v. A.L.S. Enter$50 F.3d 1178
1185 (8th Cir. 2011). To be “literally false dlstatement must be unambiguously falege Century
21-RE/MAX Real Estatédver. Claims Litig.882 F. Supp. 915, 923 (C.D. Cal. 19%cord Time
Warner Cable, Inc. v. DIRECTYV, Inel97 F.3d 144, 158 (2d Cir. 2007) (“[O]nly an unambigu
message can be literally false.” Therefore, if the language or graphic is susceptible to more

reasonable interpretation, the advertisement cannot be literally false.” (citation omitted)).

DUS
than

Wt

evaluating statements for literal falsity, the stadata should be analyzed in their full contgxt.

Southland Sod Farm408 F.3d at 1139. Where the statementeweade to sophisticated consum

Eers

with unique background knowledge and experience, thé slooumld consider that as part of the releant

context. See, e.g., Core-Vent Corp. v. Nobel Industid€8 F.3d 605, at * 4 (9th Cir. 1998) (unpu

b.)

(“Of course, we do not ignore thertext in which these studies wgnesented (. . . to a professional

conference and . . . in a scientific journallCampagnolo S.R.L. v. Full Speed Ahead, @10 U.S.

Dist. LEXIS 46176, at *18 (W.D. WasMay 11, 2010) (to determine literal falsity, “the first question

is: what does the person to whom the advertisement is addressed find to be the mekahdé&xical
Products v. Clinical Innovationg9 F. Supp. 2d 1290, 1309 (D. UtH09) (“While actual consumg
confusion is not necessary to assert a claim aflifalsity, the perspective of the relevant consu

population is necessary in determining whether theréidirgy could be viewed as false.”). In order
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determine whether a claim is literally false, courts may also look to objective industry starfkse
Compag Computer Corp. v. Packard Bell Ele¢63 F.R.D. 329, 336 (N.D. Cal. 1995).

Literal falsity is a question of fack&N Eng’g, Inc. v. Spectre Performan@011 U.S. Dist

LEXIS 107681, at *36 (C.D. @aSept. 20, 2011) (citin§outhland Sod FarnH08 F.3d at 1144-45).

However, a Court may properly grant summary judgtwhere no reasonable jury could conclude
the challenged statements are literally faisee, e.geMove Inc. v. SMD Software In2012 U.S. Dist
LEXIS 55625, at *38-41 (D. Ariz. Apr. 20, 201Blastwood SRL v. Rose Art Indua008 U.S. Dist
LEXIS 101157, at *13-18 (W.D. Wash. Dec. 5, 2008).

i. Statements Regarding Authentication

VeriPic asserts that Foray’s representation that its ADAMS software authenticates
evidence is literally fals. Docket No. 124-27 at 7-15. Foray’'s ADAMS software employs a
function. Docket No. 107 at 9; Bket No. 124-27 at 3-4; Docket No. 100-6, Cox Decl. Ex. G at §
93:15. This function allows the user to validateetiter a piece of digital evidence has been alt
between the time it is entered into the ADAMS softweygtem and a later time when a user wishe
make use of that piecd digital evidenceld. VeriPic’'s DPL software has technology that allows
user to validate not only whether digital evidencelien altered since it was entered into the sys
but also whether the digital evidence has been dlfeven the moment the picture was originally tak
Docket No. 126 at 5-6; Docket No. 45 at 5;dRet No. 45-1, Kwan Decl 11 13-15. Therefore,
relevant distinction between the two pieces of software is the time frame for which the softw|

verify that the image has not been altered. ¥sraoftware can verify from the time the digit

evidence has been placed in theaystintil retrieval, while VeriPic'software can verify from the timge

the picture was taken until retrieval.

Relying on this technological distinction betwebe software programs, VeriPic argues t
Foray’s ADAMS software cannot “authenticate” diggaldence. Docket No. 124-27 at 7-15. Veri
argues that the term “authentication” in the digisget management context refers to the proce
determining whether an image has beenedtsince the time it was originally capturdd. VeriPic

argues that Foray’s ADAMS software is not capatflperforming this process because the softw

9

that

digi
has|
8:5-
Brec
S to
the

tem

D

n.
the
are

al

SS C

are




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

can only verify whether an image has been manipulated since the time it was downloaded
program.ld. VeriPic contends that the process Forapfware is capable of performing is known
image “integrity,” which is dferent from “authentication.ld. at 8. According to VeriPic, “integrity

pertains to ensuring that the digital evidence is complete and unaltered from the time it is acq

the digital asset management systéd. In response to VeriPic’s canmition, Foray argues that in the

into

as

uire

context of digital asset management systems and as understood by the relevant audienceg, or

“authenticate” digital assets by applying a hash algoriih the digital assets when they are acqu
by the system, which will document all steps and processes—i.e., any changes—that are perf
the asset. Docket No. 107 at 9.

In support of its contention that “authenticatioafers to the process of determining whet

an image has been altered since the time it wamalligicaptured, VeriPic relies heavily on the SWG

guidelines. SeeDocket No. 124-27 at 7-15. Those guidelines, however, prove too much

demonstrate that “authenticate” is used in many ways, depending on context.

SWGIT Section 13 provides: “Authentication i®tprocess of substantiating that the con

jred

DIM¢

her

T
the

fent

is an accurate representation of what it purporbetoFor example, authentication of a digital image

of a gun on a table could be authenticated by aopeas the scene stating the picture fairly and

accurately represents the gun on the table.’tkebNo. 118-4, Siegel Decl. Ex. DS11 atw2cord
Docket No. 119-11, Kwan Decl. 0 at 4. As used ineStion 13, SWGIT’s definition o

“authentication” conforms with how the term used in the courtroom as a requirement for

admissibility of evidenceSee, e.gFed. R. Evid. 901(a) (“To satisfige requirement of authenticating

or identifying an item of evidexe, the proponent must produce evide sufficient to support a finding

that the item is what the proponent claims it is.his definition of the term “authentication”

different from, and much broaderath, VeriPic’s chosen definition.

f
the

S

VeriPic’s definition focuses on the process of determining whether an image has been alte

since the time it was originally captured. Howevds piocess would be insufficient, by itself, to m

> SWGIT refers to the Scientific Worlg Group on Imaging Technologies. SWGIT guideli
are “traditionally recognized as a standard by which procedures to establish and main
authenticity of digital images are measured.” Docket No 42-6, McClary Decl. { 10.
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the SWGIT’s Section 13 definition of “authenticationEven if an image is unaltered after it
captured, the content of the image might still not batwtpurports to be. An example of this conc

is provided in Section 14 of the SWGIT guidelinés.describing an authentication issue, Sectior

is

ept
14

notes that an image purporting to be a picture of Paris might be unauthentic if the Waghing

Monument were visible in the background. Docket W18-5, Siegel Decl. ERRS12 at 6. In such
case, the image is unauthentic even if it has eenlaltered since the time it was originally captu
These, and other examples in the SWGIT guideloh@sionstrate that under this definition of the t¢
“authentication,” some human based observations are also needed to determine if a pictur
authentic, and no piece of software by itself can fully authenticate an image. Indeed, VeriPic
expert agrees with this concept. Mr. McKay statdss expert declaration: “A true authentication v
involve multiple steps, which can include both hurbased observations and software based proce
Generally speaking, both are required in order to colecthat an image or video is authentic.” Doqg
No. 123-1, McKay Decl. Ex. M1 at 4. Accongjly, VeriPic’'s purportediefinition of the term
“authentication” is different from the above definition provided in the SWGIT guidéelines.

The SWGIT guidelines also refer to a differemarrower type of authentication. Section
provides: “Forensic Image Authentication is the application of image science and domain exp
discern if a questioned image is an accurate reprégenvéthe original data by some defined criteri
Docket No. 118-5, Siegel Decl. Ex. DS12 at 2. @helelines explain that “Image Authentication
a subtask of Image Analysis[,]” and “Image Auttieaition must not be confused with the requiren
to authenticate evidence as a precondition to admissibility in coldt."Therefore, the guideling

differentiate “Forensic Image Authentication” from “authentication” in the courtroom sense.

® Another authentication issue identified by SWGIT that would require human
observations to resolve is “Detection of Stagin§eéeDocket No. 118-5, Siegel Decl. Ex. DS12 a
9.

"In its briefing, VeriPic also relies on testimony from SWGIT’s former chair Dr. Brueg
support its favored definition of “authenticationDocket No. 124-27 at 90. However, in thg
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testimony identified by VeriPic, Dr. Bruegge refersthe term “authentication” as it is used in the

courtroom, not in the narrower manner advocated by VeriPic. Indeed, Dr. Bruegge mentior
human-based observation in addition to softwanegsses to conduct his authentication anal\Bee,
e.g, Docket No. 122-2, Request for Judidnadtice Ex. 2 at 68:7-69:17, 73:20-74:6, 79:25-82:17,
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This “Forensic Image Authentication” appetarbe the definition of the term “authenticatio

which VeriPic uses in this case. If a software paogcan determine that an image has not been al

”

[ere

since the time it was originally captured by the canmteex) the software is able to determine whether

the digital image “is an accurate representation of the original Hataiever, using this definitio

of “authentication” creates some problems withiFiE’s argument. First, the SWGIT guidelines

h

do

not use the term “Forensic Image Authenticationthie context of digital asset management systems;

rather, the guidelines use the term in the context of “Image Analyis.VeriPic does not assert th
the challenged statements are being used irotitext of image analysis. Second, VeriPic argues
“authentication” is very different from “integritytiut a review of the guidelines shows that the mea
of the term “Forensic Image Authentication” is actually similar to and related to “integrity.”

The SWGIT guidelines state: “Integrity diffesgnificantly from authentication.” Docket N

[at
that

ning

118-4, Siegel Decl. Ex. DS11 at 2. However, in making this statement the guidelines fefer

authentication in the broader courtroomse not “Forensic lage Authentication.Docket No. 118-4
Siegel Decl. Ex. DS11 at 2 (explaining that grty is different from authentication becau
authentication “is the process of substantiatingtti@tontent is an accurate representation of wh
purports to be”); Docket No. 118-8jegel Decl. Ex. DS12 at 2 (explaining that integrity is differf
from authentication because integrity “cannot dematestthe veracity of the scene depicted in
image”). Moreover, Section 13 of the guidelinesmedi“integrity” as the process of “ensur[ing] tf

the information presented is complete and unaltered from the time of acquisition until it

se
at it
ent
the
nat

ils

disposition.” Docket No. 118-4, Siegel Decl. Ex.I1Sat 2. Under this definition, “Forensic Image

8 VeriPic has presented the Court with other liigmathat also uses this narrower definition
the term “authentication.” Doek No. 124-27 at 13-14. Specifically, the “Forensic Imaging
Multi-media Glossary Covering Computer Evidenaz&very (CER), Forensic Audio (FA), Foren
Photography (FP), and Forensic Vod@&V)” defines “authentication” dftJhe process of determinin
whether a recording or image is original, continuous, and free from unexplained alteration
additions, deletions, edits, or artifacts) and is condistéh the stated operation of the recording de
use(il to make it.” DocketdN 119-12, Kwan Decl. Ex. K11 at 1€ee alsdocket No. 119-13, Kwal
Decl. Ex. K12.

® SWGIT defines the term “image analys&s: “A sub-disciplineof Digital & Multimedia

and
BiC

S (@
Ice

Evidence, which involves the application of image science and domain expertise to examjine

interpret the content of an image and/or the image itself in legal matters.” Docket No. 119-11
Decl. K10 at 10.
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Authentication” is a type of “integrity” process. dfoftware program can determine that an image ha:

not been altered since the time it was originaaptured by the camera (i.e., it is an accu

representation of the original data), then the safhvigacapable of ensurirtat the image “presentgd

is complete and unaltered from the time [it was acquired by the camera] until its final dispd$i

fate

ftion.

Therefore, under the guidelines,dfiénsic Image Authentication” allows a person to establish the

“integrity” of the image from time it was captured by the camera, meaning that “Forensic

Authentication” is a subset of “integrity.”

Ima

In sum, the SWGIT guidelines do not supportiP&’s contention that Foray’s statements

regarding authentication are literally false. VeriPic argues that Foray’s statements are false

bec

Foray’s software can only establish the integritgroimage; the software cannot authenticate an image

But, under the SWGIT guidelines, VeriPic's purportfinition of “authentication” is a type d

“integrity” process. Further, that the guidelinestingaword “authentication” to describe an “integrity”

—h

process supports the conclusion that, in the software context, the terms are conflated with edch ¢

Moreover, Foray has presented the Court withlwrted evidence showing that the digital agset

management software industry uses the term “auttaith” when referring to the ability to ensure the

“integrity” of images. Specifically, Foray has presented evidence showing that its competitors

Lin

Systems, QueTel, and DataWorks Plus, refertabéishing the “authenticity” of images by using hash

value technology which ensures that the image is urdifeom the time it is placed in the system—i
ensures the image’s integritgeeDocket No. 100-7, Cox. Decl. EM; Docket No. 98, Temple Dec
Ex. Aat 10, Ex. B at 2-1, 2-2, 2-11, 2-12, 2-16, 2-17; Docket No. 111, Disney Decl. 1 3-6, Ex.
only do these competitors use the term “authenticatiotiiis manner, but VeriPic itself also uses
term in this manner. In the “FAQ” section of its website, VeriPic states:
2. Which is better, Authentication or “Acquisition Authentication™?
In dealing with digital photos, “Acquisition Authentication” refers to knowing that a
photo hasn’t changed starting from whereitters the computemoving forward.
Authentication means knowing that a file hasn’t changed from wheathera took the

picturemoving forward. Knowing a photo is aetfitic from the time you put it into the
system is a half-measure. True authetiboas proving originality over the entire life

19Section 13 of the guidelines provides other exampf “integrity” processes that focus mair
on keeping a proper chain of custody over an image tinertime it is acquired to the time of retrievj
SeeDocket No. 118-4, Siegel Decl. Ex. DS11.
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of the evidence, back to the time the actual picture was taken. VeriPic has True
Authentication . . . .

Docket No. 42-2, Witzke Decl. Ex. A (emphasis imgoral). Here, VeriPic refers to two types
authentication, but both types involve determgnithat the image has not been altered s
acquisition—i.e., ensuring the integrity of the imab&urther, although VeriPic refers to the proc

of determining that an image has not changedstgirbm when it enters the computer moving forw

of
nce
0SS

hrd

as a different type of authentication, VeriPic still uses the word “authentication” to refer fo th

process?

In addition, Foray has presented the Court wittebutted evidence showing that purchase
digital asset management software conflate the term “authentication” with “integrity,” and use t
“authentication” to refer to thprocess of ensuring that an image is unaltered from the time i

entered into the software systéimSeeDocket No. 108, Cox Decl. Ex. A at 47:2-48:25, Ex. B

40:24-41:12, Ex. C at 53:23-54:16, 80:21-81:22; DotN®t127, Cox Dec. Ex. H at 48:5-49:18, B

| at 44:6-21. The oglevidence VeriPic has provided of a purchaser using the term “authentig
in VeriPic’'s chosen manner is an RFP from the d¥eti Transportation Safety Board (“NTSB”). Int

RFP, the NTSB states. “Photo Aatttication is a mandatory requirement. By “Authentication” we

specifically mean the examination of the photothattime it is imported into the system to look
signs that the photos were edited by photo editing softRRI®OR to import into the system arj
PRIOR to acquisition of the photo into the system.” Docket No. 119-8, Kwan Decl. Ex. K7
(emphasis in original). Although the NTSB ugke term “authentication” in the same mannel
VeriPic, the NTSB found it necessary to provideegpress definition of how it was using the term §

to bold and capitalize the word “prior” to make clélaat the software must be able to detern

" The distinction between these two terms éphint of acquisition. VeriPic’s “Acquisitio
Authentication” refers to acquisition by the compuytergram. VeriPic’s “True Authentication” refe
to acquisition by the digital camera.

12 Notably, on the webpage, VeriPic does not attempt to draw the distinction bg
“authentication” and “integrity” that it does now in its briefing.
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13 Both sides agree that these purchasers spangt months, if not a year or more, evaluating

the software prior to making a purchasing decisi8eeDocket No. 45-5, Kwan Decl. | 5ee, e.g.
Docket No. 108-2, Cox Decl. Ex. B at 55:24-56:8, 57:9-58:10.
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whether an image had been altered since the twasitaptured by the camera. This suggests tha

NTSB was not using a common definition of the termttauatication,” or at thgery least that ther

is some other definition of the term “authenticatitmet the NTSB found itecessary to distinguish in

its use of the term. Accordingly, the record befthe Court shows that in the software as

management system industry, both the manufacturéne ebftware and the purchasers of the softy

it the

11

bset

Vare

use the term “authentication” to refer to the prooéssisuring that an image is unaltered from the time

it was entered into the software system.

Finally, the testimony from VeriPic’s experts dast support a finding that the statement

issue are unambiguously false. VeriPic's first ekpdr. McKay, states “authentication’ is common|ly

defined within the law enforcement community as albility to determine whether or not an imagé
video is a true and accurate depiction of the stdbdecket No. 123-1, McKay Decl. Ex. M1 at4. M
McKay states that this is the common definition of the term “authentication,” but he does n
whether it is the only definition of the term. lddition, he does not state that this is how the ter
used when specifically referring to digital assetnagement software. Mr. McKay opines that
ADAMS software cannot authenticate an image undsrdafinition of the term “authenticationld.

at 4-6. But, the definition of “authentication” MvicKay uses is the broad courtroom definition of
term, and no software can authenticate an imatfégsimanner because human based observation
necessary to perform that type of authenticationthe report, Mr. McKay agrees that human ba
observations are necessary to perform a true authentic&ganid. Therefore, because no softwarg
capable by itself of “authenticat” in the courtroom sense of the word, Mr. McKay’s testim
actually supports the conclusion that in the software context, the word “authentication” rg
something else.

VeriPic's second expert, Mr. Goffe, states: “| @ise term ‘authentication’ to verify that n
images have not been manipulated or altered teeprssent the image as originally taken (capture
Docket No. 121-1, Goffe Decl. Ex. Gat Here, Mr. Goffe states that this is how he personally
the term “authentication,” but he does not state hdrethis is the definition the rest of the |4
enforcement community uses when referring totype of software or whether it is the only way

define that term. More importantly, Mr. Goffe’'s expert report supports the conclusion that
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referring to software, the term “authentication” is cateftewith the term “integty.” In the report, Mr.
Goffe opines that Foray’s ADAMS #ware does not “authenticate” under his definition of that t
“because it does not offer authentication to wheriniages were captured and does not show prag
to the integrity of theriginal image.” Id. at 4 (emphasis in original). Here, Mr. Goffe uses the w
“authentication” and “integrity” to refer to theame thing—proving that the image is an unaltg

version of the original image that was captured leycimera. In another example, Mr. Goffe statg

4%

rm
of a
Drds
tred

sin

his expert report: “[T]he ADAMS system can only ‘hehticate’ what has been or is being managed

within their system and not what evidence exiftefibre it was entered into the Foray systeid."at
3. Here, Mr. Goffe uses the term “authenticate’efer to the ADAMS software’s ability to ensure t

integrity of the image once the image has been acquired by the software.

In conclusion, even viewing the evidence in light most favorable to VeriPic, all of the

evidence before the Court supports the finding thtterdigital asset management system indust
is common to use the term “authentication” when referring to “integrity” processes, inc
specifically the use of hash valueEherefore, no reasonable jury could conclude that Foray’s U
the term “authentication” in this context is unambiguously fdls&ccordingly, summary judgment ¢

VeriPic’s false advertising claims with respect to these statements is apprBpriate.

14 VeriPic also specifically challenges Foray’s use of the term “authentication” in the follg
statement: “SWGIT states that the best way to atittega digital assets is to use a hash algorithm

y, it
udir
se (

Df

DWin
that

assigns a hash value to each imadcket No. 124-27 at 15. Attachealthis statement is a footn

citing to page 5, section 13 of the SWGIT guidesin Docket No. 119-1, Kwan Decl. Ex. K1 at 4
Section 13 is entitledBestPractices for Maintaining the Integrity of Dlgltal Images and Digital Vid¢o.”
Docket No. 118-4, Siegel Decl. Ex. DS11 at 2 ffeasis added). Under the header “Methodg for

Demonstrating Integrity,” the very first nied listed is the use of a hash valle. at 4. In addition
the only example workflow in Section 13 that invahe use of digital asset management softw

a workflow that utilizes hash referencds. at 5-6. As explained above, the evidence in the re
shows that in the digital asset management industrypanies use the term “authentication” to r¢
to the ability to ensure the “integrity” of an ineagAccordingly, no reasohke jury cout determing
that this statement in context is unambiguously false.

51nits motion, Foray also argues that it iitked to summary judgment of these claims becg
its software can determine that a digital imageiat been altered since the time it was captured
camera when the ADAMS software is coupled vitiray's WAN Connect product. Docket No. 1
at 10. Because the Court grants summary judgofethese claims on the above grounds, the C
declines to address this additional argument.
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ii. Statement Regarding the SWGIT Workflow

VeriPic also asserts that Foray’s statementrokgg workflow #2 from section 13 of the SWG

guidelines is literally false. Docket No. 124-27 at 15-17. The challenged statement is as follg
NOTE: While some vendors may claim treeg ASCLD or SWGIT compliant, no other
digital evidence management system vemaaonplies with the SWGIT workflow shown
above. ONLY the Foray ADAMS solution meets this requirement!

Docket No. 119-1, Kwan Decl. Ex. K1 B84. VeriPic argues that this statement is literally false in

T

DWS!

two

ways: (1) the SWGIT workflow referenced in Fomgdvertisement is not a “requirement,” but rather

it is “workflow #2” of four “example” workflows listd in that section; an(R) the word “only” is
literally false because ADAMS is not alone amongwsafe consistent with this workflow, sing
VeriPic’'s DPL software is also consistent witlsttvorkflow. Docket No. 124-27 at 16. In respon
Foray argues that this statement is accurate in its context. Docket No. 107 at 16-18.

The referenced workflow is workflow #8m section 13 of the SWGIT guidelineSeeDocket
No. 118-3, Siegel Decl. Ex. DS10 at 6. Section 13 is entitled “Best Practices for Maintain
Integrity of Digital Images and Digital Video.”ld. at 2. Section 13 contains four “Examj
Workflows.” 1d. at 4-8. Each “workflow” is a list of steps users may take in order to achieve
objective related to ensuring integrity. Workflow #2he only workflow that involves the use ol

digital asset management systeBee id. Section 13 states that “[t]he following . . . list of spec

L

ng |

e

—

son
a

fic

workflow examples . . . is not exhaustive as esitimtion requires tailoring a specific process that

should be outlined in an organization’s SOP3d. VeriPic contends that calling an examplg

e a

“requirement” is literally false. Docket No. 124-271& In response, Foray argues that its use off the

word “requirement” does not meé#mat its software is the onlyay to be consistent with the SWG
workflow. Docket No. 107 at 17. Rather, its ADAMS software is one kn@ayto comply with
SWGIT. Id. The Oxford English Dictionary definestiuirement” as “something wanted or neede
Oxford English Dictionary, 3d EdHere, Foray’s use of the wotdequirement” merely conveys th
its software uses a series of steps known tovaeted or needed by the example workflow—
consistent with it, as is written. Foray’s use of the word “requirement” does not excludg

possibility that others can add or change stepseémitrkflow to ensure integrity. Its use here o
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guarantees to customers that Foray’s softwaremaianum, is consistent with the example provig
by SWGIT for ensuring integrity through the use of a digital asset management system.

VeriPic also takes issue with Foray’s assertion ¢im&y its ADAMS software complies witl
workflow #2. VeriPic contends that this use ofwad “only” is literally false because VeriPic's DR
software also complies with the workflow. DetiNo. 124-27 at 17. Howewnehe evidence VeriPi
presents in support of this contention undercutsgsraents. VeriPic’s CEO states that in comply|
with the workflow, DPL “also provideother features to ensure the integrity of digital evidence s
in its systems.” Docket No. 119, Kwan Decl. { 9.riP&’s CEO goes on to exgih: “It is VeriPic’s
position that the most secure method of making @lkothancements to digital evidence is to dq
without making duplicates. There&iVeriPic provides its customers functionality allowing a usg
enhance digital evidence without making copiekl”  10. The process described in workflow
involves making a copy of an image and saving it@avafile whenever the image is viewed or us
for processing. Docket No. 118-3, Siegel Deal. BS10 at 6. VeriPic’'s product cannot be literg
consistent with the workflow—rendering Foray’ statement unambiguously false—where its ¢

allows user to deviate from the steps listed inWakflow. In sum, based on the above evidence

ed

—J
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Court concludes that no reasonable jury could leatecthat Foray’s statements about the workflow

were literally false. Accordingly, summary judgmenVefiPic's false advertising claims with respg

to these statements is appropriate.

C. Conclusion

In sum, VeriPic has failed to provide sufficiavidence to create a genaidispute of fact al
to whether the statements at issue were eitherllitéatse or likely to deceive or confuse consumg
Accordingly, the Court grants summary judgmenplaintiff’s claims for false advertising under t

Lanham Act, violation of the FAL, and violation of the U€®L.

% 1n its motion, Foray also moves for summary judgment of these claims on the groun

pCt

2]

IS,

ds t

VeriPic has failed to provide anyidence showing that the alleged misrepresentations were majteriz

Docket No. 107 at 19-20. In support of this argumieotay has presented the Court with a substal
amount of testimony from purchasers of its ADAMS watte, stating that the identified statements
not influence their decision to purchase Foray’s softw&eeDocket No. 100, Cox. Decl. Ex. Q
36:14-41:8, Ex. R at 44:25-51:21; Docket No. 108x Decl. Ex. A at 33:25-36:10, 37:14-16, Ex
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Il. Plaintiff's Copyright and Copyright Related Claims
Foray moves for summary judgment of plaintitflaims for copyright infringement, induceme
of breach of contract, contributory and induced cighyrinfringement, and violation of the Digit

Millennium Copyright Act. Docket No. 107 at 1-7.

A. Plaintiff's Claim for Copyright Infringement

VeriPic asserts that on or about 2008, Foray abthVeriPic’s Digital Photo Lab software a

nt

=

hd

unlawfully copied VeriPic’'s Calibration Module software into Foray’s Image Calibration Utility

software. FAC {1 16-20. Plaintiff asserts thatay began offering for sale and distributing
infringing software on or around September 20@B.9 19; Docket No. 100-2, Cox Decl. Ex. B at

the
11

(VeriPic’'s Supplemental Responses to Foray’'sringgatories, Set One). In its motion, Foray argues

that there is no evidence supporting VeriPic's allegations. Docket No. 107 at 1. In addition,
argues that the undisputed evidence shows tmatgpiendently created the software at issdieat 4-5.

“To establish copyright infringement, the holder of the copyright must prove both
ownership of the copyright and that there wasiigiement of that copyright by the alleged infringg

N. Coast Indus. v. Jason Maxwell, €72 F.2d 1031, 1033 (9th Cir. 1992¢f also Feist Publ’'ns, In¢.

v. Rural Tel. Serv. Cp499 U.S. 340, 361 (1991) (“To establish infringement, two elements mi
proven: (1) ownership of a valid copyright, and @pying of constituent elements of the work that
original.”). “If the plaintiff copyright holder survives the first step, i.e., it establishes that it owns g
copyright, then the plaintiff must establish infement by showing both access to its copyrigh
material on the part of the alleged infringer and &igl similarity between the copyrighted work g
the alleged infringing work."N. Coast Indus.972 F.2d at 1033. However, even if a plaintiff ma
a sufficient showing of these two elements, a mgd@t can rebut this showing of infringement

demonstrating that it independently created the accused a8a#eT hree Boys Music Corp. v. Bolt

at 19:22-20:24, 39:24-42:11; Docket No. 127, Cox.Eex. H at 48:5-49:18, Ex. | at 44:6-21.
response, VeriPic argues that it is entitled to a presumption of materiality because the stater
literally false and because the statements relasntmherent quality or characteristic of Fora
software. Docket No. 124-27 at 19-22. Becausdburt grants summary judgment of these clg
on the above grounds, the Court declines to address these additional arguments.
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212 F.3d 477, 486 (9th Cir. 200@0/helan Assocs., Inc. v. Jaslow Dental Lab.,,In87 F.2d 1222
1228 n.7 (3d Cir. 1986) (“[Ijndependent creationaizomplete defense to a claim of copyri
infringement.”).

Foray argues that there is no evidence in therdesttowing that it ever had access to VeriP
copyrighted material. Docket No. 107 at 2-4.support of this argument, Foray cites to deposi

testimony from Foray employees where they explanttey observed the use of VeriPic’s softw4

but that they never obtained a copytad software or its source codé. (citing Docket No. 100, CoX.

Decl. Exs. C, D)see alsdocket No. 109, Slaught&ecl. § 4. In response, VeriPic argues that t}
is evidence showing that Foray personnel obtamedpy of VeriPic’'s software. Docket No. 124-
at 25. VeriPic cites to an October 24, 2005 email from Lynn Slaughter, a Foray sales repres
to other Foray employees. Docket No. 124-47, Siegel Decl. Ex. DS32. The email states: “I
getting a VeriPic DVD at the CBD conference that | wéhd in to the office(Our client will bring
me one .. .).Id. This evidence by itself is insufficient teeate a genuine disputefatt as to whethe
Foray obtained access to VeriPic's software. \igwthe evidence in the light most favorable)

plaintiff, the email merely states that the eaygle was attempting to obtain a copy of the softw

jht
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VeriPic has failed to provide the Court with anydance showing that Ms. Slaughter did indeed obLain

a copy of the software. To the contrary, the only e in the record states that Ms. Slaughter n
received a copy of any VeriPic sefire. Docket No. 109, Slaughterdef] 4. Therefore, VeriPic ha
failed to meet its burden of showing that theretisadle issue of fact @& whether Foray had acce)

to VeriPic’s software.

Vel

1S

SS

Moreover, Foray has provided the Court witlhidewmce showing that it independently created

its Image Calibration Utility software by at least 20@0cket No. 107 at 4-5. Specifically, Foray
provided the Court with a declaration from its ssmurode expert, Coral Lerche. Docket No. 97, Lel
Decl. In the declarain, Ms. Lerche states that she revievileel source code for Foray’s Ima:
Calibration software as it was archived in 2005 and as it exists in its current vesign3. Ms.

Lerche states that the only differences betweenwio versions are (1) the introduction of a lice

as
che

je

Nse

manager in place of an ad hoc registration cogesi{@nges related to version changes in surrounding

tools used to develop the software; and (3) initi@nges to the product’'s name and displayed com
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name.ld. Moreover, Ms. Lerche states that there werehanges at all in Foray’s Image Calibrat
Utility software between Novenaln 28, 2007 and September 1, 200D 4. VeriPic has not present
the Court with any evidence challenging Ms. Lerck&sements, or showing that Foray made matg
changes to its Image Calibration Utility softwatering the relevant time period. Therefore,

undisputed evidence before the Court showsRbady independently created its Image Calibra
Utility software by at least 2005, which is well beftire time that VeriPic asserts the accused softy
was modified. SeeDocket No. 100-2, Cox Decl. Ex. B at {dsserting that Foray began selling 4
distributing the infringing software on or arouBegptember 2009). Accordingly, the Court gra

summary judgment of plaintiff's claims for copyright infringement.

B. Plaintiff's Claim for Violation of the Digital Millennium Copyright Act

VeriPic asserts that Foray violated thegiftal Millennium Copyright Act by improperly
circumventing the technological protection measuratsabntrol access to the source code in VeriR
Copyrighted Works. FAC 1 70. 17 U.S.C. 8 120l(§A) prohibits “circumvent[ing] a technologic:
measure that effectively controls access voork protected under [the Copyright ActiRccord MDY
Indus., LLC v. Blizzard Entm’t, Inc629 F.3d 928, 942 (9th Cir. 2010)o “circumvent a technologicd
measure” means “to descramble a scrambled wodedrypt an encrypted work, or otherwise to av(
bypass, remove, deactivate, or impair a technologiealsure, without the authority of the copyri
owner.” 17 U.S.C. § 1201(a)(3)(A).

Foray argues that there is no evidence showiagit circumvented VeriPic's technologic
protection measures. Docket No. 107 at 6-7ngibbocket No. 100-3, Cox.d2l. Ex. C at 32:24-33:22
36:18-37:12). The Court agrees. VeriPic has faibgprovide the Court ith any evidence showin
that Foray obtained access to VeriPic’s softw&ee supr&ection Il.A. If Foray did not have acceg

to the software, Foray could not have circumvetitedechnological protection measures containg

I
I
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the software! Accordingly, the Court grants summaunggment of plaintiff's claim for violation of

the Digital Millennium Copyright Act.

C. Plaintiff's Claim for Contributor y and Induced Copyright Infringement

VeriPic asserts that Foray has induced or maledantributed to the infringement of VeriPic

Copyrighted Works by VeriPic customers. FAC61. A defendant is liable for contributory

infringement of a copyright if it (1) has knowledgeadhird party’s infringing activity, and (2) induce
causes, or materially contributes to the infringing condeetfect 10, Inc. v. Visa Int’l Serv. Ass#94

F.3d 788, 795 (9th Cir. 2007) (citiriglison v. Robertsor857 F.3d 1072, 1076 (9th Cir. 2004)).

Foray argues that there is no evidence of copymdhihgement to support this claim. DocKet

No. 107 at 6. In its opposition, VeriPic fails to identte third-party infringement that is the basig
its claim for contributory and induced copyrightringement. The only edence VeriPic provides i
its opposition is the October 24, 2005 email from Blaughter. Docket No. 124-27 at 25. The er
only shows that Ms. Slaughter wateapting to obtain VeriPic's software from a client. Docket

124-47, Siegel Decl. Ex. DS32. VerRias failed to provide the Cowith any evidence showing th
she obtained the software, and the only evidenceddf®e Court states that Ms. Slaughter ng
received any VeriPic software. Docket No. 10&ughter Decl. § 4. Without evidence of copyri
infringement by a third party, Foray cannot bdlgafor contributory or induced infringemengee
Subafilms, Ltd. v. MGM-Pathe Communications @é.F.3d 1088, 1092 (9th Cir. 1994). According
the Court grants summary judgment of plaingifElaims for contributory and induced copyrig

infringement.

D. Plaintiff's Claim for Inducement of Breach of Contract
VeriPic asserts that Foray intentionally encoedhgnd assisted VeriPic's customers to bre

their end user licensing agreements by allowkogay employees access to and use of VeriR

" Moreover, even assuming Foray had obtained access to VeriPic's software, thef
evidence in the record showingth-oray then circumvented tteehnological protection measureg
the software to access and copy VeriPic’s source code.
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copyrighted works. FAC Y 54. The elementaaause of action for “intentional interference with

contractual relations are (1) a valid contractwaen plaintiff and a third party; (2) defendant

S

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruy

of the contractual relationship; (4) actual breacHisruption of the contractual relationship; and |

resulting damage.Quelimane Co. v. Stewart Title Guaranty Ci® Cal. 4th 26, 55 (1998).

Foray argues that there is no evidence showingtingtntionally induced a breach of VeriPig's

5)

end user license agreements. Docket No. 107 lati&@sponse, VeriPic argues that the evidence ¢ited

in Foray’s motion shows that Foray personnejagyed in a pattern of obtaining direct accesg

VeriPic’s software by inducing customers to violtteir end user license agreements. Docket|No.

124-27 at 25. The evidence cited in the motiotestimony from two Foray employees stating that

VeriPic customers allowed them to view VeriPiDigital Photo Lab software while the customers were

using the program.SeeDocket No. 100, Cox Decl. Exs. C at 13:11-14:22, 16:5-17:11, Ex.[D a

43:1-45:15, 49:13-50:9. The Foray empmesy testified that they never directly used the softwaee

id. VeriPic fails to explain how merely allowing a third party to view VeriPic’s software while

the

customer is using it is a breach of the end user licagrisements. In the FAC, VeriPic cites to several

provisions contained in its end user license agreesmé&AC § 13. But, allowing a third party to vigw

the software while it is in use would not violate any of these provisions.

In its opposition, VeriPic also references the October 24, 2005 email from Ms. Slalight

Docket No. 124-27 at 25The email only shows that Ms. Slaughter was attempting to obtajn th

software from a client. Dockéto. 124-47, Siegel Decl. Ex. DS3¥eriPic has failed to provide t

e

Court with any evidence showing that she obtaineddfitware, and the only evidence before the Court

states that Ms. Slaughter never received anyPiesoftware. Docket No. 109, Slaughter Decl. {|

Moreover, VeriPic has not provided the Court vatty evidence showing that the client mentionef

4.

in

the email was a party to VeriPic’s end user licaggeement. Without evidence showing that there|was

a contract between VeriPic and this particulandtparty, the email does not support VeriPic’s clqi
for inducement of breach of contract.

In addition, VeriPic has not provided the Court with any evidence showing that Foray was

m

aw

of the end user licensing agreements at issue. Therefore, VeriPic has failed to show that Foray
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knowledge of the contracts at issuAccordingly, the Court granssimmary judgment of plaintiff's

claim for inducement of breach of contract.

1. Defendant’s Affirmative Defenses

Foray also moves for summary judgment of itgaféitive defenses of laches and unclean hgnds

Docket No. 107 at 18-22. Because the Court gramtsmary judgment of all of VeriPic’s claims,

Foray’s motion for summary judgment of these affirmative defense is moot, and the Court need

address these arguments.

CONCLUSION

For the foregoing reasons, the Court GRANT Sd@déat’s motion for summary judgment. Th
Order resolves Docket Nos. 93, 141.

IT 1S SO ORDERED.

Dated: February 11, 2014 %Mﬂu Mﬁﬁ—“

SUSAN ILLSTON
United States District Judge
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