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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

CHINHANG SHIH, Case N012-cv-03850NC
Plaintiff, ORDER GRANTING DEFENDANT 'S
MOTION FOR SUMMARY
V. JUDGMENT AND DENYING

PLAINTIFF 'S MOTION FOR
MICHAEL J. ASTRUE,Commissioner of SUMMARY JUDGMENT

Social Security
Re: Dkt. Ns. 16, 17
Defendant.
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Plaintiff ChinhangShih seeks judicial review of the Commissioner of Social
Securitys final decision finding her ineligible for Supplemental Securigpime (SSI')
benefits due to excess resources. Both parties move for summanejigiglaintiff move
in the alternative for remand for further administrative proceedings.is$tes are (1)
whether substantial evidence supptiie ALJs finding that Shih did not rebut the
presumption of ownership of a joint account, and (2) whether refoaedaluation of new
evidencas appropriate.

Because both partigmveconsentedo proceed befora magistrate judgehis Court
has jurisdictiorunder 28 U.S.C. § 636(c)Dkt. Nos. 6, 7.For the reasons set forth belov
this CourtGRANTS defendarits motion for summary judgmenmé DENIES plaintiffs
motion for summary judgment.
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|. BACKGROUND

A. Agency Review

On December 4, 2008, Shih filed an application for SSI, and wategraenefits,
with payments beginning in Janu&§09. A.R. 121621 In June2009, he Social
SecurityAdministration (SSA’) learned of a joint bank account opened under’Shih
former name, Mei Ling Larrand the name of her brother, Man Chung Lam. A.R. 12.
balance in the joint account exceeded th@@2 SSI limit. A.R. 12. As a resulthduly
24, 2009, the SSA notifieBhih that her benefits weseispended effective September
2009. A.R. 22. On August 17, 2009, the SSA assessed an overpayment of $7,500
Shih. A.R. 37. On October 6, 2009, Shih requested reconsideratididigputed thdact
and amount of overpaymehtA.R. 45. Shih failed to appear for a scheduled informal
telephone conference and tB8Aaffirmed its initial decision. A.R. 47.
B. Administrative Review

On February 4, 2010, Shih requested a hearing before an Adntivéstraw Judge
(“ALJ"). A.R. 60. On September 2, 2010 at a hearing before ALJ Michael J. Kopick
Shih, with the help of an interpreter, appeared with counsel DMedidaris, and testified
regarding the ownership of the joint account. A.R. 95;041

1. Shih's Testimony and Additional Evidence

Shih testified that she is a Buddhist monk with no source of iacofR. 99, 100.
She is supported by friends and other Buddhists followers, who give her food and cg
pay her monthly rent of $408. A.R.-990. Shih has a checking account, with
approximately two to three hundred dollars in it. A.R19®. She testified that before
she became a Buddhist, her name was Mei Ling Lam. A.R. 100. Shdud@mwledge
of sharing a joint bank account with her brother Man Chung LarR. 200. She testified
that she only learned of the account when the SSA mailed mttetier. A.R. 101. She
further testified that after the closure of the joint account in Fep@@10, she never
received any of the money@does not know what happened to the money. A.R0B02

In support of her claims, Shdlsosubmitted into evidence certain documents
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allegedlycorroborating her testimony. These incldd@) asummarysigned by Shih’s
sister, Miu Ling Lampf a mnversation between Medearis avidi, (2) a letter from
Danny Chin of GBC International Bank, and (3) a letter from 'SHinother, Man Chung
Lam.

Thesummary of the&onversation with Miu Ling Lanassertedhat over twenty year
ago, Miu opened an accoyaintly in Shiisformer namendin the name of Shils
brother, Manat Sincere Savings Barhich later changed its name to GBC Internatio
Bank) A.R. 89. According to the summary, Miu stated the reason for opening tloeratc
wasthatshe was gaig to be out of the country, and wanted her sister and brother to |
able to send her money. A.R. 89. Miu, however, never told Shih or hban the
account. A.R. 89. The summary also explains thatdgened the account because shg¢
wanted the gift théank provided new account holders. A.R. 89. The letter submitte
Man statedthat Miu opened the account for the purposes of estate distribbgoause sh
often gets sick. A.R. 67. Man also maintained that Shih and hetlthve any
knowledge 6the account. A.R. 67When asked about why Miu opened the accdsinit)
stated that she did not know, but recalled telling Miu heiaksecurity number a long tim
ago. A.R. 102. When asked about her broghletter, stating that the account was ope
for Miu’s estate distribution, Shih testified that she does not kngthiag about her
sistets illness. A.R. 102.

Shih also submitted a letter from GBi@ernational Bankwhere the account was
created.Danny Chin, Assistant Vice President and Customer Servicadéaof the bank
responding to a request from Shih to remove her name from the gtatetthat the

account‘'was opened in good faith of the awareness of both account hbldeRs. 63.
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GBC International Bankeports that since the account opening, to July 2009, the accoun

was reported under Sheformer name, Mei Ling Lam, and under Isecial security
number, with interest income statements sent to her each year. A.Ré&ttéralso
reportedthat on August 26, 2008, GBIGternational Bankeceaved a signed lettdrom

Mei Ling Lamrequesing to reactivate the accounf.R. 63 Shih testified that the letter
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from GBC International Bank discussing the removal of her nametfireaccount was

sent to Mius address. A.R. 103. Shih learned of the letter after Miu gave it to her. A.

103. Itis unclear why the letter was sent to diaddress. Shih also testified that she

lived with her sister, and used her address as her mailingsadabeecently as 2007. A.R.

104.

2. The ALJ’s Findings

On October 28, 2010, the ALJ issued his decision, finding thatvi&ms not eligible
for SSI benefits under sections 1602 and 1611 of the Social $e&atiand that she was
overpaid $7,500 for January through August 2009. A.R. 14. ThddAindl that despite

her assertions to the contraBhih was aware of the joint account at the time she applied

for SSI, as evidenced by the letter from GBC International Bahich statedhat in
August 2008, four months before she applied for SSI, Shih asked tovagattie dormant
account. A.R. 13. Furthdne foundthat thestatementsegardingownership angburpose
of opening theaccount did notring true” A.R. 13. Specifically, the ALJ found that the
statements by Man, whasserted that the account was opened for estate distribution
because Shil sister was sickly, and Miu, wlasserted that the account was opened s
that Shih and her brother can send her money while she travelednearsistent. A.R.
13. Because of these reasons, the ALJ foundstiatdid not rbutthe presumption of
ownership of the joinhccount. A.R. 13. As such, the fundsreconsidered Shik until
the closing of the account, and, as a reSliiti s resources exceeded the $2,000 limit
through February 2010. A.R.-13}.

3. The Appeals Councils Denial of Review

Shihrequested reconsiderationtbe ALJs decision from thé&ppeals Council on
November 5, 2010, arguing that the A4 dlecisiorf was not supported by substantial
evidencé and“[was] based on legal errbrA.R. 8. Shihalso requested more time to
submit legal briefing and more evidence. A.R. 8. The Appeals ddaand no reason tq
reviewthe ALJs decision, and denied Shslrequest for review. A.R. 2.
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IIl. STANDARD OF REVIEW

A district court hashe“power to enter, upon the pleadings and transcript of the
record, a judgment affirming, modifying, or reversing the decision o€tmamissioner of
Social Security, with or without remanding the case for a rehear#yJ.S.C. § 405(g).
The decisiorof the Commissioner shoutanly be disturbed if it is not supported by
substantial evidence or it is based on legal érrBurch v. Barnhart400 F.3d 676, 679
(9th Cir. 2005) (internal quotatianarks anctitationomitted). “ Substantial evidence is
more than a mere scintilla but less than a preponderamiagyliss v. Barnhart427 F.3d
1211, 1214 n.1 (9th Cir. 2005) (citatiomitted). It is evidence that a reasonable mind
would accept as adequate to support the conclusibnA reviewing court must consider
the entire record as a whole and may not affirm simply by isolatisgecific quantum of

supporting evidencé.Robbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th Cir. 2006)

(citation omitted).“Whereevidence is susceptible to more than one rational internetati

the ALJs decision should be uphéldRyan v. Comin of Soc. Se¢528 F.3d 1194, 1198

(9th Cir. 2008) (internal quotatianarks and citation omitted). A decision of the ALJ wiill

not be eversed for errors that are harmleBsirch, 400 F.3d at 679.

In addition,credibility assessments are often necessary in hearings before an ALJ

Hudson v. BowerB49 F.2d 433, 434 (9th Cir. 1988). If an At dlecision is based on a
credibility assessnmg, “there must be an explicit finding sswhether the testimony was
believed or disbelieved and the testimony must not be entiigdpunted because there
a lack of objective finding. Id. at 43435 (citations omitted An ALJ’s credibility
assesment must be given great weighd. at 434.
[ll. DISCUSSION

Supplemental security is a neellased program, and thus, a claimant must esta

a financial need to qualify. 42 U.S.€1382 In order to be eligible for benefits, claima

mustnot have resouraegreater than a certain limitd. at § 1382(a)(1). Money in a

vas

blish

nts

financial account is considered a claimamesourceif the claimant owns the account, and

can use the funds for his or her support and maintenance. 20 CAKR1808(a).
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Ownership of the account is determined by looking at how theithdil holds the accoun
which is reflected by how the account is titldd. If the account is jointly held by one ot
more SSI claimantsheclaimant is presumed to own all the funds in the accdanat §
416.1208(c). This presumptionsgccessfullyebutted if the claimant furnishes evideng
and establishes that some or all of the funds in the account 8eloog to him or herld.

at 8 416.1208(c)(3). Specifically, to rebut the presumption, the ataimust:

(1) submit his/her statement along with corroborating statememis fro
other account holders, regarding who owns the funds in the joint
account, why there is a joint account, who has nigg®sitso and
withdrawals from theccaint, and how the withdrawals halveen
spent;

(2)  submit account records showing deposits, withdrawals, andshtere
(if any) in the months for which ownership of funds is at issue; and

(3) correct the account title to show that the claimant is no longer a c
owner if the individual owns none of the funds; or, if the claimant
only owns a portion of the funds, separate the funds owned by the
other account holder(s) from his/her own funds and correct the

account title to show that the funds are setahned by he
claimant.

d. at § 416.1208(c)(4).

Here, the ALJ did nadliscussShihi's record submissions, but it appears st did
submitstatements showing account activities from March 2007 to Mai@h 20.R. 50-53
The document indicates deposits and paid interest, butitheoandication that
withdrawals were made. The ALJ did find that Stwhrected the account title to show t
only Shilis brother, Man Chung Lam, solely owns the accodnR. 13. The ALJ
however, found that Shih did not rebut the presumpfawnership because she failed
meet the first prong. A.R. 1465pecifically, theALJ found that Shih did not submit
sufficient statements regarding who owned the account anddlen for the joint accour
A.R. 13.

Shih argues that the Alsldecision is not supported by substantial evidence and
should be reversed becaysgthe letter from théank showing that Mei Ling Lamsked
to reactivate the joint account in August 2008 does not suffigidisicredit Shihs

testimony that she did not know abdi accountand (2) the ALJ improperlfound
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Shih's testimony not credible on the basis that her brother and sistatements about the

account werénconsistent Dkt. No. 16 at 48. The Court disagrees with Shiresguments
A. The ALJ Properly Applied the Requirements for Rebuttal of Joint Ownership.
As an initial matter, Shih argues that the ALJ misapplied tim g@ount ownership
regulation and thus committed legal error‘bgncluding that Ms. Shih failed to rebut
ownership of the account, where not having opghedccount, she could not possibly
explain why there was a joint accotinDkt. No. 16 at 45. This agument fails because
has no legal or factual basis. First, Shih provides no legal suppbegrfoontention that
the first prong of the rebuttal standard somehow does not app# éfdimant contends s
has no knowledge of the account. Sec@idh's argument that the ALJ appliedn
impossible standatdnisconstrues the ALS decision. The ALJ did not hold that Shih

failed to rebut the presumption simply because she did not prayie one reasdrfor the

joint account.SeeDkt. No. 18 at 1.Rather, the AL¥ decision was based on the findings

that Shih did know about the account, and that the statentengsismitted regarding
account ownership and the reason for the joint account did garu@. A.R. 13. As

discussed below, these findings are supported by substantiahegi

B. The ALJ’s Finding That Shih WasAware of the Account IsSupported by
Substantial Evidence.

Shihfurtherasserts that she did not know of the account until the S84éulin
2009, and thus, there is no way she could have owned funds irctaaicDkt. No. 16 af

5-6. In his decision,ite ALJdisbelieved Shits testimony and arguments that she did not

know about the accounpointing that there was objective evidence that Shih asked t
reactivate the dormant accodiotir months before she applied for S&hd that Shils
family inconsistently described the reasons for the existente afccount. A.R13. Shih

essentially argues that the GB@ernational Banketter, which dates that Mei Ling Lam

asked to reactivate the joint account in August 2008tsubstantial evidence. Dkt. Ng.

16 at 67. Specifically, Shih argues that becatisdt no time did the Bank assert that it

was in fact Ms. Shih who reactivatdte account,the Banks letter merely shows that
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“someone using the nariidei Ling Lam opened and activated the accduamd thust is

not“dispositive proof. Dkt. Nos. 16 at 7; 18 aB. While Shih speculates as to the factg of

the case, it is not within the province of this Court to reevahaats. Ryan 528 F.3d at
1198. There is nabjective evidencer any other testimony in the record showihgt
someone other than Shiquested the reactivation of the accaumivhy the account was
reactivated “Where evidence is susceptible to more than one rational inegrprethe
ALJ’s decisions should be uphéldd.

Becauseshih does not provide any objective evidence tdywéier assertionsand
only provides her own testimongnd Mius and Mans inconsistenstatementshie ALJ
wasentitled to disregarther seliserving statementsSeeHudson 849 F.2d at 434(n
determining whether a claimant has spent or retained excesscess@n ALJ is free to
disregard selserving statements that cannot be verifigcdee alsdNyman v. Heckler779

F.2d 528, 531 (9th Cir. 198%)[A] claimants selfserving statements may be disregard

to the extent they are unsupported by objective findihgsVhile Shih also argues that the

lack of substantial withdrawals is consistent with her claiemdtina know about the
account, that evidence is also susceptible to multiple exmpasaSeeDkt. No. 16 at 7.

Shih might not haveeeded to make withdrawals due to her receipt of SSI berzefds,

ed

could haveefrained frommaking withdrawalsin the hope of getting her benefits reinstated

after they wereevoked This Court is not in a position to resolve such conflicts in the

evidence. Instead of relying on Shehseltservingor speculativestatenents, the ALJ cited

to evidence in the record that Shih was aware of the account, sakgifice Januar9,
2010 ktter from GBC International Bank, which states that on Augus2@@B, Mei Ling
Lamrequestedo reactivate the bank account. A.R. 13, 63. The letter also statéthib
account was opened in good faith of the awareness of both ataddats. Initially and
until July 2009, the account was reported under your [Mei Limg’ §psocial security
number, with interest income statements sent each yaaR. 63. Accordingly,the ALJs
finding that Shih was aware of the account is supported by stibsgandence in the

record.
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C. The ALJ Properly Discounted the Statements from Shits Brother and Sister
Regardingthe Ownership of the Accountand Why It Was Opened.

(D

Shih asserts that the Atérred in finding that Ms. Shih lacked credibility becaus
her brother and her sister hdiffering explanations of the purpose of the joint accdunt
Dkt. No. 16 at 8. Those differing explanations, Shih argues, are irrelevant to her
credibility because she only testified that she was unaware of¢bard, and dighot
speculate as to why the account was opened. Dkt. No. 16 at 8. étpaswaddressed
above, the AL'3 finding that Shih was aware of the account is supported by sti@ista
evidence.Moreover,the ALJproperlyevaluated the lay testimony provided by Man and
Miu.

Lay testimony is evidence that an ALJ must take into accoulassihe or she
expressly determines to disregard such testimony and gassiegermane to each
witness for doing soLewisv. Apfe] 236 F.3d 503, 511 (9th Cir. 2001). The ALJ is not

required to discuss every witnéssestimony on an individualized basMolina v. Astrue

674 F.3d 1104, 1114 (9th Cir. 201Rather, if the ALJ gives germane reasons for rejecting

testimony by one witness, the ALJ need only point to thos®nsavhen rejecting similat

testimony by another witnestd. While these rules are generally applied when evaluating

lay testimony for a claimatd excess pain claim, use of these credibility rules to evaluate
testimony in arexcess fundsontextis not unprecedentecsee, e.gHudson,849 F.2d 443
(applying rules governing credibility in the pain context frGotton, LewinandNyman v.
Heckler, 779 F.2d 528, 531 (9th Cir. 1985) to the excess funds context).

The ALJ here specifically stated that the reasons providedibysSamily for the
existence of the account were inconsistent. A.R. 13. In his dediseoALJreferred tahe
letterfrom Shilis brothemndconversation with Shik sister. The ALJ ponted out that,n
his letter, Marexplainedthat the purpose for opening the account was for estate
distribution, because Shihsister was sickly at the tima.R. 13 (citing A.R.67), and that
Miu explained that she opened the account because she plarnreat!| and wanted to

provide Manand Shih a way to send her money. A.R. 89. Based on these irscisist
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the ALJconcluded that thsetatementsegarding account ownership and the reason for
joint account were not crediblethey“did not ring tue” There are also other
inconsistencies in the record. For example, if the reasons fomgyptke account were fo
Miu’s benefit, whether it be estate distribution or for her travel, it ieanwhy Mius

name was never on the account. Further, if the account always éxtkonigliu, it is odd

the

that after the removal of Shdiname from the account, the account solely belonged tg Man.

While concise, the ALJ provided a specific and germane reasorsfegdrding these
statements.

Shih further asserts that while the purported reasons for opemiagdtbunt differ,
they are not mutually exclusive, atiliu Ling Lam certainly could have had multiple
motivations for opening the accountDkt. No. 16 at 8.However, where¢he evidence is
susceptible to more than one rational interpretation, preced¢aiiedithat the AL3
determination must be uphel&eeRyan 528 F.3d at 1198The fact that there could be
multiple explanations for the existence of the account is pod@er ground for this Court
to reverse the AL3finding that Mans and Mius statementaerenot credible.

Finally, Shih argues that the fact there were differing reasons forigteree of the
account is unimportant becaudmth stated that it veaMiu Ling Lam who opened the joi
account, notlaimant” Dkt. No. 16 at 8. This argument ignores the Alfinding that the

statements regarding who opened the account and why wereedible. Moreover, the

nt

pertinent inquiry heréocuses orthe ownership of the account, not who opened it. Even if

Miu opened the account, that account wt@sin Shihi s former name, and thus Shih was
presumptively the owner of the account with a legal right to acbedsindsunless sh
rebutted that presumption. For the foregoing reasons, the Courtlhaidise ALJs
finding that Shih failed to rebut the presumption of account cstii@is supported by
substantial evidence.

I
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D. Remand For Evaluation of New Evidence Is Not Warranted.

Under 42 U.S.C. 8§ 405(g), in determining whether to remand a case iofligdiy

evidence, the Court examines both whether the new evidencéeiBahi a determinatior

-

and whether a claimant has shown good cause for having fapedgent the new evidence

to the ALJ earlier Mayes v. Massanar276 F.3d 453, 4662 (9th Cir. 2001). To be
material under section 405(g), the new evidence must‘deactly and substantially on t
matter in disputé. Id. at 462 (citation omitted Thereneeds to ba“reasonable
possibility’ that the new evidence would have changed the outcome ofrthiristdative
hearing.ld. To demonstrate good cause, the claimant must show that temexidas
unavailable earlierKey v. Heckler754 F.2d 1545, 1551 (9th Cir. 1985If hew
information surfaces after the Secretarfinal decision and the claimant could not have
obtained that evidence at the time of the administrative pditg, the good cause
requirement is satisfied. Seee.g.,Booz v. Seéy of Health & Human Serviceg34 F.2d
1378, 1380 (9th Cir. 1984) (finding good cause where the claimart notubfford medica
examinations, and thus was unable to obtain evidence).

Shih'snewevidence include(l) a letter from Danny Chin, a customer service
manager for GBMnternationalBank stating that the signature Shih submitted on her
request form for bank records‘imconsistent with the signature [GBernational Bank
has on filg; (2) anotarized authorization form for release of information from Shih wit
signature of her full name, and @ur withdrawal slips from GBGQnternational Bink with
the signature ofM. Lam,” dated June 25, 2009, January 8, 2010, and two slips dated
Februay 3, 2010 SeeDkt. No.16-1.

First, Shih has failed to show good cause for not presentingvitlenee earlier.
Shih does not contend that the evidence was unavailableadnstee staté'the bank only
recently agreed to turn over these documenidg. Shihs new counsél. Dkt. No. 16 at 9
The bank records were requested by Doris Ng, who became totiressord for Shil just

before she filed the instant federal actiokt. No. 181 at 1. Shih has not presented
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sufficient facts for the Court to determine that there is good cautieefdelay in obtaining
this evidence. UnlikBooz it is unclear why Shih could not have obtained the evidenc
earlier, and Shih does not demonstrate that the evidenaenaaailable during her hearir
before the ALJ or when she requested reconsideration before thelé\Bard. As such
without good cause, this Court cannot remand to the Secretary foatawa of new
evidence.

With regards to materiality, Shih does not demonstrate thatigsrasonable
possibility the new evidence would have changed the outche administrative
hearing. According to the reply and supporting declaration by Sbounsel, Shih will
testify that the signature on the withdrawal slips is not heks. Nbs. 18 at 6; 14 at 2.
Shih speculates thait will show that the signature provided to the Bank does rlonigé
to her, which will greatly substantiate her claim that she didpen, reactivate, or acces
the acount Dkt. No. 16at 6. It isunclearhowever, how this evidend¢elpsShihrebut
the presumption of ownershigsit only calls for more speculation. The evidence does
appear to contain the signature that GBC International Bantrhfile. Furtter, Shih does
not offer any explanation as to who signed the withdrawal ahgst is unclear as to
whether the signature on the slggually belongto Shih orMan Chung Lam. Because
most of the slips are signed M. Lam, it could refer to either Meaar ManLam. This is
especially confusing because Man Chung lsamme appearsn top of the slips more
often than Shits former namelf the signature belongs to her brother, the withdrahgl
dated June 25, 200@hich predates the 8Ss notice to Shih about the account, would
arguably inconsistent with his statement that he did novlatmout the accountin any
event, this evidence only produces more speculation with regetttsissue ofownership
of the account. As such, remand for evaluation of new evidencewaneinted.

I
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V. CONCLUSION
This CourtGRANTS defendaris motion for summary judgmemind DENIES
plaintiff’s motion for summary judgmenihe ALJs findings are supported by substant
evidence. This CouENIESremand because plaintiff saot demonstrated good caus
IT IS SO ORDERED.

Nathanael M. Cou$|
United States Magistrate Judge

-

Date: April 23, 2013
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