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y of Marin et al Doc.

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

LYNETTE FRARY, Individually and as No. C12-3928 MEJ

Administrator of the Estate of Anthony Brandon

Carmignani, Deceased, JAMIE BALL, as ORDER RE: DEFENDANTS’ MOTIONS
Natural Guardian of Amaya Carmignani, a TO DISMISS

minor, and HEATHER HOWARD,
(Docket Nos. 11, 20)
Plaintiffs,

VS.

COUNTY OF MARIN; CITY OF NOVATO;
SHERIFF ROBERT T. DOYLE, CHIEF
JOSEPH KREINS, DEPUTY RACHEL
HAMMER, OFFICER THOMAS
MACKENZIE, OFFICER MICHAEL DUNN,
OFFICER STEPHANIE COMMISTO, and
DOES 1 to 50, Inclusive,

Defendants.

INTRODUCTION
Plaintiffs Lynette Frary, Jamie Ball as guard@an behalf of minor Amaya Carmignani, an(
Heather Howard (“Plaintiffs”) bring this civil rights action under 42 U.S.C. § 1983 against
Defendants County of Marin, Sheriff RobertBoyle, and Deputy Rachel Hammer (the “County
Defendants”), and City of Novato, Chief Josepleikds, and City of Novato Police Officers Thomza
Mackenzie, Michael Dunn, and Stephanie Comm(#te “City Defendants”) stemming from the
death of Anthony Brandon Carmignani, who dieGafrug overdose while in custody at the Mari
County Jail. Compl., Dkt. No. 1. Before the Court is the City Defendants’ Motion to Dismiss
Plaintiffs’ Complaint for failure to state a claim under Federal Rule of Civil Procedure (“Rule”)
12(b)(6), (Dkt. No. 11 - “City Motion”), and the County Defendants’ Joinder in the City Defend
Motion and Motion to Dismiss under Rule 12(b)(@kt. No. 20 - “County Motion”). Plaintiffs

25

S

ant:

Dockets.Justia.cq

m


http://dockets.justia.com/docket/california/candce/3:2012cv03928/257566/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2012cv03928/257566/25/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

have filed Oppositions, to which the City Defendants and County Defendants have each filed

Replies. Dkt. Nos. 21-24. Pursuant to Civil Local Rule 7-1(b), the Court finds this matter suifable

for disposition without oral argument and VACATES the January 10, 2013 hearing. After cargfull

considering the parties’ briefs and the controlling legal authorities, the Court hereby GRANTS$
PART and DENIES IN PART the Defendants’ motions for the reasons set forth below.
BACKGROUND

The relevant facts as taken from Plaintiffs’ Complaint are as follows. On July 29, 2011

Officer Dunn investigated a reported domestic dispute between decedent Anthony Brandon
Carmignani and his wife, Heather Howard, for his vandalism of her automobile. Compl. § 32
During the course of the vandalism report, Howard advised Officer Dunn that Carmignani had
narcotics in his possessioid.  33. Officer Dunn broadcast a request for all City of Novato
officers to locate and arrest Carmignald. 1 34.

Officer Mackenzie saw Carmignani walking in frasfta local store and went to arrest him|
Id.  35. Carmignani tried to flee, then submitted to arrest and was handcuffed, pat searched

weapons, and placed in the rear of Officer Mackenzie’'s squadddy 36-37. Officer Mackenzie

IN

for

failed to detect several controlled substances and other pills in Carmignani’s pockets during the

search for weapondd. { 38. Officer Mackenzie then transferred Carmignani to Officer Dunn,

who placed him in the back of his patrol car for transport to the Marin Countydefil.39. Officer

Dunn assumed Officer Mackenzie thoroughly seaglcBarmignani and did not conduct a separate

search of his ownld. { 40. Officer Dunn did not attempt to locate or seize the narcotics Howar
said were in Carmignani’s possessidd. § 41. Neither officer searched Carmignani for items,
other than weapons, that might be dangerous to himself or otdefs42. Medications in
Carmignani’s possession remained undeteictéds front pockets as Officer Dunn drove

Carmignani to the jail facilityId. 7 43.

d

During transport to the jail, Carmignani moved his handcuffed hands from behind his Qack

the front of his body and nearly removed his sHidt.q 44. Officer Dunn did not return

Carmignani’s hands to behind his badH.  45. Carmignani asked Officer Dunn to open the car
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window, which Plaintiffs allege is a telltale sign that Carmignani was hoping to dispose of
something.ld.  46. Plaintiffs contend Carmignani retrieved several pills from his pockets ang
ingested them, and they contend Officer Dunn eislagr this or could have seen it if he had beer
properly monitoring Carmignanid. I 47.

When they arrived at the Marin County Jail at approximately 3:30 p.m., Carmignani w4
cooperative with deputies processing hird.  48. County jail staff searched Carmignani and
found several pills he was unable to retrieve from his pockdt§] 49. Carmignani admitted to ja
staff he had ingested some of the pills before his arrival at thdgal.50. Plaintiffs contend
County jail staff observed Carmignani’'s eyes were dilated, that he was red and “loopy”, and t
knew he had a history of substance abuse that was noted in his jail rddoff{s51-54. In the
early evening, a jail nurse noticed Carmignani appeared drowsy, and he told jail staff he wou
“crash hard” because of pills he had takésh. {9 56-57. Carmignani was placed alone in a cell i
the Administrative Segregation portion of the jail rather than with another infch$58. No
special efforts were made to monitor his medical condition after he was placed alone in tlte ¢
1 59. Guards monitoring the area could see into only a small portion of the cell in which Carn
was placed.d. § 60.

At approximately 10:24 p.m., seven hours after Carmignani was in custody, Officer
Commisto was at the jail to serve papers on Carmignani, and she had a conversation with hij
time. Id. 11 61, 69. Plaintiff Frary, Carmignani’s mother, previously advised Officer Commistg
he had taken a large number of narcotics and other medications from her home, that she wot
was in danger if he ingested a large number of the missing pills, that she believed Officer Co
should determine the number of pills found on Carmignani after his arrest to determine how n
ingested, and that Officer Commisto should pres@armignani ingested whatever number of pi
were not recoveredd. 11 63-66. Officer Commisto promised to communicate Frary’s informa
to the jail staff, but either she failed to convey such information or such information was ignor
jail personnel.ld. 1 67-68. Carmignani’'s conversation with Officer Commisto was the last tin

was seen conscious or moving within his cédl. 1 69.
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At approximately 3:00 a.m. on July 30, 2011, an inmate in a neighboring cell heard
Carmignani snoringld. § 70. Soon thereafter, sometime between 5:00 to 6:00 a.m., Deputy
Hammer and two volunteer inmates attempted to serve Carmignani bredt#f§stl. One inmate
said he saw Carmignani breathing and the otheaia observed and stated out loud that he did 1
look well. 1d. 1§ 72-73. Carmignani displayed no reaction to their shouts and banging, which
continued for about a minutéd. § 74. Deputy Hammer made no attempt to further investigate
Carmignani’s medical condition or have othédesso; instead, she reported that Carmignani had
refused breakfast and moved to the next dell Y 75-76.

At approximately noon, “Sergeant Hernandez” (who is not a party in this case) found t
although Carmignani’s body was warm to the touch and his lips appeared moist, he was
unresponsive, not breathing, and had no puidef{ 78-79. Carmignani could not be revived an
was declared dead shortly after arriving atKlaeser Medical Center emergency room in San
Rafael. Id. 11 80-81.

Plaintiffs filed the present Complaint on July 26, 2012. In their Complaint, Plaintiffs all
that Defendants utilized improper arrest procedures, failed to act upon information relating to
Carmignani’s health that had been provided by his wife and mother, failed to convey vital
information to those responsible for ensuring his health and safety while in the jail, failed to p
competent medical care and treatment, manifesteliberate indifference to Carmignani’s rights
under the United States Constitution and California law, and caused his wrongfullde§t83.
Plaintiffs bring seven causes of action: (1) at@ns of the First, Fourth, Fifth, Eighth, and
Fourteenth Amendments of the United States Constitution under 42 U.S.C. § 1983 against H

Mackenzie, Dunn, and Commisto in their individual capacities; (2) supervisory liability under 4

U.S.C. § 1983 against Sheriff Doyle and Chief Kreins; (3) municipal liability under 42 U.S.C. §

1983 against Marin County and the CityNivato; (4) wrongful death under California

Government Code section 845.6 against Hammer and Marin County; (5) violation of Californiga

Civil Code section 52.1 against all Defendants; (6) negligence against all Defendants; and (7

survival damages against all Defendants.
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On September 24, 2012, the City Defendants filed their Motion to Dismiss. Dkt. No. 1

.

The City Defendants argue that the Complaint is subject to dismissal because: (1) Plaintiffs’ first

count for violation of civil rights under 42 U.S.€.1983 fails to state a claim against the City
Defendants; (2) Plaintiffs’ second count for supearmdiability fails to state a claim against Chief
Kreins; (3) Plaintiffs’ third count for municipal liability under 8§ 1983 fails to state facts sufficier
state a claim against the City of Novato; (4)fifta count for violation of California Civil Code
section 52.1 fails to state facts sufficient to state a claim; and (5) Plaintiffs’ sixth and seventh
for negligent wrongful death and survivorship failstate facts sufficient to state a claird. at 1-2.

On October 9, 2012, the County Defendants filed their Joinder in the City Defendants’
Motion, as well as their Motion to Dismiss. Dkt. No. 20. The County Defendants incorporate
arguments made by the City Defendants and add that: (1) the Complaint does not implicate t
County Defendants regarding any violation af fourth Amendment; (2) Carmignani was not a
post-conviction prisoner within the meaning of the Eighth Amendment; (3) Plaintiffs set forth |
Fourteenth Amendment violation under § 1983 because they cannot demonstrate either Cou
Defendants’ intent to punish Carmignani or thatprietrial detention was unrelated to a legitimat
government goal; (4) Plaintiffs’ Complaint allegesfacts demonstrating Sheriff Doyle engaged
wrongful conduct or that such conduct was connected to any constitutional violations suffere(
Carmignani; (5) the Complaint fails to support municipal liability; (6) the fourth cause of actior
under California Government Code section 845.6 fails to allege the requisite facts establishin
County Defendants knew or had reason to know @gorami needed immediate medical care; ang
(7) the fifth, sixth, and seventh causes of action (under California Civil Code section 52.1 and
general negligence) fail for lack of allegations of violence or intimidation, unavailability in a
wrongful death action, and lack of allegatiof breach of mandatory statutory dutg. at 4-9.

LEGAL STANDARD

A court may dismiss a complaint under Rule 12(b)(6) when it does not contain enough

to state a claim for relief that is plausible on its faBell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007). “A claim has facial plausibility when th&intiff pleads factual content that allows the
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court to draw the reasonable inference that the defendant is liable for the misconduct alleged.

Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). “The plausibility standard is not akin to a ‘probab
requirement,’ but it asks for more than a sheer possibility that a defendant has acted unlalfu
(quotingTwombly, 550 U.S. at 557). “While a complaint attacked by a Rule 12(b)(6) motion to
dismiss does not need detailed factual allegatepsintiff's obligation to provide the ‘grounds’ @

his ‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitatig

lity
y.”

f

n o

the elements of a cause of action will not do. Factual allegations must be enough to raise a fight

relief above the speculative levelTwombly, 550 U.S. at 555 (internal citations and parentheticg
omitted).

In considering a motion to dismiss, a court must accept all of the plaintiff's allegations
true and construe them in the light most favorable to the plaihifiat 550;Erickson v. Pardus,
551 U.S. 89, 93-94 (200¥asquez v. Los Angeles Cnty., 487 F.3d 1246, 1249 (9th Cir. 2007). If
the court dismisses the complaint, it should grant leave to amend even if no request to amen
made “unless it determines that the pleading could not possibly be cured by the allegation of
facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (quot®mpk, Perkiss and Liehe, Inc.

v. N. Cal. Collection Serv. Inc., 911 F.2d 242, 247 (9th Cir. 1990)).
DISCUSSION
A. Claims under 42 U.S.C. § 1983
In their first cause of action against Deputy Hammer and Officers Mackenzie, Dunn, a

Commisto (the “Individual Officers”), Plaintiffslage that the Individual Officers violated their

First, Fourth, Fifth, Eighth, and Fourteenth Amdenents to the United States Constitution. Compl.

19 85-94. In their second cause of action, Pfésrdilege that Sheriff Doyle and Chief Kreins

violated the Eighth and Fourteenth Amendments by failing to properly train, assign, supervise
guide their staff and medical personnel to take necessary measures to ensure the health and
arrested persons and to ensure that they are provided with all necessary monitoring and meg
Id. 1 95-101. In their third cause of action, Plaintiffs allege that Marin County and the City o

Novato are liable for the actions of the individual defendants because they were committed tg
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customs, policies, practices and/or procedures adopted or ratified by the municigalitfgs102-
109.

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege two elements: (1) that
secured by the Constitution or laws of the United States was violated; and (2) that the violatig
committed by a person acting under the color of state \&es v. Atkins, 487 U.S. 42, 48 (1988).
“Section 1983 ‘is not itself a source of substantive rights,” but merely provides ‘a method for
vindicating federal rights elsewhere conferred.” . .. The first step in any such claim is to iden
specific constitutional rights allegedly infringed&lbright v. Oliver, 510 U.S. 266, 271 (1994).

In their Oppositions, Plaintiffs state that they “make no argument that the defendants \
any of Anthony’s or their rights under the Firsburth, Fifth or Eighth Amendments” City Opp’n

7; County Opp’n at 7. Plaintiffs go on to statattfsince what is before the Court is a Motion to

Qa rig

nw

ify t

iola

At

Dismiss rather than a Motion to Strike as to particular allegations, this concession has no practic:

effect.” City Opp’n at 7 n. 3. Plaintiffs alstate that “the Novato defendants correctly argue at
length that Ms. Frary, Ms. Ball (as guardian of Amaya) and Ms. Howard are not entitled to pu
claims for deprivation of their associational rights with the decedent under the First Amendmg
that does not defeat their claimdd.

Plaintiffs cite no authority whatsoever in support of the proposition that their First, Fou
Fifth, and Eighth Amendment claims can only be eliminated by way of a motion to strike and
City and County Defendants’ Motions to Dismigss the Defendants’ note, Plaintiffs appear to
assert that because dismissal of these claims does not dismiss the entire first count, these cl
only be attacked by a motion to dismiss. However, Rule 12(b)(6) authorizes dismissal where
complaint fails to state a “claim” upon which relief can be granted. There is no requirement tk
motion to dismiss apply to an entire cause of actlsse, e.g., Jawien v. Cnty. of San Bernardino,
2012 WL 1204360, at *1 (C.D. Cal. Apr. 5, 2012) (granting dismissal of § 1983 and other clai
contained in certain causes of action but leavingratlaéms within the same causes of action intg
Cox v. Comm. PCS L.P. v. City of San Marcos, 204 F. Supp. 2d 1272, 1285 (S.D. Cal. 2002) (sa
Sullivan v. City of San Rafael, 2012 WL 3236058, at *10-11 (same). Accordingly, because Plai

Page 7 of 18

SUE

ENt,

th,

not |

Bim:
a

hat ¢

us
hCt;
me)

Ntiffs




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

have failed to meet their obligation to provide any grounds for their entitlement to relief, the G
GRANTS the City Defendants’ and County DefendaMsetions to Dismiss the First, Fourth, Fifth
and Eighth Amendment claims under 42 U.S.C. § 189&3aintiffs’ first, second, and third causes
of action. Thus, the Court need only addressnitffs’ Fourteenth Amendment claims under 8
1983.

1. First Cause of Action

Plaintiffs’ first cause of action alleges thhée Individual Officers violated their Fourteenth
Amendment rights through deliberate indifference and callous disregard of Carmignani’'s nee
medical care and treatment. Compl. at 12-14. éir @ppositions, Plaintiffs add that Officers Du
and Mackenzie, as the officers who had custody of Carmignani prior to his arrival at the Maril
County Jail, had a duty to protect him from harm, including self-harm, because they knew he
drugs on him. City Opp’n at 2. As to OfficEommisto, Plaintiffs allege that by promising

Carmignani’s mother that she would convey vital information about the medications to jail

ourt

H for

—J

had

personnel and then failing to do so, she committed an affirmative act that induced reliance, whicl

significantly raised the risk of harnid. Plaintiffs also argue that Deputy Hammer violated the
Fourteenth Amendment when she “callously walked away as Anthony lay inert and unrespon
despite her and her assistants’ efforts to rouse him for breakfast.” County Opp’n at 2.
Claims of failure to provide care for serious medical needs, when brought by a detaing
has been neither charged nor convicted of a crime, are analyzed under the substantive due f
clause of the Fourteenth Amendmehalli v. County of Orange, 351 F.3d 410, 418-89 (9th Cir.
2003). Even though such detainees’ rights arise under the Due Process clause of the Fourtg
Amendment, the guarantees of the Eighth Amendment guide the Court and provide a minimu
standard of care for determining their rights, including the right to medical ©aegon Advocacy
Ctr. v. Mink, 322 F.3d 1101, 1120 (9th Cir. 2003). In the Ninth Circuit, the test for “deliberate
indifference” consists of two parts: (1) the pldimnust show a “serious medical need”; and (2) t
plaintiff must show that the defendant’'spesase to the need was deliberately indifferelett v.

Penner, 439 F.3d 1091, 1096 (9th Cir. 2006). Indiffexermay appear where officials deny, dela
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or intentionally interfere with medical treatmenmdl.

Here, accepting the facts in Plaintiffs’ Complaasttrue, the Court finds that Plaintiffs hav
pled factual content that allows the Court to draw the reasonable inference that the Individua
Officers are liable for the misconduct alleged. Ritisallege that Howard advised Officer Dunn
that Carmignani had narcotics in his possession, but Dunn made no attempt to locate and se
narcotics. Compl. 11 33, 41. Plaintiffs further allege that Officer Mackenzie failed to conduct
proper search of Carmignani, and he therefore failed to detect several controlled substances
other pills in Carmignani’s pockets$d. 1 38, 43. Although it is not clear whether Dunn informg
Mackenzie (or any other officers) of the potential narcotics, the Court finds it improper to mak
factual determination at this stage in the proceedings.

Upon arrival at the hospital, Plaintiffs allege that several pills were retrieved from

ze t
a

and
d
e th

Carmignani’s pocket, he admitted to prison staff that he had ingested some of those pills pri(jr to

arrival, and that deputies and staff noticed he was “loopy..” 49-53. Despite this, Carmignha
was placed alone in a cell in the Administrative Segregation portion of the jail rather than with
another inmateld. 1 58. No special efforts were made to monitor his medical condition after I
was placed alone in the celld. § 59.

As to Officer Commisto, Plaintiffs allege thatary informed her that Carmignani had takg
a large number of narcotics and other medications from her home; that she worried he was in
if he ingested a large number of the missing pills; that she believed Officer Commisto should
determine the number of pills found on Carmignani after his arrest to determine how many h¢
ingested, and that Officer Commisto should pres@armignani ingested whatever number of pi
were not recoveredd. 11 63-66. Plaintiffs allege Officer Commisto promised to communicate
Frary’s information to the jail staff, but either she failed to convey such information or such
information was ignored by jail personnéd. Y 67-68.

Finally, as to Deputy Hammer, Plaintiffs allepat she and two volunteer inmates attemp
to serve Carmignani breakfadd. § 71. One inmate said he saw Carmignani breathing and the

other inmate observed and stated out loud that he did not looklaeflf 72-73. Carmignani
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displayed no reaction to their shouts and banging, which continued for about a rran@jté4.

Deputy Hammer made no attempt to further investigate Carmignani’s medical condition or hg

others do so; instead, she reported that Carmidraahrefused breakfast and moved to the next ¢

Id. Y 75-76.

Based on these allegations, the Court finds that Plaintiffs’ factual allegations are enou
raise a right to relief under the Fourteenth Amendment above the speculative level. Accordir]
City Defendants’ and County Defendants’ Motion®iemiss Plaintiffs’ first cause of action are
DENIED as to Plaintiffs’ Fourteenth Amendment claim.

2. Second Cause of Action

Plaintiffs’ second cause of action alleges tBhaeriff Doyle and Chief Kreins, as policy
making officials, were responsible for the individ@dficers’ actions in that they either participatg

in or knew of “their subordinates’ deliberate iffidience in failing to take immediate measures td

ensure that a person in custody be provided with all necessary monitoring and medical care {o

protect his or her health and safety, subsequently causing injuries or deaths.” Compl. 1 97,

Under 42 U.S.C. 8§ 1983, government officials may not be held liable for the unconstitu
conduct of their subordinates under a theory of respondeat supgdonell v. New York Dept. of
Soc. Serv., 436 U.S. 658, 691 (1978)ffersv. Gomez, 267 F.3d 895, 915 (9th Cir. 2001). A
supervisor may be liable under 8§ 1983 only if there exists either “(1) his or her personal
involvement in the constitutional deprivation, or (2) a sufficient causal connection between th
supervisor’s wrongful conduct and the constitutional violatiodéeffers, 267 F.3 at 915 (quoting
Redman v. Cnty. of San Diego, 942 F.2d 1435, 1446 (9th Cir. 1991)). Thus, “[a] supervisor is of
liable for constitutional violations of his subordinates if the supervisor participated in or direct
violations, or knew of the violations and failed to act to prevent th@mayfor v. List, 880 F.2d
1040, 1045 (9th Cir. 1989).

“[T]o be held liable, the supervisor need not be ‘directly and personally involved in the
way as are the individual officers who are on the scene inflicting constitutional inj&wgrt v.

Baca, 652 F.3d 1202, 1205 (9th Cir. 20143t. denied, 132 S. Ct. 2101 (201ZyuotingLarez v.
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City of Los Angeles, 946 F.2d 630, 645 (9th Cir. 1991). “Rather, the supervisor’s participation

include his ‘own culpable action or inaction in the training, supervision, or control of his

coul

subordinates,’ ‘his acquiescence in the constitutional deprivations of which the complaint is npade

or ‘conduct that showed a reckless or callous indifference to the rights of otltkiet.’1205-06
(quotingLarez, 946 F.2d at 646). “The law clearly allows actions against supervisors under s¢
1983 as long as a sufficient causal connection is present and the plaintiff was deprived unde
of law of a federally secured rightId. at 1207 (internal quotation marks and citation omitted).
“The requisite causal connection can be established . . . by setting in motion a series of acts
others,” Redman, 942 F.2d 1435, 1447 (9th Cir. 1991) (alteration in original; internal quotation
marks omitted), or by “knowingly refus[ing] torteinate a series of acts by others, which [the
supervisor] knew or reasonably should have known would cause others to inflict a constitutio
injury,” Dubner v. City & Cnty. of San Francisco, 266 F.3d 959, 968 (9th Cir. 2001).

Here, accepting Plaintiffs’ allegations as true, @ourt finds that Plaintiffs have stated a
valid claim against Chief Kreins. Plaintiffiege that Kreins failed to properly train, assign,
supervise, and guide his staff to take the necessary measures to ensure the health and safet|
arrested persons. Compl. § 96. Chief Kreins’ inaction in the training, supervision, or control
subordinates is enough to hold him liable under § 188&3r, 652 F.3d at 1205. Further, Plaintiff
specifically allege that Kreins has either papited in or knew of his subordinates’ deliberate
indifference to arrestees such as Carmignani’ifhaad safety, and that this deliberate indifferer]
caused the failure to take immediate measures to ensure that a person in custody be provide
necessary monitoring and medical care to protect his or her health and safety. Compl. § 97.
Accordingly, the City Defendants’ Motion to Disss Plaintiffs’ second cause of action under the
Fourteenth Amendment is DENIED as to Chief Kreins.

The Court also finds that Plaintiffs have stht valid claim against Sheriff Doyle. Under
California law, “[t]he sheriff is required by statutetake charge of and keep the county jail and {
prisoners in it, and is answerable for the prisoner’s safekeepiReglirhan, 942 F.2d at 1446 (citing
Cal. Gov't Code 88 26605, 26610; Cal. Pen. Code § 4006). The Ninth Circuit has held that

Page 11 of 18

bCtio

col

9%

nal

y of
Df hi

U7

ce

d wi

he




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

“acquiescence or culpable indifference” may suffice to show that a supervisor “personally played

role in the alleged constitutional violationaVienotti v. City of Seattle, 409 F.3d 1113, 1149 (9th
Cir. 2005);Redman, 942 F.2d at 1446. A plaintiff's allegations that the actions or inactions of t
person “answerable for the prisoner’s safe-keeping” caused their injuries are therefore suffici

state a claim of supervisory liability for deliberate indifferenSerr, 652 F.3d at 1208. Here,

he

ent |

Plaintiffs allege that Sheriff Doyle failed to praojyetrain, assign, supervise, and guide his staff and

medical personnel at the Marin County Jail to take the necessary measures to ensure the he

safety of arrested persons, including Carmignanim@of 96. Plaintiffs further allege that Doyle

hlth

failed to properly supervise the medical services at the Marin County Jail in that jail personngl we

not trained to properly classify, house, or monitor inmates suffering from health conditiofi€8.
Accordingly, Plaintiffs have set forth enough factstate a claim for relief that is plausible on its
face, and the City Defendants’ Motion to Dismiss Plaintiffs’ second cause of action under the
Fourteenth Amendment is DENIED as to Sheriff Doyle.

3. Third Cause of Action

Plaintiffs’ third cause of action alleges thla¢ City of Novato and Marin County are liable
under 42 U.S.C. § 1983 for the actions of the Individual Offickts.f 102-09. Pursuant to
Monell, a local government may not be sued under 8§ 1983 for an injury inflicted solely by its

employees or agents. 436 U.S. at 694. “Instead, it is when execution of a government’s poli

custom, whether made by its lawmakers or by those whose edicts or acts may fairly be said to

represent official policy, inflicts the injury that the government as an entity is responsible under §

1983.” Id. “As long as the government entity receives notice and an opportunity to respond, an

official-capacity suit is, in all respects other than name, to be treated as a suit against the entjty.”

Kentucky v. Graham, 473 U.S. 159, 165-66 (1985).

To establish municipal liability under § 1983, a plaintiff must show that (1) he was dep
of a constitutional right; (2) the municipality had a custom or policy; (3) that amounted to a
deliberate indifference to the plaintiff's constitutional right; and (4) the policy was the moving

behind the constitutional violatiorEast v. City of Richmond, 2010 WL 4580112, at *3 (N.D. Cal.
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Nov. 3, 2010). This municipal liability may be based on (1) an express municipal policy, such
ordinance, regulation, or policy statement; (2) despread practice that, although not authorizeq
written law or express municipal policy, is so permanent and well settled as to constitute a cU
usage with the force of law; or (3) the decision of a person with final policymaking auti@ityy.
of &. Louisv. Praprotnik, 485 U.S. 112, 123-27 (1988).

Here, Plaintiffs allege that the Individuafff@ers were fully aware that Carmignani was in
emergent need of access to medical care, but actehformity with the City of Novato’s and
Marin County’s customs, policies, and practices in failing to conduct proper searches of arreq
and failing to convey information to other agencies of governmenf] 103. As to Marin County,
Plaintiffs further allege that the custom or policy includes denying inmates access to medical
failing to properly classify, house, or monitomates suffering from health conditions, and failing
to provide medical care for serious medical conditidds. Plaintiffs further allege that the City of
Novato and Marin County failed to institute proper and adequate training, supervision, and
procedures for monitoring inmates such as Carmignani who have ingested narcotics or other

dangerous substancdsl.  105. Plaintiffs allege that the authorized policymakers for the City

Novato and Marin County have direct knowledgéhef fact that Carmignani was unlawfully deni¢

necessary care, but they made a deliberate choice to endorse the Individual Officers’ ddnflug
107. In so doing, Plaintiffs allege that the municipalities showed affirmative agreement with t
Individual Officers’ actions and ratified their unconstitutional atts. “A municipality may be helg
liable for a constitutional violation under the theofyratification if authorized policymakers
approve a subordinate’s decision and the basis foE#st, 2010 WL 4580112, at *4 (internal
quotations and citation omitted). “In particular, the policymaker must have knowledge of the
constitutional violation and actually approve of itd. (internal quotations and citation omitted).
Thus, accepting Plaintiffs’ allegations as true,@oairt finds that Plaintiffs have set forth enough
facts to state a claim for relief that is plausibh its face, and the City Defendants’ and County
Defendants’ Motions to Dismiss Plaintiffs’ thicause of action under the Fourteenth Amendme

are DENIED.
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B. Fourth Cause of Action under California Government Code section 845.6

Plaintiffs’ fourth cause of action alleges that Deputy Hammer and Marin County are liaple

under California Government Code section 845.6diure to take reasonable action to provide
Carmignani with access to proper medicaitment and housing based on his known condition.

Compl. § 111.

Section 845.6 provides that “a public employee, and the public entity where the employee

acting within the scope of his employment, is liable if the employee knows or has reason to k
that the prisoner is in need of immediate medical care and he fails to take reasonable action
summon such medical care.” Cal. Gov't Code § 8454&cordingly, “[ijn order to state a claim
under [section] 845.6, a prisoner must establish three elements: (1) the public employee kne
had reason to know of the need (2) for immediate medical care, and (3) failed to reasonably
such care.Jett, 439 F.3d at 1099 (citing Cal. Gov't Code § 845.6). “Liability under section 84
is limited to serious and obvious medical conditions requiring immediate cangdsv. Cnty. of
Los Angeles, 47 Cal. App. 4th 277, 287-88 (1996) (quotigtson v. Sate, 21 Cal. App. 4th 836,
841 (1993)). The term “immediate medical care” includes both diagnosis and trealetiedt39
F.3d at 1099.

Here, based on the facts stated above, Plaintiffs allege that Deputy Hammer and Mari
County knew or had reason to know that Carmmgmas in need of immediate medical care,
treatment, observation and monitoring, and thaeleired special housing for his own safety an
well-being. Compl. 1 111. Plaintiffs further allege that the Defendants failed to take reasong
action to summon and/or provide him access th snedical care and treatment and provide him
proper housingld. Accepting Plaintiffs’ allegations as truae Court finds that Plaintiffs have se
forth enough facts to state a claim for relief under section 845.6 that is plausible on its face.

Motion, the County Defendants argue that Plaintanot allege facts supporting a claim againg

* As to the County, section 815.2 creates liabilitytempart of a public entity for injury causs
by an action or omission of an erapée if the action or omission woujdve rise to a cause of actic
against that employee. Cal. Gov't Code 8§ 8159.Bus, sections 845.6 and 815.2 together creat
potential for liability on the part of a public entity.
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them because they could not have known Carmignani needed immediate medical care until t
entered his cell around noon on July 30, 2011. County Mot. at 8. However, as stated above
Plaintiffs allege facts which, taken as trueow that the County Defendants knew or had reason
know of Carmignani’'s medical needs much earlier. Compl. 11 49-54, 56-57, 72-76. It would
improper for the Court to resolve any factual disputes at this stage in the proceedings. Accof
the County Defendants’ Motion to Dismiss Ptdfs’ fourth cause of action under California
Government Code section 845.6 is DENIED.

C. Fifth Cause of Action under California Civil Code section 52.1

Plaintiffs’ fifth cause of action alleges that all named Defendants violated California Ciyi

Code section 52.1 by acting in a conspiracy. Compl. 11 113-115. Section 52.1 permits a civ
against a person who interferes or attempts to interfere by threats, intimidation or coercion w
“exercise or enjoyment” of rights secured by the United States and California Constitutions al
laws. Meyersv. City of Fresno, 2011 WL 902115, at *6 (E.D. Cal. Mar. 15, 2011). “Section 52.
provides a cause of action to any person who has been denied rights under the laws of Califq
Winarto, 274 F.3d 1276, 1289, n. 13 (9th Cir. 20@#){. denied, 537 U.S. 1098 (2003). A sectiorn
52.1 plaintiff must demonstrate that the constitutiem@ation “occurred and that the violation wa|
accompanied by threats, intimidation or coercion within the meaning of the stabatedmian v.
City of Kingsburg, 597 F. Supp. 2d 1054, 1057 (E.D. Cal. 2009). The necessary elements for
section 52.1 claim are: “(1) defendants interfesth plaintiff's constitutional rights by threatenin
or committing violent acts; (2) that plaintiff reasonablely believed that if she exercised her
constitutional rights, defendants would commit violence against her property; (3) plaintiff was
harmed; and (4) defendants’ conduct was a substantial factor in causing plaintiff's fiarasko-

Parker v. County of Sonoma, 2009 WL 498099, at *5 (N.D. Cal. Feb. 26, 2009). Here, Plaintiffs

a

admit that they failed to allege any acts of violence or intimidation or threats of such acts agajnst

Defendants. City Opp’n at 22; County Opp’n at 23. Accordingly, the City Defendants’ and C

Defendants’ Motions to Dismiss are GRANTEB to Plaintiffs’ fifth cause of action.
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D. Sixth and Seventh Causes of Actiofor Negligence & Wrongful Death Based on
Negligence

Plaintiffs’ sixth cause of action for wrongfdeath based on negligence is brought by

Plaintiff Lynnette Frary against all named Defemida Compl. 1 116-120. Frary alleges that eaich

Defendant owed her the duty to act with due care in the execution and enforcement of any right,

or legal obligation.Id.  117. Plaintiffs’ seventh cause of action is brought by Frary against all

named Defendants for survival damages based on negligehdg] 121-22.

The City Defendants argue that Frary’s claims fail as to the City because the Complainpt fa

to allege any statute imposing a duty on a public entity to “act with due care” or “act with reas

care.” City Mot. at 19. The City Defendants further argue that the sixth and seventh causes

ona

pf

action are subject to dismissal as to the Individual City Defendants because the Complaint fajils t

state facts showing that City personnel owed any legal duty to Carmiddanihe County
Defendants raise the same arguments as the City Defendants. County Mot. at 9.

In their Opposition, Plaintiffs argue that Frary’s claims are valid because the Complain

alleges that Defendants violated Californiav@nment Code section 845.6. County Opp’n at 23.

However, to the extent that Plaintiffs’ fourth cause of action is also brought under section 845.

such claim here is redundarfiee Zelig v. Cnty. of Los Angeles, 27 Cal.4th 1112, 1132 (2002)
(finding it impermissible for a plaintiff to add a geaktort claim to a statutory claim they may ha
against public employees and public entities, so as to expand the circumstances where therg
potential liability). Thus, Frary’s sixth and seventh causes of action cannot withstand dismisg
this ground alone.

Plaintiffs further argue that Defendants are liable under California Government Code §

844.6. County Opp’n at 22-23. Although not alleged in their Complaint, section 844.6 statesj i

relevant part: “Nothing in this section exonerates a public employee from liability for injury
proximately caused by his negligent or wrongfal or omission.” Cal. Gov’'t Code § 844.6(d).
California has recognized that “there is a special relationship between jailer and prisoner whi

imposes a duty of care on the jailer to the prison@iraldo v. CDCR, 168 Cal. App. 4th 231, 252
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53 371 (2008). Federal courts recognizing this duty have cited to section 8delkcodimer ex rel.
Lyn Ramskill v. Cnty. of San Diego, 2010 WL 2635548, *10 (S.D. Cal. 2016)ightower v. Tilton,

2012 WL 1194720, at *10 (E.D. Cal. Apr. 10, 2012). Thus, “[a] plaintiff may maintain a negligenc

action under California law against individual government employees for breach of a legal duty.

Kodimer, 2010 WL 2635548, *10 (citing Cal. Gov't Code § 844.6(d)). With this in mind, the G
shall permit Plaintiffs to amend their Complaint as to the Individual Defendants, but only if thg
allege sufficient facts to establish a claim that is not duplicative of their section 845.6 &aim.
Baker v. Cnty. of Sonoma, 2009 WL 330937, at *4 (N.D. Cal. Feb. 10, 2009) (permitting neglige
claim against individual defendants pursuant to section 844dignd v. City of San Francisco,
2010 WL 5071597, at *10-11 (N.D. Cal. Dec. 7, 20X nandez v. Jordan, 2009 WL 937960, at
*2 (E.D. Cal. Apr. 7, 2009). Accordingly, the City Defendants’ and County Defendants’ Motio
Dismiss Plaintiffs’ sixth and seventh causésction are GRANTED WITH LEAVE TO AMEND
as to the Individual Defendarits.

As to the public entity Defendants, “[e]xcept as provided in California Government Coq
845.6, a public entity cannot be liable for an injury to a prisonexihe v. City & Cnty. of San
Francisco, 2001 WL 967524, at *14 (N.D. Cal. July 12, 2001) (citing Cal. Gov't Code § 844.6)
Thus, the City Defendants’ and County Defendants’ are entitled to immunity and their Motion
Dismiss the sixth and seventh causes tbaare GRANTED WITHOUT LEAVE TO AMEND as
to the public entity Defendants.

CONCLUSION

Based on the analysis above, the Court hereby GRANTS IN PART and DENIES IN PA
the City Defendants’ and County Defentis Motions to Dismiss as follows:

1) Defendants’ Motions are GRANTED WITHOUWIEAVE TO AMEND as to Plaintiffs’ first,
second, and third causes of action under thet,Ftourth, Fifth, and Eighth Amendments

under the United States Constitution. Defenddvtstions are DENIED as to Plaintiffs’

% If Plaintiffs choose to file an amended ataithey must specify vith Defendants the clair
is brought against and which specific facts support that claim as to each Defendant.
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2)
3)

4)

Dated: December 13, 2012

first, second, and third causes of action under the Fourteenth Amendment.

The County Defendants’ Motion is DENIED t@sPlaintiffs’ fourth cause of action.
Defendants’ Motions are GRANTED WITHOUIEAVE TO AMEND as to Plaintiffs’ fifth
cause of action.

Defendants’ Motions are GRANTED WITH LEAVEO AMEND as to Plaintiffs’ sixth and

seventh causes of action as to the Individual Defendants, as limited above. Defendanfs’

Motions are GRANTED WITHOUT LEAVE TO AMED as to Plaintiffs’ sixth and sevent
causes of action as to the public entity Defendants.
Plaintiffs shall file any amended complaint, consistent with this Order, by January 3, 2(

IT 1S SO ORDERED.

MARIA-ELENASFAMES
United States Magistrate Judge
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