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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

KAREN KING, Case No.: C-12-04168 JCS
L ORDER DENYING DEFENDANT'S
Plaintiff, MOTION TO DISMISS
V.

BANK OF AMERICA, N.A., et al.

Defendants.

l. INTRODUCTION

Plaintiff Karen King (“Plaintiff”) brings thisaction against Defendant Bank of America,
N.A. (“Defendant”), seeking redss for Defendant’s alleged inaccigaeporting of her discharged
debt. Presently before the CoisrDefendant’s Motion t®ismiss Plaintiff's Complaint (“Motion”)
The Court finds that the Motion is suitable fospibsition without oral argument pursuant to Civil
Local Rule 7-1(b). Accordinglyhe hearing on the Motion set feriday, October 5, 2012 at 1:30
p.m. is VACATED. For the reasons statezlow, the Court DENIES Defendant’s Motidn.

! The parties have consented to the jurisdictiba United States Magistrate Judge pursu
to 28 U.S.C. 8§ 636(c).
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. BACKGROUND
A. The Complaint
On July 21, 2010, the United States Bankruptcy Cmurthe Northern Gitrict of California

granted Plaintiff a discharge of all dischargeatdbts pursuantto 11 U.S.C. § 727. Complaint at

14. This included a $50,877.00 debt owed to Defenddnat § 13. Defendant was noticed by
electronic transmission of Plaifits discharge on July 23, 2010d. at { 14. Subsequently,
Defendant inaccurately reported tiRdintiff was delinquent in her paynts of the discharged de
Id. at 1 15. The Compiat alleges that

[0]n or about May 5, 2011 Plaintiff sent Experi&aintiff's credit reporting agency] writte
notice disputing [Defendant’s] improper repog of delinquencies; payment. . . .
Pursuant to Section 1681i(a)(2) of the Faiedit Reporting Act, Exp&n provided notice tq
[Defendant] of Plainff's dispute. After receiving riice of Plaintiff’s allegations,
[Defendant] verified that itaceived notice of Plaintiff's [sic] from Experian while also
continuing to inaccurately report the delinquencies in payment.

Id. at 1 10. On June 6, 2011, Pldinteceived a copy of her Experianedit report, showing that
Defendant continued to reportaiitiff's delinquencies in payméand that Defendant failed to
report Plaintiff’'s account as disputeltl. at  16. To date, Defendanfuses to correct Plaintiff’s
credit report.Id. at T 17.

Plaintiff initiated this action on July 012 in San Francisco Superior Coud. at 1. On

August 8, 2012, Defendant timely removed the ¢agederal court based on federal question

jurisdiction. Defendant’s Notice of Removal, 1.aintiff's Complaint allegs three causes of actign:

1) Violation of the Fair Gxdit Reporting Act (“FCRA"), 18).S.C. 8 1681s-2(h): Plaintiff

claims that Defendant violategkection 1681s-2(b)(1)(A) “by failing to reasonably investigate
Plaintiff's dispute after receing notice from Experian.id. at  24. Plaintiff alleges that Defends
also violated Section 1681s-2(b)(1)(E) “by failitmgdiscover and remove the derogatory delinqu
notation on Plaintiff's credit repottas well as by failing to repbto Experian “that Plaintiff
disputed the account informationld. at § 25. Defendant’s failure tmrrect the inaccuracies in
Plaintiff's credit report “was intentional and in réeks disregard of its duty to refrain from report
inaccurate information. Consequently, [Defendarilffully and negligently failed to comply with

its duty to investigate Plaiiff's dispute under 15 U.8. [§] 1681(n) & (0).” Id. at T 27.
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Plaintiff alleges damages arising fromfBredant’s FCRA violations as follows,

27.  As adirect and proximate resodtiDefendant’s] willful and untrue
communications, Plaintiff has suffered actuahdges including but not limited to reviewir
credit reports from all three consumer repatagencies, traveling simd from Plaintiff's

counsel’s office, sending demand letters, continngairment to her credit score, and su¢

further expenses in an amouotbe determined at trial.
28.  As afurther direct and proximate riesi [Defendant’s] ats stated herein,
Plaintiff incurred pain and suffering, was impdde seeking necessary products and sery
from vendors and additional credit from other credit agencies.
Id. at Y 27-28.

2) Violation of the Califorra Consumer Credit Reporting Agencies Act (“CCRAA"), Cal.

Civ. Code § 1785.25(a): Plaintiff makes the saiteggations in connection with her CCRAA clainj

as she does with her FCRA claim, discussed ablkeat Y 30-38.
3) Violation of the California Unfair Compigon Law (*UCL”"), Cal. Bus. & Prof. Code 8

17200: Plaintiff claims that Defendant’s unfamd unlawful business practices “specifically
includes [Defendant’s] continuedaocurate reporting afteeceiving notice of Plaintiff’'s dispute in
violation of CaliforniaCivil Code § 1785.25(a).d. at | 62

Plaintiff's Prayer for Relief seeksjter alia, a preliminary and permanent injunction to stq
Defendant from engaging in the conduct ddstiabove; $10,000 in statutory and actual damag
pursuant to 15 U.S.C. § 1681n and Cal. Civ. CG®d#&85.31; punitive damages; and attorney’s fq
and costs pursuant to 15 U.S81681n & o and Cal. Civ. Code § 1785.31.

B. The Motion

Defendant moves to dismiss Plifii's Complaint on the grounds #h it fails to state a claim|.

Defendant first argues that all three claims shbeldismissed because they require that Plaintif
allege actual harm as a result of the purportedafaolaconduct. Motion at 3. Since Plaintiff fails
to adequately allege such harm, siek$ “standing” to bring her claimd. Defendant asserts that
the UCL requires a plaintiff to allege a loss ofrmag or property in order to maintain a claiid. at

4 (citing Peterson v. Cellco P’shjd 64 Cal. App. 4th 1583, 1590 (2008gl. Bus. & Prof. Code §

2 The Court notes that Plaintiff's Complarintains misnumbered paragraphs; there are
paragraphs 1-38 and 58-65, Imat paragraphs 39-57.
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17204). “At best, Plaintiff's allegeidjuries (i.e. pain and sufferingatreling to and from attorney’s
office, sending demand letters, checking credit fspeic.) amount to self-inflicted frustration
caused by her bringing this unsubstantiated lawstiitariirst place, not that [Defendant’s] actions
actually caused her to loaay money or property.1d.

Defendant next contendsatithe CCRAA and the FCRA requitteat Plaintiff be “actually
harmed” as a result of the ajled credit reporting violationdd. (citing, inter alia, Gorman v.
Wolpoff & Abramson, LLP552 F.3d 1008, 1030 n.30 (9th Cir. 2008nai v. Saltz170 Cal. App.
4th 746, 777 (2009); 15 USC 88 1681n & ®efendant asserts thaaitiff fails to allege any

174

injury outside of “insufficient andnsubstantiated legal conclusionsd. Defendant states that the
lack of any injury signals that Plaintiff’'s actiempremature and she muwegait to suffer actual harm
from Defendant’s purported condudt. at 4-5.

Defendant also argues that Ptéfis claims fail because thego not sufficiently allege how
Defendant’s credit repng was inaccurateld. at 5 (citingBell Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007)). Defendant states that it caresyond to the allegatisrbecause Plaintiff does
not specifically say what Defendant faileo “correct” in her credit reporid. Defendant also
asserts that Plaintiff fails to @vide “any circumstances regardingderian’s purported notice of the
debt dispute to [Defendant], whids required for Plaintiff to bable to state an actionable FCRA
claim as a private individual.td.

Defendant further argues thataitiff’'s claims are barretly the Bankruptcy Code because
they are premised on Defendant’s allegedation of a bankruptcy dischargéd. at 5-7 (citing
Walls v. Wells Fargo Bank, N,276 F.3d 502 (9th Cir. 200Barrientos v. Wells Fargo Bank,
N.A, 633 F.3d 1186, 1188 (9th Cir. 2011)). Defendamttends that since the Bankruptcy Code
provides Plaintiff’'s sole remedy, heraahs fail and must be dismisseld.

Finally, Defendant contends that Plaintiff's UClaim fails to satisfy any of the UCL'’s thrge
prongs—unlawful, unfair, or fraudulentd. at 7-10. Defendant alssserts that the claim fails
because Plaintiff is not entitled to any remedies vttt UCL, which requires that Plaintiff must Ipe
able to receive restitution in ond® be awardedn injunction.Id. at 10 (citingCitizens of

Humanity, LLC v. Costco Wholesale Corp71 Cal. App. 4th 1, 22 (2009)).
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In response, Plaintiff first regts Defendant’s assertion tishie fails to state a claim for
violation of the FCRA. Plaintif€ontends that to edilish a prima facie wlation of the FCRA
against a furnisher, “a plaintiff need only alldgat he or she submitted a dispute regarding the

accuracy of the information repodtéo a credit reporting agency, thhe credit reporting agency

notified the furnisher of the inforation, and that the furnisher failed to take the remedial measures

outlined in the statute.” Plaintiff’'s Opposition Befendant’s Motion to Dismiss (“Opposition”), 8
(citing Peterson v. Wash. Mut. Bariko. C-10-01462 JCS, 2010 U.S. Dist. LEXIS 144391 (N.D
Cal. July 29, 2010) (Spero, Mfang v. Asset Acceptance LIZD10 U.S. Dist. LEXIS 91946, at

*15 (N.D. Cal. July 27, 201Q)lIston, J.)). Plainff asserts she has adequately alleged her primj

facie case, including an adequate allegatmmcerning Experian’s notice of the dispute to

Defendant. Opposition at 10. Plafhmaintains that she need natovide a detailed description of

the circumstances of such notidd. (citing Wang 2010 U.S. Dist. LEXIS 91946 at *13).

Regarding damages, Plaintiff contends that@dbes not necessarily have to incur actual
damages in order to succeed on her FCRA claistead, because Plaintiff alleges that Defendar
“willfully” violated the FCRA, she may be awardéeér requested statutory damages in the abse
of any actual damages#d. at 12 (citing 15 U.S.C. § 1681Alkan v. CitiMortgage336 F. Supp.2d
1061, 1063-64 (N.D. Cal. 2004) (Whyte, J.)). Plairtifther contends that even if she needs to
allege actual damages, her Complaint doeddaat 12-13.

Regarding her CCRAA claim, Plaifftcontends that she neexily allege that “Defendant
furnished inaccurate information with either knoglde of the inaccuracy or at least reason to kn
that the information was inaccurate and thatri@liiwas harmed as a result of the inaccurate
information.” Id. at 13 (citingBrownndorf v. TD Bank, N.A2012 U.S. Dist. LEXIS 99237, at *16
(C.D. Cal. July 16, 2012)). Plaintiff insigter Complaint contains such allegatiomd. (citing
Complaint at 19 13-14).

Plaintiff also argues that the Complaint addglyaclaims a violation of the UCL based on
Defendant’s violation of the CCRAAId. at 14. Plaintiff further eantends that she has standing
under the UCL because she has alleged an “actual injlay(¢iting White v. Transunion LLC162
F. Supp. 2d 1079, 1083 (C.D. Cal. 2006)).
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Finally, Plaintiff rejects Defendd’'s argument that her claims are barred by the Bankruptcy

Code. Id. at 15-16. Plaintiff contends that sirglee does not assert a claim pursuant to the
bankruptcy discharge injunction,h&aims do not impermissibly mumvent the remedial scheme|
of the Bankruptcy Codeld. (citing Brownndorf 2012 U.S. Dist. LEXIS 99237 at *&tanks v.
Talbots Classics Nat'| Bani2012 U.S. Dist. LEXIS 109934, at *12 (N.D. Cal. Aug. 6, 2012)).

In reply, Defendant recognizesatiPlaintiff’'s FCRA claim mg survive without a claim of
actual damages if Defendant’s conduct was willful,digputes that Plairffihas adequately allege
Defendant acted willfully. DefenddatReply in Support of Motion, 3.
lll.  ANALYSIS

A. Legal Standard

A complaint may be dismissed for failure tatsta claim for which relief can be granted
under Rule 12(b)(6) of the FederallBuof Civil Procedure. Fed. Riv. P. 12(b)(6). “The purpos|
of a motion to dismiss under Rule 12(b)(6) isest the legal sufficiency of the complaintN. Star
Int’l v. Ariz. Corp. Comm’n720 F.2d 578, 581 (9th Cir. 1983). Geally, a plaintiff’'s burden at thg
pleading stage is relatively light. Rule 8(a) of Hesleral Rules of Civil Procedure states that “[a
pleading which sets forth a claim for relief . . abltontain . . . a short and plain statement of thg
claim showing that the pleader is entitl® relief.” Fed. R. Civ. P. 8(a).

In ruling on a motion to dismiss under R the court analyzes the complaint and take
“all allegations of material fact dsue and construe(s) them irethights most favorable to the non{
moving party.” Parks Sch. of Bus. v. Symingtét,F.3d 1480, 1484 (9th Cir. 1995). Dismissal 1]
be based on a lack of a cognizalelgal theory or on the absencefatts that would support a valid
theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990). A complaint must|
“contain either direct or inferential allegatiorespecting all the materialements necessary to
sustain recovery under some viable legal theoBgell Atl. Corp. v. Twombleyp50 U.S. 544, 562
(2007) (citingCar Carriers, Inc. v. Ford Motor Cp745 F.2d 1101, 1106 (7th Cir. 1984)). “A
pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a causg

action will not do.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifigrombly 550 U.S. at

4]
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555). “Nor does a complaint suffidat tenders ‘naked asserti®g][ devoid of ‘further factual
enhancement.”ld. (quotingTwombly 550 U.S. at 557).

The factual allegations must be definiteoagh to “raise a right to relief above the
speculative level. Twombly 550 U.S. at 555. However, a complaint does not need detailed fg
allegations to survive dismissdd. Rather, a complaint need grihclude enough facts to state a
claim that is “plausible on its facelt. at 570. That is, the pleiads must contain factual
allegations “plausibly suggesting (not merely consistent with)” a right to rétleait 557 (noting
that this requirement is consistent with FedCR. P. 8(a)(2), which rires that the pleadings
demonstrate that “the pleadsrentitled to relief”).

B. Whether Plaintiff's FCRA Claim is Adequately Alleged

1. BackgroundLaw

The FCRA was enacted to promote the equétaiske of consumer credit information and t
ensure fairness and accuracy within the credit reporting systér.S.C. § 1681. The FCRA
confers a private right of action upon consumeis @lows them to sue a furnisher of credit
information if such furnisher breaches afythe duties enumerated 8 1681s-2(b).See Gorman v
Wolpoff & Abramson, LLP584 F.3d 1147, 1162 (9th Cir. 200H.furnisher’s duties “arise only
after the furnisher receives notickdispute from a CRA,; notice af dispute received directly from
the consumer does not trigger fuhmess’ duties under subsection (b)d. “To state a claim under
the FCRA against the Defendantsaasirnisher of credit informatiohe Plaintiff must allege that:
(1) he contacted the CRA,; (2) the CRA pursued the claim; and (3) the CRA contacted the

Defendants regarding the dispute, trigggrihe Defendants’ duty to investigatd?eterson v. Wash.

Mut. Bank No. C-10-01462 JCS, 2010 U.S. Dist. LEXI#4391, at *26 (N.D. Cal. July 29, 2010)
(Spero, J.) (citindRoybal v. Equifax405 F. Supp. 2d 1177, 1180 (E.D. Cal. 200®)lson v. Chase
Manhattan Mortg. Corp.282 F.3d 1057, 1060 (9th Cir. 2002)).

When a violation of 1681s-2)loccurs, a plaintiff may bades allegations on negligent
noncompliance (8§ 16810) and/or willful noncdiapce (8 1681n) of § 1681s-2(b). Under § 1681
a person who negligently violatdse FCRA is liable in an amouatiual to the sum of “any actual

damages sustained by the consumer as a resudtofithation” plus costs and attorney’s fees.

ctual

1O,



United States District Court

Northern District of California

© 00 N o o b~ w N P

N N RN N DN DN N NDND R P P B R R R R R R
0o N o OO » W N FP O © 0 N~ o 0o W N B O

Some courts have thus requireglaintiff to plead actual damagesander to allege an FCRA clain
based on a negligent violatio®ee Johnson v. CGR Servs., 18005 WL 991770, at *2 (N.D. Il
Apr. 7, 2005) (“The FCRA does not explicitly linthie ‘actual damages’ recoverable under the
statute and Plaintiff does not netedplead her damages with heigtedrparticularity. However, th¢
Complaint needs at least to give the other pswtye notice as to what her actual damages could
possibly be.”)Martin v. Asset Acceptance, L2012 WL 3042524, at *2-3 (N.D. Ill. July 25,

2012);Engel v. Scully & Scully, Inc279 F.R.D. 117, 125-126 (S.D.N.Y. 2011). Under § 1681n

person who “willfully” violates the FCRA may seek either actual damages or “damages of not

than $100 and not more than $1,000,” as well as peritAmages and reasonable attorney’s fees.

1681n(a)(1)(A). Because a plaintiff may recosetual or statutory damages under 8 1681n, tha
section does not require a plafhto allege actual damageSee Martin 2012 WL 3042524, at *4.
2. Application of Law to Facts
Defendant argues that Plaintiff fails to adegiyaallege that Exp&an, the CRA, contacted
Defendant regarding the dispuéad thus Defendant had no dutyirtgestigate the dispute or to
report the nature of the disputeBgperian. The Court disagrees.aintiff's Complaint alleges that]

[0]n or about May 5, 2011 Plaintiff sent Experi&aintiff's credit reporting agency] writte
notice disputing [Defendant’s] improper repog of delinquencies payment. . . .
Pursuant to Section 1681i(a)(2) of the Faiedit Reporting Act, Exp@an provided notice tq
[Defendant] of Plainff’'s dispute. After receiving rtece of Plaintiff's allegations,
[Defendant] verified that itaceived notice of Plaintiff’s [sic] from Experian while also
continuing to inaccurately report the delinquencies in payment.

Complaint at  10. Because Plaintiff contadtezel CRA, the CRA pursued the claim, and the CR
contacted Defendant regarding thspiite, these actions trigger the Defendant’s duty to investig
the claim and report back to the CRAL5 U.S.C. § 1681s-2(biPeterson2010 U.S. Dist. LEXIS
144391, at *26\Wang v. Asset Acceptance LLZD10 U.S. Dist. LEXIS 91946, at *15 (N.D. Cal.

3 Section 1681s—-2(b)(2) provides tliz¢fendant, a furnisher, musbmplete its investigatio
or review and report back toglCRA its position about the disgdtinformation within the 30—day
deadline provided for the CRA’s “reinvestigatiamider § 1681i(a)(1). The furnisher could, for
example, report back to the CRA that the infation provided was accurate and need not be
modified, deleted or blockedsee, e.g, Gormab84 F.3d at 1152 (furnisher reported back to CR
that the credit information was accurate). Orftlvaisher could report back that the information
provided must be modified in the consumer’s cregport to show that a gacular debt has been
disputed by a consumeld. at 1164.
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July 27, 2010) (lliston, J.) (rejecting argument that plaintiff must allege additional facts about
including when CRA notified furnisher of thespgute because defendédjatid] not explain how
Wang or similarly situated consumers would hageess to those ‘facts’ without formal discovery
The Court further disagrees with Defendantstention that Plairffifails to adequately
allege that Defendant’s conduct was willful. To prove a willful violation, a consumer must shg
that the defendant violated the FCRRher knowingly or recklesslySafeco Ins. Co. of Am. v. Byl
551 U.S. 47, 57, 69 (2007) (regarding recklessriassympany subject to FCRA does not act in
reckless disregard of it unless the action is nbt arviolation under a gsonable reading of the
statute’s terms, but shows that the company raskeofiviolating the lawbstantially greater than
the risk associated with a reading that was mexalgless”). Here, Plaiffits allegations, discusse(
above, provide sufficient facts to support Plfitstclaim of willfulness. Experian notified
Defendant of the dispute yet Defendant diduradertake the requiredvestigation nor properly
report the outcome dhe investigation.SeeComplaint at §{ 10, 24-25. Such allegations, when
taken as true, support a claim that Defendaliitily violated its duties under § 1681s-2(b).
Additionally, Plaintiff has adequately claim#tht Defendant’s condudt,not willful, was
negligent and Plaintiff suffered actual harm assalte Plaintiff's allegd damages are as follows:
reviewing credit reports from all three consumerorting agencies; travelirntg and from Plaintiff's

counsel’s office; sending demalatters; continued impairment keer credit score; impeded in

seeking necessary products and services from vendors and additional credit from other credit

agencies; and pain and suffering. at [ 27-28. At a minimum, &htiff's allegation of pain and
suffering satisfies any requirement to plead aadaahages. “The FCRA permits ‘recovery for
emotional distress and humiliation.Drew v. Equifax Info. Servs., LL.&- F.3d ----, 2012 WL
3186110, at *6 (9th Cir. Aug. 7, 2012) (quoti@giimond v. Trans Union Credit Info. Cd5 F.3d
1329, 1333 (9th Cir. 1995) (rejecting the argument tlitgraal of credit is a jprequisite to recover
under the FCRA and finding that emotional distresd humiliation constitute actual damages)).
Furthermore, allegations similar to Plaintiff gegding her access to ciebdave been found by this
Court to satisfy the FCRA'gleading requirements. Wkan v. CitiMortgagethe Court denied

defendant’s motion to dismiss oretlyrounds that plaintiff failed to adequately plead actual danf

notic
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where plaintiff alleged that defendant had “conmised [plaintiff's] access to credit by providing
erroneous information toXperian.” 336 F. Supp. 2d 1061, 1063 (N.D. Cal. 2004) (Whyte, J.)
(internal quotation marks omitted). While a mdrep in Plaintiff's credit score without any
damages actually incurred would likely msaitisfy the actual damages requiremseg, e.g., Young
v. Harbor Mortor Works, Ing 2009 WL 187793, at *5 (N.D. Ind. Jan. 27, 2009) (dismissing FCRA
claim in which plaintiff alleged @ he suffered a decrease is bredit score but no pecuniary or
non-pecuniary damage arising from such a decyeB&antiff's claim that she is “impeded in
seeking necessary products and services from vendors and additional credit from other credit
agencies,” when construed in the light mosbfable to the nonmoving party, adequately alleges
actual damage beyond simply a diminished credit store.

Accordingly, the Court finds that &htiff states a claim under the FCRA.

C. Whether Plaintiffs CCRAA Cl aim is Adequately Alleged

1. BackgroundLaw

“The CCRAA mirrors the provisions of the FCRAGuimond 45 F.3d at 1335. California

Civil Code sectior1785.25(a) provides:

A person shall not furnish information orsecific transaction or experience to any

consumer credit reporting agency if the par&nows or should know the information is
incomplete or inaccurate.

Section 1785.31 provides:
(a) Any consumer who suffers damages as a result of a violation of this title by any person
may bring an action in a court of appropriptesdiction against that person to recover thq
following:

(2) In the case of a negligeviolation, actual damagescinding court costs, l0ss of
wages, attorney’s fees and, when applicable, pain and suffering.

(2) In the case of a willful violation:

* The Court also rejects Defendant’s comitamthat the entire Complaint should be
dismissed because Plaintiff fails to clearly identify what Defendant reported was “inaccurate”|and
thus Defendant cannot respond to the allegatiorf®rhtin the Complaint. Upon a fair reading of
the Complaint, Defendant’s allegezporting violations—failure to inwtigate, failure to report debt
as disputed, and failure tomeve delinquent notation on Pl&ffis credit report—are easily
identified and the Court is confident tia¢fendant can properly respond to them.

10
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(A) Actual damages as set forth in paragraph (1) above:

(B) Punitive damages aiot less than one hundredlidos ($100) nor more

than five thousand dollars ($5,000) for each violation as the court deemg

proper;
(C) Any other relief thathe court deems proper.
Cal. Civ. Code § 1785.31.

2. Application of Law to Facts

Defendant’s sole argument particular to the @@Rlaim—that Plaintiff fails to allege that

she was actually injured—is coextensive with iguanent that Plaintiff failso plead any actual
damages in connection with her FCRA claiBven assuming that Plaintiff must plead actual
damages to state a claim under Section 1785.25(as@ssded above, Plaintiff adequately does
The Court accordingly denies Defendamtistion to dismiss Plaintiffs CCRAA claim.
D. Whether Plaintiff's UCL Claim is Adequately Alleged
1. BackgroundLaw

A claim for unfair competition under the UCL gnbe brought “by a person who has suffe

injury in fact and has lost money property as a result of the umfaompetition.” Cal. Bus. & Prof.

Code § 17204. Therefore, to estsiblstanding under the UCL a plafhmust “(1) establish a loss

or deprivation of money or property sufgait to qualify as injury in fact, i.eeconomic injuryand

(2) show that that economic injury was the result of,¢aused bythe unfair business practice . .|.

that is the gravamen of the claimKwikset Corp. v. Superior Coyd1 Cal. 4th 310, 322 (2011)
(emphasis original).
The UCL prohibits “unfair competition,” whircis defined as any “unlawful, unfair or

fraudulent business act or practice.” Cal. Bufr&f. Code § 17200. To establish a violation of

UCL, a plaintiff may establishaolation under any one of theseopgs. To state a cause of actign

based on an unlawful business acpactice under the UCL, a plaififi must allege facts sufficient
to show a violation of some underlying laReople v. McKalg25 Cal. 3d 626, 635 (1979). “The
test of whether a busisg practice is unfaimvolves an examination dthat practice’s] impact on

its alleged victim, balanced agatinise reasons, justifiti@ns and motives of the alleged wrongdog

11
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Smith v. State Farm Mut. Auto. Ins. C@3 Cal. App. 4th 700, 718 (2001). “An ‘unfair’ business
practice occurs when that practice offends aabdéished public policy owhen the practice is
immoral, unethical, oppressive, unscrupulousudrstantially injurious to consumerdd. (citations
omitted).
2. Application of Law to Facts

Defendant contends that Plafhfails to adequately allege an economic injury sufficient t
grant her standing under the UCBlaintiff, however, has allege‘continued impairment to her
credit score,” as well as being “impeded éeking necessary products and services from vendo
and additional credit from otheredit agencies.” Contgint 1 27-28. Allegations of a diminishe
credit score have been found to sigtithe UCL's standing requiremerfiee White v. Trans Union
LLC, 462 F. Supp. 2d 1079, 1080, 1084 (C.D. Cal. 200&ji(fg UCL standing where plaintiffs
alleged on behalf of a class that TransUnion‘leadploy[ed] credit reportig practices that they
allege falsely declare their discharged debts to be ‘due and owing’ aabytheappropriately taint

Plaintiffs’ credit reports”)cited with approval iiRubio v. Cap. One Bank13 F.3d 1195, 1204 (9th

Cir. 2010));Aho v. AmeriCredit Fin. Servs., InR@011 WL 2292810, at *2 (S.D. Cal. June 8, 201
(finding economic injury where pldiff alleged that “his credit repbhas been negatively affected
by Defendant's reporting of the deficy to credit reporting agencies”)Additionally, Plaintiff’s
Complaint can be read as allegithat her diminished credit seaactually prevented her from
obtaining “products and service®in vendors and additional credibfn other credit agencies.”
Similar allegations have also been foundatisfy the UCL'’s standing requiremer8ee Rubip613
F.3d at 1204 (holding that a lossapédit that would bavailable to plaintiff absent defendant’s

conduct constituted an “agil economic injury”.

> Defendant argues th¥thiteis distinguishable because tleake is limited to perpetrators
of credit reports, like Expenmg and does not extend to entitiestsas Defendant, which simply
furnish the information contained in the cra@port. The Court sees no legitimate reason why
Whitewould be so limited. The issue is economjary; whether Defendant provided the credit
report or furnished the information, if Defendant’'s@ts$ caused Plaintiff's edit report to reflect g
debt that had in fact been disgged, Plaintiff's injury is theame and a claim against Defendant
may lie.

¢ The Court also rejects Defendant’s argumeat Blaintiff must show she is entitled to
restitution in order to having standing under the USkeMotion at 10 (citingCitizens of Humanity
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Having found that Plaintiff adequately alleggtanding, the Court also concludes that
Plaintiff's UCL claim may be maintaindsased on the unlawful and unfair profigBecause
Plaintiff has stated a claim under the GOR she has stated a claim under the UCAdditionally,
Defendant’s actions as alleged in the Compleduld constitute aanfair business practice.

E. Whether Plaintiff's Complaint is Precluded by the Bankruptcy Code

Defendant argues that Plaintiff's Complaint skidoe dismissed because all of Plaintiff's
claims are barred by the Bankrupt€gde. Defendant contends thia claims are premised on it
alleged violation of the bankrupt discharge and therefore piiesed under the Ninth Circuit’s
decision inWalls v. Wells Fargo BanR76 F.3d 502, 510 (9th Cir. 200ZJhe Court disagrees.

The Ninth Circuit inWallsheld that a plaitiff's claim under § 1692(f) of the Fair Debt
Collections Practices Act (“FDCPA”) could no¢ sustained because it turned on whether the
discharge injunction of 15 8.C. § 524 was violatedWalls, 276 F.3d at 51Gee also Hanks v.
Talbots Classics Nat'l BanR012 WL 3236323, at *4 (N.D. Cal. Aug. 6, 2012) (lliston, J.).
Because plaintiff's FDCPA claim was effectiyadhallenging a violation of § 524, the court
concluded that plaintiff's remedied solely in contempt proceedjs before the Bankruptcy Court

for violation of the discharge injunctioWalls, 276 F.3d at 509. The NmCircuit concluded that

“because Wall's remedy for violation of § 524 matter how cast lies in the Bankruptcy Code, he

simultaneous FDCPA claim is precludedd. at 511.
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LLC v. Costco Wholesale Corfd.71 Cal. App. 4th 1, 22 (2009)). The California Supreme Cour
expressly held that suchshowing is not requiredSee Kwikset1 Cal. 4th at 337 (overruling
Citizens of Humanidy

" Plaintiff's Complaint does not allege a \atibn of the UCL pursuant to the fraudulent
prong.

8 Although Plaintiff does not base her UCL claim on Defendaitégied violation of the
FCRA, the Court notes that sualtlaim would be preempte&ee Subhani v. JPMorgan Chase
Bank, Nat'l Ass’n2012 WL 1980416, at *4-(N.D. Cal. June 1, 2012) (Alsup, J.) (dismissing U(
claim based on FCRA violation as preempted but declining to dismiss UCL claim based on §
1785.25(a) of the CCRAA as preempted).

® Section 524 states that a diacge “operates as an injunctiagainst the commencement
continuation of an action, the employment of procesan act, to collect, recover or offset any s
debt as a personal liability of the debtor, whetiramot such debt is waived . . ..” 8§ 524(a)(2).
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Defendant asserts that althoudfalls dealt with an FDCPA clainthe same reasoning can

extended to Plaintiff's FCRA, CCRAMANd UCL claims. This Court idanksrecently rejected thig

argument:

[WhetherWallsapplied to FCRA claims] was addressedHenry v. Saxon Mortg., Inc.
2011 WL 5331679, *3-4 (D. Ariz. Nov. 7, 2011). Tagethe plaintiffs claimed that the
defendant failed to conduct a reaable investigation psuant to the plaintiffs’ disputes wi
the major credit reportghagencies. ApplyingVvalls the court dismissed plaintiffs’ claims
under the FDCPA as “bankruptcy-laden deteations” precluded by the Bankruptcy Cod
The court then turned to thegpitiffs’ claims under the FCRA:

2011 WL 5331679, at *3-4.

The Court agrees with thatagoning and adopts it here.

2012 WL 3236323, at *4-5.

Although the Ninth Circuit henot addressed whethafalls applies to FCRA claims
this issue has been addressethe District of OregonSee Wakefield v. Calvary
Portfolio Servs.No. 06—CV-1066—-BR, 2006 WL 3169517, at *2 (D.Or. Nov. 1,
2006). InWakefield the court held that the Banlptcy Code does not preclude an
FCRA claim. Id. The court cited two bankruptcyuart decisions in support of its
conclusion.See In re Miller No. 01-02004, 2003 WL 25273851, at *2
(Bankr.D.ldaho Aug.15, 2003) (holding that “there appears to be no conflict in
remedies between the FCRA and the [Bankruptcy] Codle’te Pots 336 B.R. 731,
733 (Bankr.E.D.Va.2005) (holding thaetlirCRA and the Bankruptcy Code “co-
exist”). Therefore, although the Defendant correctly assertshihabove cases are
not binding authority, they are persuasnametheless and present conclusions tha
logically follow the purpose of theCRA. For example, the courtlin re Potsheld
that there are two reasons why the Bapkry Code and the FCRA can co-exist.

First, while the FCRA and the disciga stay are similar, they are not
identical. They differ in their objectives. The FCRA seeks to minimize cr
reporting errors and to cure those theg made in a prompt and efficient
manner. Actions under it generally invelmistakes. The discharge stay is
directed to enforcing the bankruptcydnarge. Actions under it generally
involve intentional acts. The elemettat must be proved under each stat
may overlap, but they are not identicdhe remedies available, while simil
may differ. Second, there is no exggerovision in either the Fair Credit
Reporting Act or the Bankruptcy Codatteither supeedes the other.

Id. These reasons are sufficient to suppdinding that the Bankruptcy Code doeg
not preclude an FCRA claim.
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Defendnt fails to aldressHanks and the @urt finds ro reason to tinguish his action
from that case As discussé above, Riintiff's FCRA claim rests on Defedant’s allegd failure to
ressonably investigate Plaitiff's dispute and its cotinued reprting of Plantiff’'s debtto Experian
without at leashoting thatthe debt wadisputed.“Complaintsabout inacuracy in cedit reportirg
fall within the agis of the=CRA, and nvolve distinct inquiries from compaints aboutwiolationsof
thedischargemjunction.” Id. at *5 (ciing In re: Pots, 336 B.R 731, 733 Bankr.E.DVa. 2005)).
Plaintiff's CCRAA and UQ. claims ae also limited to Defen@nt’s allegel failure to orrectly
report Plaintiff's credit infamation.

Accordingly, the @urt finds that Plaintiff's Complaintis not prealded by theBankruptcy
Code.

V. CONCLUSION
For thereasons statl above, [Bfendant’sMotion to Demiss is DENIED.

IT IS SO ORDERBD.

Dated: Octoberl, 2012 ﬂ/{%
el

JCSKEPH C. SPER(L
United Stées Magistate Judge
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