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United States District Court

Northern District of California

Case No0.3:12-cv-04501-JCS

Wilfredo L. Maniulit,

ORDER GRANTING DEFENDANTS’

Plaintiff, MOTION TO REMAND [Dkt. No. 7].

V.

Alejandro Majorkas, et al.,

Defendants.

l. INTRODUCTION

On August 27, 2012, Plaintiff Wilfredo L. ManiulitPlaintiff”) petitioned this Court to
conduct a hearing on his application for naimedion pursuant to 8 U.S.C. § 1447(b), which
authorizes district courts to decide or remanajplication for citizenship if the United States
Citizenship and Immigration Seces (“USCIS”) does not makedecision within 120 days of the
applicant’'s examination. Plaintiff's eldestudgdnter turned 21-years-old on August 28, 2012, thu
Plaintiff requests the Court to grant him citizensiimc pro tundo avoid a delay in his
daughter’s immigration to the Unit&tates by ten years. Defendartave filed a Motion to
Remand the matter to the USCIS, contending tle@@gis prepared to adjudicate Plaintiff’s
Naturalization Application within thirty days from the issuance of this Order. The Motion cam
on for hearing on November 9, 2012, at 9:30a.nr. th@reasons set forth below, Defendants’

Motion to Remand is GRANTED in its entirety.

! Defendants in this matter are AlejandrojdMias, Director of USIS; Janet Napolitano,
Secretary of the Department of Homeland $i&guRobin Barret, USC3 San Francisco Field
Office Director; Eric H. HolderJr., Attorney General of the UndeStates; Robert Mueller, liI,
Director of the Federal Baau of Investigation.

% The parties have consentedhe jurisdiction of theindersigned magistrate judge
pursuant to 28 U.S.C. § 636(c).
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I. BACKGROUND

Plaintiff is a native of the Philippines and has been a lawful permanent resident of the
United States since December 25, 1995. Dkt. NtPétition”) 11 6, 12. Plaintiff entered the
United States with an immigrant visa based ontaiqe filed on his behal&s the unwed child of
a lawful permanent residenid. § 12 n. 1. However, Plaintiff vgan fact married and concealed
his marriage from U.S. immigration authoritidd. Plaintiff's wife and three children (currently
ages 21, 15 and 11) reside in the Philippinds{{ 13-14.

Plaintiff first applied for naturalizatioan September 25, 2000, but his application was
denied on September 26, 2008. Declaration of RBRazks (“Ricks Decl.”) 1 3. On or about
September 6, 2011, Plaintiff was placed in removal proceedings bagtseof his initial
ineligibility for permanent resident statukl. § 4; Petition § 12 n. 10n October 13, 2011, at the
conclusion of these proceedings, immigration judge @gnted Plaintiff’'s application for relief
from removal pursuant to 8 U.S.C. § 1227(H), which grants the Attorney General
discretionary authority to waive certain misreprgagons. Ricks Decl. §; Petition 112 n. 1; 8
U.S.C. § 1227(a)(1)(H). Plaintiff’'s permanent desit status thus remaid undisturbed as of the
date it was initially granted. Petition 12 n. 1.

On November 18, 2011, Plaintiff filed his s@&d application for rtaralization. Ricks
Decl. 1 7. According to Plaintifhe is statutorily eligible taaturalize because he has been a
lawful permanent resident for five years, hasrbphysically present in the United States for at
least thirty of the past sixty months, has residdtienDistrict of the Service in the United States
where the application was filddr at least three months, ahds been a person of good moral
character during the statutorily required peritdl.§ 18;see8 U.S.C. § 1427(a)(3). On March
19, 2012, USCIS interviewed Plaintiff regarding hpplication for naturalization at the San
Francisco field office. Petitiofi 21. Plaintiff alleges he pasbsthe required history/civics,
reading and writing tests at this intervieud.  22.

During the March 19, 2012 interview, Plaintifteunsel informed the examining officer
of the importance of naturalizing prior to August 28, 20R.9 23. Plaintiff's eldest daughter
turned 21-years-old on August 28, 2014. 1. According to Plaintiff, when USCIS grants an
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individual's application for natalization and he becomes a Uditgtates citizen, his spouse and
any children under the age of twenty-one are cemsalimmediate relativemnd are eligible to
immigrate to the United States immediatelg. § 16. Also according to Plaintiff, children over
the age of twenty-one are not d@hilg for immediate relative stad¢ and instead fall within the
unmarried sons or daughters category, for wilhere is a significant wait time to obtain an
immigrant visa.ld. § 17. If Plaintiff'sapplication is ganted after August 28, 2012, his eldest
daughter will most likely have to wait tenars before immigrating to the United Statés. 17

n. 2.

After Plaintiff's interview, Plaintiff’'s counsehquired about the stadg of the application
on several occasions. On April 19, 2012, Pl#istcounsel mailed a letter to USCIS indicating
the urgency of Platiff's application. Id. I 25. Plaintiff's counsel alsgppeared in person at the
USCIS San Francisco field off on May 15, 2012 and June 13, 20k2.91 26-27. On June 21,
2012, USCIS requested further evidence thanBfahad been supporting his dependents
residing in the Philippinesld. { 28. Plaintiff provided this evidence to USCIS on July 3, 2012.
Id. T 29. Plaintiff’'s counsel appeared in parst the USCIS field office again on July 20, 2012
and August 6, 2012ld. 11 30-31.

On August 15, 2012, Plaintiff’'s counsel receiaademail from USCIS indicating that the
application for naturalization wdmeing reviewed, but the decisioauld take up to an additional
six months.Id. § 32. Plaintiff's counsel went to the O field office after receiving this email,
and was told there was an issue withadage which USCIS was unable to disclokk.{ 33.
USCIS also indicated that Plaintiff would need to be fingatpd again at the USCIS support
center.ld. Plaintiff was fingerpnted again on August 16, 201RI. Plaintiff's application
remains pending. Ricks Decl. { 7.

On August 27, 2012, Plaintiff filed the instaaction under 8 U.S.C. § 1447(b) alleging
failure to render a decision ontaealization within 12@lays of examination. Plaintiff requests
the Court to (1) assume exclusive jurisdictionrd®intiff's application for naturalization; (2)
conduct ade novareview of Plaintiff's application; (3) grant Plaintiff citizenship statusic pro

tuncto a date prior to August 28, 2012, or, in #tternative, remand the application to USCIS
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with instructions to gddicate the applicatiohy a date certain, andhauld the application be
granted, afford Plairffi citizenship statusunc pro tundo a date prior to August 28, 2012; and
(4) grant Plaintiff attorneys’ feeand costs. Petition at 7-8.

On October 2, 2012, Defendants filed theanstMotion to Remand this matter to the
USCIS. Dkt. No. 7 (“Motion”). Defendants assgSCIS was unable t@adjudicate Plaintiff's
application previously because of the incompfid¢eand the need for additional evidence, but is
now prepared to adjudicate Plaifs application within thirty dgs from the date of an Order
from this Court remanding the mattdd. at 5. Defendants comtd remand is appropriate
because USCIS has expertise to adjudicate niatatran issues and judicial deference to the
executive branch is favored the immigration contextld. Defendants also contendnc pro
tuncrelief is inappropriate in this case besaany harm Plaintiff may suffer when USCIS
adjudicates his application aftdugust 28, 2012 does not rise t@ txceptional level required to
award such reliefld. at 7-8.

Plaintiff opposes Defendants’ Motion and resgisehe Court to reitajurisdiction so
Plaintiff can establish that the delay in Pldifigicase resulted from Dendants’ intentional or
negligent conduct. Dkt. No. 8 (“Opposition”) at Rlaintiff contends Defendants have failed to
inform the Court of any issue whigould necessitate USCIS’s expertide. at 2. Plaintiff also
contends judicial deference in not warrantede because Plaintiff maintains USCIS’s conduct
was negligent or intentional, and USCIS will natigesly consider this argument or give Plaintiff
access to the information necessarpraperly assess this argumetd. Plaintiff also argues that
nunc pro tunaelief is appropriate in this casedaeise the delay in processing Plaintiff's
application will result in a harm that warrants exceptional relg:fat 4-6.

1. DISCUSSION

A. Remand to USCIS

The USCIS is the division of the Departmi®f Homeland Security responsible for
adjudicating naturalization applicationSee6 U.S.C. 8§ 271(b). If #nUSCIS fails to adjudicate
an application for citizenshipithin 120 days from the datéSCIS initially interviews the

applicant, the applicant may petition a United Stdisgict court for a hearing on the matt&ee
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8 U.S.C. 8§ 1447(b)Jnited States v. HovsepiaB59 F.3d 1144, 1160 (9th Cir. 2004) (holding the
initial interview date triggerthe 120-day period under 8§ 144)j(bOnce the applicant files a
petition, the “court has jurisdicin over the matter and may either determine the matter or remd
the matter, with appropriate instructions, te fdSCIS] to determine the matter.” 8 U.S.C. 8
1447(b). In this case, over 120 days have pbssee Plaintiff's initial interview on March 19,
2012. Accordingly, this Court has jurisdictiondibher determine or remand the mattSee id
The Court finds that remand to the USCIShea than judicial determination of the
naturalization application, is appropriate in thise&eaThe executive branchin a better position
than this Court to decide Plaiifis application for immigration.See I.N.S. v. Orlando Ventuyra
537 U.S. 12, 17 (2002) (“The agency can brisgeitpertise to bear upon the matter; it can
evaluate the evidence; it carake an initial determinationd, in doing so, it can, through
informed discussion and analysis, help a clatetr determine whether its decision exceeds the
leeway that the law provides.”). Although distroturts have jurisdictioto decide applications
for naturalization, the vashajority of courts remand these madte the USCIS to decide in the
first instance whether to gnt or deny citizenshipSee Roberts ¥older, No. 11-1941, 2012 WL
2563880, at *2 (D. Md. June 29, 2012) (“[The] vasjonigy of courts that have exercised
jurisdiction over a cageursuant to § 1447(b) have remandleel matter back to CIS”) (citation
omitted);Volovnikov v. DHSNo. 07-3607 (EDL), 2008 WL 666023, at *3 (N.D. Cal. March 6,
2008) (listing district courtarhich remanded to the USCI$aten v. HanseNo. 07-0792, 2008
WL 148947, at *1 (S.D. Ohio Jan. 4, 2008) (“Almesthout exception, cots have elected to
remand [naturalization] questions to the USCISS$ge also Deng v. ChertpNo. 06-7697 (SI),
2007 WL 1501736 (N.D. Cal. May 22, 2007) (“Theutt finds it appropriate to remand this
action to USCIS because that agency hasiderably more expertise than the Court in
adjudicating naturalization petitioris Plaintiff argueghat USCIS’s expertesis unnecessary in
this case. However, unlike district couttsSCIS is charged with deciding naturalization
applications frequently and is therefore bettguipped to apply immigtion laws thoroughly and
consistently. Moreover, if Plaiifitis unsatisfied with the agensydecision on his application, he

may return to this Court after a hearing befanemmigration officer pursuant to 8 U.S.C. §

and
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1421(c) for review of that decisior his Court would then at lealsave the benefit of reviewing
Plaintiff's application after the amcy has applied its expertise.

Plaintiff argues the cases cited above shouldistinguished because most instances,
the plaintiffs’ background checks veestill pending, which is not the case here. However, even
in cases where the background checks werepstiltling, the courts also considered USCIS’s
general expertise on immigration tteas to be an important reaswhy the agency should be the
first to determine an individual’'s applicatioBee, e.gVolovnikoy 2008 WL 666023, at *34
(“[T]he Court does not have particulatpertise in conducting background cheoksdjudicating
naturalization applicationy (emphasis added). A backgrounceck is just one of many factors
USCIS looks into before deciding whether tamror deny an application for naturalizatfon.
Although Plaintiff alleges that he has satisfiedladl requirements to lgganted citizenship, the
Court finds it more prudent to allow the USCISwake this decision in the first instance.

Plaintiff urges the Court to follow the two othdistrict courts which declined to remand a
naturalization applicationSee Astafieva v. Gonzal@&. 06-4820 (JW), 2007 WL 1031333
(N.D. Cal. April 3, 2007)Lifshaz v. Gonzaledo. 06-1470 (MJP), 2007 WL 1169169 (W.D.
Wash. April 19, 2007). However, in both of thesses, the naturalizatiapplications were
pending for a much longer period of time than is the case Bee Lifshaz22007 WL 1169169,

*2 (“Over 900 days elapsed between the date of [the plaintifitsfview and the filing of his
complaint”); Astafieva 2007 WL 1031333, *3 (“Plaintiff's ggication has been pending for
thirty-five months since her haralization interview was completed”). Here, Plaintiff's
examination occurred on Mardl2, 2012 and the decision on Pldirgiapplication has only been
delayed for several weeks aftee 120 days expired in Juty 2012. Unlike Plaintiff's
application, many applications for naturalization are delayed for several months or years.

Moreover, USCIS is prepared &djudicate Plaintiff's applicain within thirty days of this

% A lawful permanent resident is eligible fortnelization if he or st (1) satisfies a five-
year statutory residency requirement; (2) hagsiegscontinuously in the United States from the
date of the application tihe time of admission as a citizengda(3) is of good moral character. 8
U.S.C. § 1427(a). USCIS then conducts a bamkapl investigation of thapplicant, including a
review of immigration and police record8.U.S.C. § 1446(a); 8 C.F.R. § 335.1.

6
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Court’s Order. Ricks Decl. 1 9. Thus, the delayastafievaandLifshazwhich prompted the
district courts to diverge from the normal cousseemanding these matters is not present here.

B. Nunc Pro Tunc Relief

Plaintiff requests in the alternative foetCourt to remand the matter to USCIS with
instructions to grant Plaintiff citizenship statusnc pro tundo a date prior to August 28, 2012,
should USCIS grant Plaintif’application at all. Nunc pro tun¢Latin for ‘now for then,’ refers
to a court’s inherent power to enter@ualer having retroactive effect.Touri v. Ashcroft 487
F.3d 76, 87 (2nd Cir. 2007) (citirgJack’s Law Dictionaryl100 (8th Ed. 2004)). “When a
matter is adjudicatedunc pro tungit is as if it were done as tife time that it should have been
done.” Edwards v. INS393 F.3d 299, 308 (2nd Cir. 2008 unc pro tunaelief “should be
granted or refused as justice may requinditchell v. Overman103 U.S. 62, 65 (1882). “In the
immigration context, the purpose of thenc pro tunaloctrine is ‘to return aliens to the position
in which they would have been, but for a sigrht error in their imngration proceedings.”
Panchishak v. US Department of Homeland Secut#g Fed.Appx. 361, 362-63 (2nd Cir. 2011)
(quotingEdwards 393 F.3d at 309). Thus, courts should awandc pro tunaelief “where
agency error would otherwise result in anraleing deprived of #hopportunity to seek a
particular form of ... relief.”"Edwards 393 F.3d at 311. However, such relief may be rendered
inappropriate “by the existee of unclean hands, other equitable factors.Id. at 311 n. 15.

The parties disagree thiregard to whetherunc pro tunaelief is warranted in this case.
On the one hand, Plaintiff contends that USE€I8itentional or neglignt conduct” in delaying
Plaintiff's application constitutes a “significaatror,” and “assuming” the delay to be caused by
USCIS'’s error, the ten-year delagich his eldest daughter will likgface before she is able to
immigrate to the United States warrantsic pro tunaelief. On the other hand, Defendants
contend USCIS’s error in this case is notha “exceptional” charaatevhich would generally
warrantnunc pro tunaelief. Defendants argue that suchefas intended to remedy a situation
where the immigrant is deprived an opportunity to seekparticular form of reliefsee

Edwards 393 F.3d at 311, and here, Plaintiff is not degat of any particular form of relief
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because his daghter will dill have a tiance to inmigrate to he United Sites and beame a U.S.
citizen, despitany delay aused by 3CIS.

The Caurt does notlisregardtte hardshigPlaintiff may face wherhis eldest dughter is
delayed from mmigratingto the Unitel States foten years.However, ths is not thesort of case
which warrans this Courtto specificaly instructUSCIS to gant Plaintiff citizenshipstatusnunc
protunc Sud relief is gaerally reseved for exeptional ciraimstance®f significart agency
error. See Ediards 393 F3d at 309.Here, any &rror” which may haveoccurred wa the delay
in Plaintiff's application by several weks. Condilering the fequency wih which sud
applications ae delayed, he Court canot plausiby infer thatthe delay inPlaintiff’'s application
was caused byany “intentbnal or neglgent condat” on partof USCIS. Plaintiff hasnot cited
ary case in with a courte@manded sch specific nstructiongo the USC§, and the &cond
Circuit deniedhunc pro tunc relief inavery simila case.SeePanchishak446 Fed.Apx. at 362-
63. This is arunfortunatesituation, ad if USCISdeems it poper to grahPlaintiff’s
nauralizationapplicationnunc pro tur, that decisn would @rtainly repesent a cmpassionate
exercise of theService’s dscretion. Mnethelessfor the sameeasons tisiCourt will not decide
Plaintiff's naturalization gplication inthe first indance, the Gurt also firds it imprger to
remand with gecific instiuctions to gant nunc po tuncrelief on these fas.

IV. CONCLUSION

For theforegoing easons, Daeindants’ Mdion to Renand is GRANTED in its entirety.
USCIS is herby ordered ¢ adjudicatePlaintiff’'s application br naturalization within thirty (30)
days of this Oder.

IT IS SO ORDERED.

Dated: Noverber 9, 2012 C _=z—

Joseph C. Spe
United StatedMagistrate ddge




